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Court File No. A-242-16 

BETWEEN: 

IN THE FEDERAL COURT OF APPEAL 

Dr. GABOR LUKACS 

and 

CANADIAN TRANSPORTATION AGENCY and 
NEWLEAF TRAVEL COMPANY INC. 

Appellant 

Respondents 

AFFIDAVIT OF WILLIAM F. CLARK 

I, WILLIAM F. CLARK, Lawyer, of the City of Toronto, in the Province of Ontario, 
affirm that: 

1. I am the principal of Clark and Company, a law firm whose practice is restricted 

to providing advice to the aviation and travel industries, and as such have knowledge of 

the fact to which I hereinafter depose, except where they are stated to be based on 

information and belief, in which case I believe them to be true. 

2. I have acted as regulatory counsel for both Newleaf Travel Company Inc. 

("NewLeaf') and Flair Airlines Ltd. ("Flair") since the start of 2016 on matters relating to 

the regulatory and contractual matters for NewLeaf and Flair to provide the ultra low 

cost service to the public. 

3. Attached and marked as Exhibit "A" is a copy of my Curriculum Vitae. 

4. Three provinces have enacted travel industry legislation being British Columbia, 

Ontario & Quebec. All three provinces have compensation funds to protect transactions 

for the purchase of travel through registered travel agents in their respective province. 
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5. The funds in BC and Ontario are financed by travel agents paying into the fund 

based on sales volume. For example, in Ontario, the assessment is $0.25 per $1000 of 

sales. 

6. Newleaf is selling its product directly to consumers and is processing all 

transaction by way of credit cards. Newleaf has not made its product available for sales 

through travel agents. Airline sales through travel agents have decreased drastically 

with the advent of the internet, and is now below 50% of airline bookings, and decreasing 

rapidly. 

7. There are very few claims against the respective travel industry funds due to the 

protection afforded to consumers through their credit cards. Provincial consumer 

protection legislation has passed the risk off to the credit card issuer industry, by 

imposing liability on the issuing financial entity for any transactions processed, where the 

consumer does not receive the purchased goods or services. 

8. It is the practice of the administrator of these travel industry funds to require any 

claimants against their fund to first make a claim against their personal credit card issuer, 

before the respective funds will process a claim, which has resulted in very few claims 

now being made against the respective compensation funds. The majority of claims are 

in regard to cash transactions (which Newleaf will not process) and for fraudulent 

activities of the travel agent. 

9. It has been the policy of the Canadian Transportation Agency ("CTA") to force air 

carriers to repatriate passengers at destination should the tour wholesaler, or purchaser 

of the aircraft capacity not complete its commercial arrangements with the air carrier. By 

repatriation is meant the return of a passenger from his/her destination to the point of 

origin. The CTA has in the past threatened to issue a show cause against the licenses 

of air carriers in order to force them to repatriate consumers at destination, on the 

principle that the air carrier has been paid for the return flight of that passenger, and the 

air carrier has a contractual obligation to complete the rotation. This enforcement has 

always resulted in surviving air carriers to complete the repatriation obligation. 
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10. The contracluaJ arrangement between NewLeaf and Flair for the repatriation of 
passengers at destination upon a financial failure by New Leaf, plaoee the obllgatlon on 

Flalr. 

11. I make this aftldavlt In good faith and In response to the notice of motion for an 

lnjunctionlatay of the CTA deo181on. 

SWom before me at ttae'fi.1.c.1w 1 /, , I!!. of /11 c..c s Jl.6 t_. In the Province of Ontario on I 
23 July 2018 ,,,..." hO? 

&itn01�a! nerforTaklhg 1)f1{0(l �llt �C� (or as the case may be) l_Su..( � t �]) 
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Aircraft Owners & Piiots Association (AOPA): Legal Counsel (Canada). 1996-2012 

Air Transport Association of Canada (A TAC): Member, Legal Affairs Committee, 1973-Present 

Seneca College of Applied Arts & Technology: Aviation & Flight Technology Program, Chair, 

Industry Advisory Committee, 1982-2005 

Canadian Owners & Pilots Association (COPA): Director, 1976-1983 

Canadian Flight Magazine: Columnist . "The Law and You", 1975-1989 

Canadian Bar Association: Chair, Air Law Section. 197611977 and 1981/1982 

A merican Bar Association: Sections on Business Law/Aircraft Financing. Forum on Air & Space 

Law.Aircraft Finance and Contracts Division 

Lawyer Pilots Bar Association 

Clark & Company Barristers & Solicitors, 100 Richmond Street West, Sutte 330, Toronto ON M5H 3K6 
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