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PART I 

STATEMENT OF FACTS 

A. Overview 

1. This is an appeal of Decision No. 100-A-2016 dated March 29, 2016, in which the Canadian

Transportation Agency ("Agency") determined that Indirect Air Service Providers ("ISPs") , 

also known as resellers, do not operate air services and are not required to hold an air licence as 

long as they do not hold themselves out to the public as an air carrier operating an air service. In 

this decision, the Agency also determined that the Respondent NewLeaf Travel Company Inc. 



("NewLeaf"), should it proceed with its proposed business model, would not operate an air 

service and would not be required to hold an air licence. 

2. The Agency is providing these submissions to address the factual record and to make

submissions on the standard of review and costs. 

B. Air Licensing 

3. Part II of the Canada Transportation Act S.C. 1996, c. 10 (the "CTA") requires that in order to

operate an air service, a person is required to hold the appropriate licence.  A holder of a licence 

is subject to certain economic, consumer and industry protection safeguards as found in the 

CTA and the Air Transportation Regulations, SOR/88-58 (the "ATR"), including that it has a 

tariff that clearly sets out prescribed information and terms and conditions of carriage pursuant 

to section 107(1) of the ATR as well as to make the tariff public, to apply the tariff's terms and 

to ensure that it is reasonable and not unduly discriminatory pursuant to sections 67, 67.1 and 

67.2(1) of the CTA. These provisions also allow the Agency, on complaint, to take actions such 

as order a licensee to properly apply its tariff, compensate a person if it has failed to properly 

apply its tariff, take other appropriate measures or suspend or disallow terms and conditions that 

are unreasonable or unduly discriminatory and substitute other conditions in their place. 

Canada Transportation Act, S.C. 1996, c. 10, s. 67, 67.1, 67.2(1) 

Air Transportation Regulations, SOR/88-58, s. 8.1, 107(1) 
Appendix A 

4. In addition, in order to obtain a licence, a person must comply with Canadian ownership

requirements, hold a Canadian Aviation Document (CAD) issued by Transport Canada and 
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have the prescribed insurance, as required by section 61 of the CTA and sections 7, 8 and 10 of 

the ATR. 

Canada Transportation Act, S.C. 1996, c. 10, s. 61, 

Air Transportation Regulations, SOR/88-58, s. 7, 8 

Appendix A 

5. When the National Transportation Act, 1987 (subsequently consolidated and revised by the

CTA) was introduced, it ushered in the deregulation of the aviation industry, eliminating 

restrictions on market entry, routes that could be operated, pricing, and the distinction between 

non-scheduled and scheduled domestic air services. Deregulation resulted in a greater reliance 

on market forces to achieve more competitive prices and a wider range of services. Industry 

developed new approaches to the provision of air services, some of which did not always fit 

squarely into the CTA’s licensing parameters. One such approach is the reseller model, whereby 

the reseller has commercial control over an air service and makes decisions on matters such as 

routes, scheduling, pricing, and aircraft to be used, while air carriers operate the aircraft on the 

reseller’s behalf. 

Decision No. 100-A-2016 dated March 29, 2016, para. 11 

C. Greyhound Determination 

6. In 1996, the Agency was required to address a licensing issue when Greyhound Lines of Canada

Inc. (Greyhound) proposed to market and sell air services, on its own behalf, while entering into 

a contract with Kelowna Flightcraft Air Charter Ltd. (Kelowna Flightcraft) to operate the 

aircraft. In Decision No. 232-A-1996, the National Transportation Agency (the predecessor to 

the Canadian Transportation Agency) determined that Greyhound required a domestic air 
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licence, although it did not operate aircraft.  Greyhound was found to 'operate an air service' 

since it exercised commercial control over the air service.  

Agency Decision No. 232-A-1996 dated April 19, 1996. 

Appeal Book, TAB 4 

7. Greyhound and Kelowna Flightcraft requested that the Agency review its decision based on

new facts and circumstances.  The Agency did not vary or rescind its decision. 

Agency Decision No. 292-A-1996 dated May 10, 1996, 

Appeal Book, TAB 6 

8. However, on Petition by Greyhound and Kelowna Flightcraft pursuant to section 40 of the

CTA, the Governor-in-Council (GIC) varied Decision 232-A-1996 and rescinded Decision 292-

A-1996, finding that Greyhound would not be the operator of a domestic air service requiring a 

domestic licence as long as it met conditions, including that Greyhound inform all prospective 

purchasers that Kelowna Flightcraft would be providing the air service. 

Governor in Council P.C. 1996-849 dated June 7, 1996 

Appeal Book, TAB 7 

9. In 2009, the GIC again reversed an Agency determination, Confidential Decision of the Agency

dated June 29, 2009, that a reseller, in that case American Medical Response of Canada Inc., 

would operate an air service. 

Decision No. 100-A-2016 dated March 29, 2016, para. 14 

Appeal Book, TAB 2 

10. The Agency thereafter continued to apply its interpretation of the licensing provisions made in

the Greyhound decision. This approach required the person with commercial control to hold the 
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licence, irrespective of whether the person operates any aircraft.  As of December 1, 2015, 16 

persons that did not operate aircraft held licences. 

Consultation on the Requirement to Hold a Licence 

Appeal Book, TAB 8 

11. All licenced air carriers are required to hold a Canadian Aviation Document issued by the

Minister of Transport. Where a person does not operate any aircraft, they are neither required 

nor entitled to obtain a CAD. The Agency has issued domestic licences to Indirect Air Service 

Providers on the basis that the CAD requirement is met by the charter air carrier. 

Consultation on the Requirement to Hold a Licence 

Appeal Book, TAB 8 

D. NewLeaf Inquiry 

12. The agency's enforcement activities revealed that there was a lack of clarity among resellers as

to whether or not they are required to hold a licence, given that they do not operate any aircraft. 

Decision No. 100-A-2016 dated March 29, 2016, para. 17 

Appeal Book, TAB 2 

13. In light of its experiences administering the air licensing provisions and the continued

development by industry of new business models, in 2014, the Agency initiated an internal 

review of whether resellers are operating air services and are therefore required to hold a 

licence. The Agency subsequently became aware of NewLeaf’s plan to market and sell air 

services, while not operating aircraft, and in August 2015, initiated an inquiry, pursuant to 

section 81 of the CTA, into whether NewLeaf would be operating an air service and therefore 

would be required to hold a licence. The Agency decided to complete its review of whether 

5



resellers are required to hold a licence as part of this inquiry, and also decided to hold public 

consultations on the matter. 

Decision No. 100-A-2016 dated March 29, 2016, para. 18 

Appeal Book, TAB 2 

Canada Transportation Act, S.C. 1996, c. 10, s. 81 

Appendix A 

E. Public Consultation 

14. In the consultation document, the Agency identified its 'approach under consideration',

namely: 

Approach under consideration 

Indirect Air Service Providers would not normally be required to hold 
a licence to sell air services directly to the public, as long as they 
charter licenced air carriers to operate the flights. This would apply to 
the operation of domestic and international air services. As these 
providers would not be subject to the licensing requirements, 
contracts they enter into with the public would not be subject to tariff 
protection, nor would they be subject to the financial and Canadian 
ownership requirements. 

However, the Agency would preserve its discretion to apply 
legislative and regulatory requirements in a purposive manner to 
ensure that the objectives underpinning the air licensing regime 
continue to be met. Accordingly, should a person who does not 
operate aircraft hold themselves out to the public as an air carrier and 
not a charterer or structure their business model to circumvent the 
licensing requirements, the Agency could determine that they are 
operating the air service. Considerations in any such determination 
could include the manner in which they hold themselves out to the 
public, whether their involvement goes beyond a typical contractual 
charter arrangement, and the extent to which their operations are 
integrated into those of the air carrier. 

When an air service is marketed and sold by an air carrier that has 
commercial control and the flights are operated by another air carrier, 
pursuant to a wet lease, code share, blocked space, capacity purchase 
agreement or other similar agreement, the Agency will continue to 
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require the air carrier in commercial control to hold the license for 
that air service, consistent with existing regulatory requirements. 

Consultation on the Requirement to Hold a Licence 

Appeal Book, TAB 8 

15. In the public consultations, the public was not asked to provide comments specifically on the

issue of whether NewLeaf required a licence, nor was the public informed in this document 

about the ongoing NewLeaf inquiry. 

Consultation on the Requirement to Hold a Licence 

Appeal Book, TAB 8 

F. The Agency's Determination 

16. On March 29, 2016, the Agency issued its determination in Decision No. 100-A-2016.  In its

decision, the Agency determined that: 

1. Resellers do not operate air services and are not required to hold an air
licence, as long as they do not hold themselves out to the public as an air
carrier operating an air service.

2. NewLeaf, should it proceed with its proposed business model, would not
operate an air service and would not be required to hold an air licence.

Agency Decision No. 100-A-16 dated March 29, 2016, para. 2 

Appeal Book, TAB 2 

17. In making this determination regarding resellers, the Agency stated:

Paragraph 57(a) of the CTA states that, “no person shall operate  
an air service unless, in respect of that service, the person holds a licence 
issued under this Part.” In interpreting the expression “operate an air  
service,” the words are to be read in their entire context and in their  
grammatical and ordinary sense, harmoniously with the scheme of the legislation, 
the object of the legislation, and the intention of Parliament 
(Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27 at para. 21). 

Agency Decision No. 100-A-16 dated March 29, 2016, para. 25 

Appeal Book, TAB 2 
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18. The Agency considered the plain meaning, entire context and history of the statutory language

at issue. The Agency also considered the national transportation policy and concluded that 

allowing resellers to offer their products to consumers without having to hold a licence when 

their partner air carrier already holds one would be consistent with this policy. 

Agency Decision No. 100-A-16 dated March 29, 2016, paras. 28-36 

Appeal Book, TAB 2 

19. On the issue of passenger protection, the Agency noted that the requirement to hold a licence

subjects the licensee to a number of passenger protection provisions. It was noted that when 

passengers buy tickets through a reseller that is not required to hold an air licence, they will still 

be covered by the terms and conditions of the tariff issued by the chartered air carrier operating 

the aircraft on which those passengers travel. Further, the licensed air carrier will be required to 

hold prescribed passenger and third party liability insurance and to comply with applicable 

financial requirements. Resellers, on the other hand, will continue to be subject to any 

provincial travel protection or consumer rights legislation. The Agency concluded that not 

requiring resellers to obtain a licence does not equate to leaving consumers without protections. 

Agency Decision No. 100-A-16 dated March 29, 2016, paras. 37-39 

Appeal Book, TAB 2 

20. The Agency concluded that resellers do not operate an air service unless they hold themselves

out to the public as an air carrier operating an air service: 

While the Agency finds that, on balance, the most reasonable interpretation 
of the statutory licensing provisions and their underlying objectives is that 
resellers are not operating air services and therefore, are not required to hold  
a licence, this will only be the case as long as those resellers do not hold  
themselves out to the public as an air carrier operating an air service. The  
Agency finds that if they choose to do so, resellers would be operating an air 
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service and would be required to hold a licence, thereby ensuring that the 
consumer protection purposes of the legislation are not undermined. 

 
 Agency Decision No. 100-A-16 dated March 29, 2016, para. 42 

 Appeal Book, TAB 2 

 
 

21. In determining that NewLeaf does not require a domestic licence, the Agency stated: 

  The Agency has reviewed all available information and finds that if the  
  proposed business model is followed, NewLeaf would be a reseller that  
  does not operate an air service and therefore does not need to obtain a  
  licence. The Agency notes, however, that if NewLeaf were to hold itself  
  out to the public as an air carrier operating an air service, it would be  
  required to hold a licence. 
 
  Agency Decision No. 100-A-16 dated March 29, 2016, para. 52 

  Appeal Book, TAB 2 
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PART II 

POINTS IN ISSUE 

 

 
22. The Agency proposes to address the following issues: 

 
A. What is the appropriate standard of review to apply? 

 
B. Whether costs should be awarded against the Agency. 
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PART III 

STATEMENT OF SUBMISSIONS 

 
 
A. Standard of Review 

 
23. On the issue of whether the Agency erred in its interpretation of whether resellers, including 

NewLeaf, operate an air service, it would appear that the parties agree that the applicable 

standard of review is reasonableness.  

Memorandum of Fact and Law of the Respondent, NewLeaf Travel 

Company Inc., para. 26. 
 

24. The question of whether resellers operate air services and should therefore be required to hold 

an air licence is a question of statutory interpretation. The interpretation of what it means to 

"operate an air service" is rooted in the Agency's home statute, specifically section 57(a) of the 

CTA. The Supreme Court of Canada has established that where a matter turns on a tribunal's 

interpretation of its home statute, a standard of reasonableness presumptively applies.  

Ontario (Energy Board) v. Ontario Power Generation Inc.,  

 2015 SCC 44 at para. 73 

   
 

25. The courts have generally reviewed decisions of the Agency – an administrative body with 

specialised expertise – on a deferential standard. 

Canadian National Railway Company v. Canadian Transportation 

Agency, 2013 FCA 270, at para. 3, citing Council of Canadians with Disabilities 

v. VIA Rail Canada Inc., 2007 SCC 15 at para. 100, [2007] 1 S.C.R. 650) 

 

 
26. It is submitted that the Agency's decision is one of statutory interpretation and that deference is 

owed to the Agency's interpretation, to the extent that it is reasonable: 

 
As recently discussed by the Supreme Court in McLean v. British Columbia 

(Securities Commission), 452 N.R. 340, at paragraphs 32 and 33, legislatures do 
not always speak with clarity. As a result, applying the principles of statutory 
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interpretation may not always provide a single, clear interpretation of a 
provision. The resolution of unclear language in an administrative agency’s 
home statute is usually best left to the agency, because the choice between 
competing reasonable interpretations will often involve policy considerations 
the legislature presumably wanted the agency to decide. 

 
 Lukács v. Canada (Transportation Agency), 2014 FCA 76, para. 13 

  
 

27. In a recent decision concerning the Agency's rail mandate, this Honourable Court recognized 

that the Agency is entitled to refine its interpretation of terminology contained within the CTA. 

In that decision, the Court found that it was acceptable for the Agency to consider its past 

decisions, applicable jurisprudence and the national transportation policy in order to refine its 

interpretation of statutory terms and to move away from an interpretation used in a previous 

Agency decision: 

In the present case, the Agency recognized that the critical factor was 
the right “to perform all necessary operations in order to interchange 
traffic” (see Decision at paragraph 69), a position consistent with this 
Court’s decision in Fort Rouge. The rights which it identified allowed 
the Agency to consider that BNSF had a sufficient interest in the 
Coutts Yard for it to be treated as part of BNSF’s line of railway. The 
Agency has thus refined its view of when a railway company “has” a 
line of railway, moving away from a strictly ownership position, as in 
Celgar, to a more nuanced position based on functional integration. 
This refinement is in keeping with the Canada’s national 
transportation policy which favours competition and market forces, 
and discourages rates and conditions which are an undue obstacle to 
the movement of traffic. It is entirely within the Agency’s mandate to 
refine its approach to the issue of what constitutes an interchange. 

 
Canadian Pacific Railway Company v. Canada (Transport, Infrastructure and 

Communities), 2015 FCA 1, at para. 61  

   

 

28. The Appellant argues that the Agency exceeded its jurisdiction in making the decision under  

appeal because the Agency relieved resellers from the requirements of Canadian ownership and  
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of maintaining prescribed liability insurance. 

Appellant's Memorandum of Fact and Law, para. 100. 

29. Although the appeal is framed as raising a jurisdictional issue, the Supreme Court of Canada has

indicated that such questions are rare, particularly where a tribunal is interpreting its home 

statute: 

While it is possible to frame any interpretation of a tribunal's home 
statute as a question of whether the tribunal has the jurisdiction to 
take a particular action, this Court has rejected this definition of 
jurisdiction in the context of standard of review and emphasized that 
the category of "true questions of jurisdiction", if it exists at all, is 
narrow: Alberta (Information and Privacy Commissioner) v. Alberta 

Teachers’ Association, 2011 SCC 61, [2011] 3 S.C.R. 654, at para. 
34. 

Canadian Broadcasting Corp. v. SODRAC 2003 Inc., 2015 SCC 57, 

at para. 39  

30. The assertion that the Agency has provided an exemption, or has relieved a person from a

provision, presumes that the person is otherwise subject to the provision in question. The

Agency determined that resellers are not subject to the provisions at issue and therefore they

cannot be relieved of a provision which does not apply to them. It is therefore submitted that

there is no issue with respect jurisdiction.

B. Costs 

31. The Agency respectfully requests that the Appellant's request for his disbursements and an

amount for his time be denied. 

32. Generally, an administrative body like the Agency will neither be entitled to nor be ordered to

pay costs, at least when there has been no misconduct or lack of procedural fairness on its part. 
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Where the body has acted in good faith and conscientiously throughout, albeit resulting in error, 

the reviewing tribunal will not ordinarily impose costs. 

Lang v. British Columbia (Superintendent of Motor Vehicles), 

2005 BCCA 244, at para. 47 citing Brown and Evans, Judicial 

Review of Administrative Action in Canada (Toronto: Canvasback, 1998) 

33. It is submitted that the Agency has acted in good faith. The submissions of the Agency are

limited to issues surrounding the factual record, standard of review and costs. The Agency does 

not seek costs and submits that in the circumstances it should not be ordered to pay costs. 

14



15



PART V 

LIST OF AUTHORITIES 

Statutes and Regulations 

Canada Transportation Act, S.C. 1996, c. 10, 61, 67, 67.1, 67.2(1), 81 

Air Transportation  Regulations, SOR/88-55, s. 7, 8.1, 107(1) 

Case Law 

Canadian National Railway Company v. Canadian Transportation Agency, 2013 FCA 270 

Council of Canadians with Disabilities v. VIA Rail Canada Inc., 2007 SCC 15 

Lukács v. Canada (Transportation Agency), 2014 FCA 76 

Ontario (Energy Board) v. Ontario Power Generation Inc.,  2015 SCC 44 

Canadian Pacific Railway Company v. Canada (Transport, Infrastructure and Communities), 2015 
FCA 1 

Canadian Broadcasting Corp. v. SODRAC 2003 Inc., 2015 SCC 57 

Lang v. British Columbia (Superintendent of Motor Vehicles), 2005 BCCA 244 

16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37




