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[2005)4 RCTF. VIA RAILCANADA NG, ¢, CANADA 413
A-238-04 A-238.04
2005 FCA 79 2008 CAF 79

Y1A Rail Canada Ine. (dppetiani)
Y.

Cunudign Transportation Agency pnd Cooncil of
Canadians with Dixabllities (Respondents)

INDEXED AS: VIA Ralr Camaps INC v CANADA
{TRANEPORTATION ACENCY) (F.O.AL)

Federal Court of Appeal, Décary, Sexton and Evans
JI.A —Toronto, Novembar 22, 2004; Ottaws, March 2,
200%.

Transparsation — Appeat from Canodian Transporiation
Agency decirlons finding concernt ratsed by Council of
Canadions with Dirchilides re: VI4's paTseRper
mali care constinding undiee obrtactes to mobility of parsonr in
whesichairs, ordering VI foke corvective meanires —
Canada Tramsportation Act, s, 1721} eniiiling Agency io
inguire imto motiers relating v design, corstruction,
madification of mems of frensportation — Agency not
exceeding furitdiction— Determination of whethar obstacles
undue requiring samindiion of fransportation network ar
whole — Relevon: principies io be kept in mind In conducting
sueh examination set out in ¥4 Rail Canada Inc. v. Natona!
Transportation Agensy — Agency ‘s analyzis whent faced with
complaint suek ax teat In caze of bar dictated by Act, 5. 5 —
Sexian, Ddeary JEA. of spinion Agency’s conslderation of
alteravions to Renaissance cars only, rather than flexibility of
network as @ whole o cope with undue obstacies found in
Ranaivsance cars, patentfyurregsonable — Failive to balance
costy of improvementr against interesry of VA, and faihere o
balgnce Interesty of il disabled pereons, VI4, Government of
Crnads, Canagdign public. non-disabled pevsons, wking into
gcopuni monay avaliabie mnd cost to average cittzen, patently
wnreasonable ~- Agenzynot providing VIA with sufficient ime
1o respond (o questions, including thone related to comg —
Balarcing of inlerexiy not porsible wnnl rue cont of thanges
mown — Agency wrong te conclude no evidetics supparting
VIA s opinton nerwork could address vbeiacles found to axiss
— Appeal allowed — Per Evany JA.: Agency's conclusion
obstocles undus, balancing of Ach, 3. 5 factors, not patently
unreasarabls.

VIA Rail Canada Ine. (appefante)

%

L'Offiee des transports de Canads ot Le Consell des
Canadbens svee déficlences [iniimds)

REPERTORIE: VIA RALE CaNADA TN, o CANADA GOFPICE DES
TRANSPORTS) [C.AF.)

Cour d"appel fédérale, jupes Décary, Sexton ot Evans,
I.C.A—Toronto, 22 novembre 2004; Ottaws, 2 marg
2005,

Transports — Appel & | 'encontre dox dévisions ds 'Office
der franspors du Congda qui a conchl, par sujic des
Préoceupations soulevées par e Conset! dex Conadions aves
déficlencas & Végard dar woltures de chemin de for de
passagers Renaissance de VIA, que celles-ci constituaient des
ohrocley cburife aue possibilitds de ddplocement des
personnes en fowienil roulamt &t qui a ordonnd & VIA de
Frendreder mesures correctrives— L'are. F72¢1) de la Lol sur
ley rransporis av Canada donme & I Qfice le drojt o ‘enypredley
Jur dex questions lides & Jo conception, 4 la conviruction ow §
Ia modificacion des mayens de tranaport — L'Office n'a pas
outrepassé sa compétence — En oo qut concerne la question
de saveldr 5if v a des obstacler aburif®, on dolr examiner
{'ensemble du riseau de tronsport— Les principas pertinents
& garder & 'exprit fors d'un tel examen sont énoncds dans
i'arrér VIA Rail Carada c. Office nationaf dex transports —-
L'analisa de V'Office, lorsga 'l folt faoe 4 wne plainte comme
celle an H'expéos, cxr commandda per Part. 5 de la Lol — Lex
Jugees Sexion ef Deary, LC.A. sans d'avis que | examen par
I'Officeder modificarions mux voitiees Remaltsancs seufement,
phidt que d'examiner lo flextbilicd du wceay dans son
enxemble pour faire foce aux obstacles abusife découverty
dans les volures Rensissance, était  manifestement
ddralsonnable — L'omission de pondérer lex colis des
améliorations en fonction dex inidréls de VIA ainsd que
Fomission de pondérer lex inérfes de toutes lay
aparsvuna déficience, de VIA, du gotvernement duy Canada, du
publlc cameien et dex perronnes n ‘ayant par de déficience, en
prenont en compie §'argenr disponible ef Iz colt pour le
citayen ordinalre, étalen: manjfestement dérabyonnabley —
L fflce n'a pas donné & VI sufiisamment de temps pour
répondrs aw: questions. y compriz celles lidex aur colitr— La
ponddration des intéréts n'est possibic gu une fois que le veai
coilf dey changements oot conmg — L'Cffice a au tovs de
conchire gu'il 'y avall oucitne prevve pour Sayer U'opinion
de VIt selon loguelle son rdsecu powvait remédier oo
ohitacley constatés — Appel accuet!ll — Le juge Evans,
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Conrstruction of Stajuter -— Canada Transporiation Ad, 5.
173(1) giving Canadian Transporfation Agency sbillty fa
inguire info matier in relation to which regulation covld be
made pursiant to 5. FTI) — det, 5. 170¢1) allowing Agency
Yo make reguioilons eliminaing widee obstacles from
iransporiation network, including regulniions respecting
dAesign, construction, mod{fication of means of transporration
— Aot 5. 171] thms endltling Agency fo inguire inta maitars
relafing to design, canstruciion, moedification of means of
frauspartation — Agency correctly determining Jurisdictlon.

Adminisirative Law — Judiclal Review — Certiorari —
Procedural folrngrs — Within Conedlan Tra
Agency’s diseretion to refiuse orof kearing for VIA to explain
Aifficuities In responding io how couse onder, but faifura to
Provide VIA with more Hime lo respond In writing to show
caute order, present infsrmation, cost extimates violaiing
procedeval fBirness, jusiifying seiting azide of decision— Duty
io fake offictal notlce — Agency wrong 1 conefude mo
evidence Supporiing opinion network capable of addressing
obsiacles found o exist, showld kave mode uee af expertize
relating to vt fransportation tatters when considering VId s
setwork— Per Evans JA. : Agency not reguired to stppiemens
evidence on record, should novmally be able to decide maiier
on basis of material put before it by parties,

This wasan appenl from two dacisions(thepreliminary and
final decigionsy of the Canndian Transpertation Agency
{Ageuey) deteamining that concerna rised by the Council for
Canadians with Disahilities {CCD) in regard to V1A’ newly
purehased Renaissanes passenger vail cacs constitubed ondue
obstacles to tha mobility of persons with disabilities, e,
pereons In wheslcheire, and ordeting VLA 1o teke cofrectve
measynes to elininate those obatactes,

In itz preliménary decision, the Agency found that 14 of the
CCD's 45 concetns wers undoe chatacles, and directed VLA
te address the findings (show couse order). In jts final
decision, the Agency Found that VIA's response 1o the show
cause order had been nadequate ond directed VIA to take
correclive  measurcs by re-desfpning and re-constnicting
centaln nepects of the Renafssance cars. That decisfon wag

S CA.r La conelasion de l'Office selon fagieile les phsiacles
dtafent abusif® et sa pondération relativament iz facteurs
dntnéris & P'art. 5 de fa Lol n'dtaien! pos menlfestemerit
déraizoniabies.,

Interprétation der joiy — L'are 172(1) de In Lol sur Jer
franapores au Canade confere & V'Office des wransporis du
Canadn ie pouvelr &'enquéler sur foute quesiion relative &
Pun des domaines vigés & Pars, $70(1) == L'art. T70(1) da Ix
Loi permet & U'Qffice de prendre des réplements afin
 ‘dliminer tous obstacler abusify dons le rdseay de iransport,
¥ compris dis réglements régissant la conception, la
construciion ou la modification des mayens de franspor] —
L'aw. 17X1} de la Lol donwe done & I'Qffice le droit
d'enquéter sur des Questlons HHdes & la concepilon, & I
conrstrisciion ou a fa modifieation der moyens de transpori —
L 'Qffica a correctement (ranciié ia guesrion de sq compérence.

Dirait administratif — Contrdie fudicialre — Certiorart —
Egutté pracédurate — L'Office des tramsporis du Camuda
avait le pouvoir discrélionkgive de refuserune atdience & Vi4
povregi 'elle explique e diffienliés rencontrées powr répondre
& l'ordonnance de justificatton, mais amisslon f'accorder #
FId plus e temps posr répondre par dorit & vatte ordoanance
Aird quie pour présenier les renselgnemeniy e estimation des
colis constibeali wr manguement & Péquité procédirate
Justifiait Nonnulation de la décision — Obligoiion de premire
conmaissance & gffice — L Office a eu lort de conchure gu'il
A’y avalt aucune preuve polr éayer 'apinfon selorn lamielie
ie réseay dtalt an mestire de vemddier aix obstacles constaids
ot If aurals dil niiftser son expertise relative any qrestions de
tramspor ferroviaire forsgu il ¢ examing fe véseair de Vid —
Le fuge Evans, J.C.A.; L'Office n'dtalt pas teun de complérer
Iz prevve au dossier, car if deveali normalement éire en
magyre de irancher une guesilon sur ig busa das decunznis
que lex pariiez Inf ont préseniés.

Il g*agissait d™un appel interjetd & 'enconive de deux
décisions (!a décisicn prélindnatre et lo décision didfininive) de
i*Office des transports du Canada {1'Ofico) qui o décids, par
sufte des préoccupations soulevées par 2 Conseil des
Canadiens avec déficiences (1o CCDY} 3 I'égard des voitures de
chemln defer de passagers Renaissancenounvellement soquises
par VIA, que celles-ci constituaient des obstacles abusifs pox
possibilinds de déplacement des personncs ayent une
déficience, en particulier les personnes en fuatenil roulont, ct
4ui g ordonne & VIA de prendre des mesures comrestricss afin
d"éliminer ces obsiacley.

Pans sa décislon préliminaire, I'Officea conclu que 14 des
6 polnts soulovés par le CCD &alent des obsteclos abusifz of
a-afoint 4 Y1A de répondre aur conclusions (ordeananco do
Jjustitication). Dans sa décision définitive, I"0ficos conclu que
la réponse de ¥IA & "erdoznance de justification avalt éid
inadéquate ¢ a enfoint & VIA de prendra dos mesures
correcirices on reprepsnt la concsion et en reconsiruisant
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stayed pending the outcome of this appeal.

Held, the appesi should be allowed.

Per Sextan 1A, (Déeary LA. concurring): The issue of
whether the Agency lacked jurisdiction 0 inguire under
section 172 of tha Cangda Transporigtion Acrvniega an actual
incident oocusred whesein 2 disabled individual encountered
an undue obatacle b his-or ber mobility was determined based
on the standard of correctness.

The Agency did pot excesd it jurisdiction. Subsection
172(1) of the Act entitles the Agency 10 inquire frin mistters
relating to design, construction ormodiflcation ofthe means of
uensportation, whick it did. Unfortanately, the nature oF the
CCDr's epplication (which sopgested an interference with
VIA's dectzion meking) led the Agenoy to focus virwally
cxchusively on the potastial obstacles to the mobility in the
Renaissance cars, and not on the VIA natwork as a whole snd
on ways in which the Renaissance cars could be incorporated
Into the norwark

The preliminary decision was rendered more than two years
after the CCD's epplication was fled This may ilhastrate that
the legisletyre did not mtend that issues of the present
megnitode be pummed under secion 172, However,
interpreting the statuls eccording ko ita present provisions, the
Agency's detertnination of ths furiediction wes eorrect.

And the Agency did not treat the Bail Code 4 mendidory,
thus excoeding its jurisdiction. T did however find dhet the
Code served a3 8 useful reformes point.

The izsue of whether sthe Agency omred in finding the
allaged shatanles to beumdue was delermined an the basls of
Palent unreasoneblancss,

The undueness anelysis can only be conducted by an
rxaminstion of the transportation, netwerk ns & whole, The
relevant principles et should be conaidersd when wanducting
such mn analysis wee discussed in FIA Roil Canady fnc. v,
Wavional Thansportation Agency (Lemonde), and section 5 of
the Act dictates the analysis that the Agency must oo through
when faced with a comphaintby dizabled persona in conteetion
with the facilities of o mansportation service provides,

The Agency eved in conflning {reelf 1o considering anly
altezations to the Rengicsance ooy rather then cnogidenng

certaing Sléments des voltupes Revadssance. Un  sursis
d'exécution de cette décizion o St eccordd en sttendant le

résultat du présent appel.
Arrét: Teppesl doit &re accueilli,

Le juge S=xtom, JC AL (e juge Décary, J.C A souscrivant
4 s mobifs): La question somnlawée comme quol I"Offfes
n*avelt pascormpdtence poUr enguiter an vart de aticle E72
de Iz Lof sur lex ransports ou Cenade, sauf en cas d"incident
réel dims leque] ane personne ayant uns défRcience repson et
un ohetacls abusif & ses possibilikts de déplacament, 4 &
tranchée selon ky norme de |4 décision comecte,

L*Offica in"a pes culnepassé sa compétence, La pangraphe
172(1) de la Loi denne & I'Office le droit 3" enguster sur des
uestions Tiées & la conception, 4 la constroction cu 4 ls
mwodification des movens de tansport, ce il & kit
Malheareuzement, la pature de s demeande du CCD {qui danns
& penser qu'il ¥ a su une ingérence dans le processus de
décimion de YA} a conduit I'Office 4 metre presgus
enclusivemerd Ieccent sur Jes chbemacles potsatieln o
pousibilités de dplacement dans les volftures Renaissance, et
non pas sur I'ensenble du résean de VLA et aut bes mcryems pir
lesquels les voitures Renatssance pouvaient Sy ipconpordes
dans lo résean,

La décisinn prélimingire a é rendue plus de deux ans
apeds 15 dépdt de |4 demande du OCD, Cela peut dlustrer e fait
qu il n*était pes dans L'intention de |z Iégislatare que des Litiges
de cette ampleur 2oiimt poursuivis daos Je cadre de axticle
172, Toutefois, en interprétant Ja [oi conformément & ses
dispositions actuelles, la décisian de I'Office quant 4 sa
compétence £imt ¢orrecte.

Ea plus, 1'Office n”a pas wafté la code farmovisine comme
&tant impératif & n'a done pas outrepassd sa compédenes. [ &
toubefals concly que les nomes du code ferrovinine
constitusient ub point de réfivence utile.

Laquestion de sinoir & I"Office avait commis une erreur e
concluant que les présomnds obatacles nient zbosifs o M6
tanchée selon ta norme de Iz décision manifesternent
démaironnable,

L analyse du caractive abugif ne peut ére effectoés qu'su
moyen d*on exanet du vésean de transport dang son ensemble.
On a disgute des principes pertinents dont on devrait tenir
compts lorsqu'on procide d une telle analyse dans 1"arcét FI4
Agif Cenedz ¢. Office naiional des trarsporss (Lemonds) &t
Lerticle 5 de fa Loi commande ipnalyse & Inguelle 1'Office
doit procédar lorsqu’il fit face 4 une plainte de personmes
ayantune déficience relativement aux instalistons offertes pac
un foumisseur de services de transpart

L' Office a commis une erreur &t s Hmitant & n’sxsminer
que des modifications eux voimres Renalasence plmdt que

263
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whether ¥IA's network could be HAexibles enough to
accommodate persons o wheelchaims. In its preliminary
decision, the Agency only condueted & cursory anzlysis of one
mpect of the nebwork, notwithsiending VIA's repoated
expressions that it neaded to consider the nepwork, eather than
Jjustthe Renaissance cars, and nene of the questions VIA wes
directed to enswer in the show cawse order addressed ita
network, It was a serions ervar for the Ageney 6 consider fhat
the sole ranedy was to have VIA siruchorally medify the
Renaissancecars, VA should have been allowed t remedy the
obytacles by means of it nepwork. And ifthe Agency bad any
concerns about VIA's sbility to meet the needs of disabled
Persons in the futore, it should have said »o in the show cause
order rather than speoulate about this ability. The Agency™s
faifure to properly congider VIA's network as a whole was
patently unreasonable. The praperapproach waathat whichthe
dissenting metaber of the Agency took, ie, whether VIA™s
network waa able to cope with any undue obstacles found in
tha Rennigsence cors.

The Agency failed to batance the cosis of the improvemsms
otdered egainst tha mterests of VIA. It concluded that there
was oo compeiling evidence of economle npediments in
funding the changes hofore it addressed the chenges to be
mafe to the Reneissances cars and before asking VIA to oblain
estimatea of these costs. This was patently unreasonable,

The Agency falled to balance the Interesia of persons with
disabilities ather than whesichair users without taking into
aecomnt the tate! amount of meney which could realisticaliy be
available

Ttis ofthe ulmost importance for all disabled persons, V1A,
the Government of Cangda and the Canadian public fhet before
costs of the megnitude envieloned i the case at bar are
Incurred {these costs were get put in an affidavit thet was filed
subsequecnt to fhe final decision), that the Agency reconsider its
decigion, tsking Inte account the wial costs of the changes
ondered as well as the pther factors to be balanced as s2t cut in
the Lemande decision,

The balencing of thevariods intepests at stake could only be
done once the true cost of the changes wes known, VIA
indicated 10 the Agency thet it could oot regpond to the show
cause order adequately inthatime allotted, The Agency did no
provide V1A with mare fime to respond, and when it ordersd
it¢ fina! cottective measures In the finn] decision, the Agency
did not hevecormprehensiva third-party estimated 44 to the total
vostof the chengesrequested, This failuro to peovide VLA with

d"examiner [n question de savair gi 1o r8ssau de VLA pouvait
&re mesuz fexible pour a"odapler aux personnes en fauteuil
roulant. Dans 5a diclsion préliminalre, 1'(Hfice n'a procédé
qu*h une onelyss superficiells relativement & un nspeet du
résenm, malprt ln fait que VIA 5 cépété 3 plusicurs reprises
qu'il devait prendre en compte Jo réseau, cf non sealemun Jes
voitures Renaissence, ef sucune des questions auxquelles
'ordennance de justification enjoigneit i VIA de répandre ne
coneemait son wéeean, Il s'agissait d'une ot grave pour
I'Offiee de conpidérer que 1o seule mesura comvectrics Eait de
faire en sorie gue ViA moedifie 1o struclure des vaitures
Rennigsence On auzait di permetice & VIA de supprimer les
obstacles av moven de son réseaw. Er s ['Office éwit
préovcoups au sujet de Ja capacité de VIA de répordre oux
besping des personnes ayant wne déficience dans 'avenir, i
aurait dit & mentionner dans I otdonnance de justificalisn au
liew de spdouler au sujet de ceile copacité. L'omission por
i"Office d"axaminer de fagon appeopridalerfseau de ¥IA dans
gnst ensemble dfait manifestement dératsonnoble. La bonne
démarche est ¢ello qu'a prise e membre dissident de I'Dffics,
&.-2-d. de ge poser in quesiton de savolr =i le réseay do V1A
€tait en mesure &k faire face sux obslocles nbusifs constabls
dans les voitues Renaizaance.

L'Offlon n'a pas pondéré les cofts des eméliordons
ordonndes en fonction des intérdtede VIAL Il aconclu qa'iln'y
avait pag depieuve indiscutoble d empichements économiques
au finencement des chengemenis avant d’avoir troild des
changements & apporter aux voitures Renaissance et avant
d"avelr demandd & VLA d obtenir une estimation do ees coflis,
C*&tait manifeaternent décalsoninoble,

L'Office n*a pas pondérd les intéries des personnes ayant
ure déficience mais n utilisant pas de foutenil roulant, sns
prendre en compte le montant &*argent total susecptible, d'un
point de vue réaliste, 3'us disponible.

Avant que les codits de I"ampleur envisagée en 'espdos
sofent encourus (ces cofits ont &£ établis dans un affidavit qué
fut déposs & lasnite de la délivrancs de 1n décision définitive),
if est fort important pour enscinble deg persoines syont une
déficience, pour ¥ [A, poitle gonvernement du Canada ef pour
lepublic canadien que1'Office réexamine sa décision en tenant
compte des colis totanx des chengements ordonmés de méme
que des puires facienrs 4 pondérer, dnongés dans In dégision
Lemands,

Lapondémation des différents intéofits en feu nopauvait éo
Taite qu'une fois que le veal eoit des changements étalt connu.
V1A avait mentionné & 1'Office qu’elle no povrmil pas
répondre de manitre adéquata 4 1'ordonnance de jusiification
dans le délal alloud, ' Offco n'n pas dennt & VIA plos de
teraps pour répandre e, lorsqu'il o ordonné ses mesures
correcirices débnitives dena la déeision déRnitive, I'Cfficona
disposait pas del"estimation compiite d'un ticss quant o cofit
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wore time e nwpond coastituted a deniat of procedural
fairness jurtifying that the decision be ect agide.

The Ageney failed to congider the ireregts of non-disabled
persons. Expeases nuest not be ao high that VEA has to increase
its fares and avermge citizens cennot afford to fravel, The
Agency did mot have the necessary information as to cogts (o
make this determinedon. lts decision wes thus patently
uraeasaneble.

The Agency was wrong to conclude that there wag 1o
evidence to support VIA's cpinion that its network eould
addrees chetacles that were found to exist in the Rensissance
cars, and, given its mendete, it expertice and the S thet VIA
s comme before it on numerowa occasions, the Apscy should
bave made use of its expertise relating to il massportsiion
mutters when congidering VLA's network.

Tt wag within the Agency’s digscredion 10 refuse o grant en
onil heering to pevmit V1A to explain the difficulties in
respanding to the show cause orler. This refasal was not
patently unroasoneble. However, s previously mentioned, it
wag incumbent on the Agency to sllow sufficlent time for VLA
to present the mformation and estimates to it

In ita factum, the Agancy nddressed issues redating to the
facts and merits of VIA's position, thus becoming an adwergary
in £n appeal ofits own decision, which it conld not do. The
Agency should teke note of this for future proceedings,

FPerBvang LA (concurring): The Ageniy's decisions could
not stand, bat fre different reasons. The Agency's comclusion
that the obatacles to the mobifity of persons in wheelchajrs
presented by the Rensissance cers were undus, and it
balancing of tho factors in section 5 of the Act, wis not
patently witrmasonable. The only evror werranking  the
intervention of this Caurt waa the Ageneys failure to afford 2
reazdiible opportunity to VLA 1 sddress issues crucial Lo the
ultimate determrination of the CCIVe application. The
Agoncy's prelimipary order should have specifically (nvited
V1A to submit evidence thet would epable the Agency to
deiermine if' the obacles to mobility were undue wiws
coagidered in the context of VIA's network. And the Agency’s
fina! order should heve invited VIA ta submit a third party
egtimere of the casts of the modifications and an assexsment of
their feasibility from an enginsering perapective.

total des changements qu’il a demandés. Cesta omdssion de
doamer 4 ¥1A plus de tempe pour répondre constituait ub déti
de I"éguitd procddurale justifiant |'anmulation de la déeirion.

1'0Office n'a pas tenu compte des intérém des personnes
n'eyant pas de déficience. Les dépeases ne doivent jpue Stre
dlevdes au point que VLA soit obligée d* sugmenter sea tarifs of
qua Jes citoyens prdingires ne puiceent pas se permettre de
voyager. L' Office ne disposait pas, pour rendre cette décision,
des renpcignements néceseaires quant aux codis, Sa décision
ftait done manifesternent déraisonnable.

L' Office neu tart d= conclare qutil o'y svait sucune precrve
pour &ayer I'opinicn de VLA selon laquelle son réseau poaveit
remédier aux obatecles constatés dany Jes voitures Renatsmnce
o1, Lamd donn som sk son expertise alnsl gue le fait que
V1A & compary devant tui & de nombreuses réprises, I'Offics
aympit di usliser son cxpertice relative sux guestions de
tranepat ferroviaire Iorsqu'il 2 exeming le résem de VIA.

L'Office avait le powveir discrétiormping de meduser
d’eeconder upe audience pour permettre & V1A d'expliquer k=
difficultés renconimées pour 1épondre 3§ "oedomnance de
Justification, Carefus 0'étalt pasmenifesterent déraisonnable.
Touiefois, comme il & d&a &€ mentionné, il incombait 3
1'0ifice de donner & VIA suifisamment de temps poor hii
prisanter les renss gnements &t lés estimations.

Dmng son mémoire, |'Office s abords dea questions en Titige
canoernent les it ot ke bien-fonds de Ia position de VIA,
devenant aimsi un adversgire dane wn zppel de | propre
diclsion, ce gu'il ne pouvait pas Eire, L'Office devmit en
prendre node en vie des fishumes instances.

Le juge Evanz, F.C.A. {molif cotcourants): Les décigions
de]’Cffice ne ponvaient Stremaintenyes, mais pour des motifi
différents. La conclesion de I"Office sslon laqueile les
obsiacles mux postibilitds de déplacement des pessonoes =n
favtzuil roulant constabés dans les voituras Realsssnce Saiont
abusib et za pondération relativenens aux facteurs énuménéa
4 l'amicle 5 de la Loi n'éajem pas manifostemsnt
dirnisonnnbles. La senle errear justiBant Lintevention de 1a
Cour &pit I'omission de I'Office de denner & VIA una
posedilité raisconable de tafter des questians erociales pour
la d&cision ultime refativement 3 la demende du CCD.
Lropdornance préliminaire de 1"Office awrpii o invite:
expreseéenent VIA & prigenter des Séments de prevve qui
surgient permie 4 1'Office de décider ol les phetacles wox
poassibilitds de déplacernent &uient abngifs & la Jumbire du
contexto du réstau de ¥IA Deplus, I'osdonnance d&fmitivede
POfee aureit di inviter VIA 4 présenter une sstimetion des
wailts prépande per un Hers redativernent mix modifications mns
gqu'une évaluation de teur fhisahilit® d'ap poimt de vie
techmicque.

364
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A to whether the Agency should have supplemanied the
tvidenco on the record by resorting to its ingtitulional
knowladge, it oould ba very onerous Lo imposs such k general
whligation ¢n specislist administrativa agencies, The Agency
should pormally be ghle to decide o matter on the basia of the
material put before it by the partics,
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Conditfons of Carricge &y Rafl of Persons with
Disabilities. Ottawa: Minigter of Public Works and
Oovemment Services, February 1998,

APPEAL from decisions {Decizion MNg.
175-AT-R-2003; Decision No. 620-AT-R-2003) of the
Canxdian Transpartation Ageneythat concerns raised by
the Council for Cenadians with Disabilities regarding
V1A's Renaisaance passenger ril cara constitued undns
obstaclea to the mobility of persons in wheelchairs, and
ordering VIA to teke corrective meagures 16 eliminate
those obstacles, Appeal allowsd,

APPEARANCHS!
Jokn A, Campion, Arnle M, Finn end Nicole D.
Samson for appelian:,
Inge Green and Eliraberh C. Barker for reapondent
Canadisn Transportation Agency.
J. Denvitd Baker exd Sarah Godwin for respondent
Council of Canadians with Disahilitics,

SOLICITORS OF RECORD:

Fasken Martineau Dubdoulin LLP, Torcnto, for
appelant

Canadian Transportation Agency, Legal Services
Directorate, for respondent Canadian Transport-
ation Agency.

Bakerlaw, Toronto, for respondent Council of
Canndinag with Disabilitiag,

The follawing are the reasons for udgment rendered
in English by

(11 SEXTONJ.A.: This is an sppeal from two decigiona
of the Canadisn Transportation Agency {the Agancy),
wherein ii was determined that concerne raised by the
Couneil for Cansdians with Disabilities (the CCD)} in
regard to VIA Rail Caneda Inc.'s (VIA) mewly-
purchased psasenger rail cars (the Rensissance cans)
constituted undue chstaclea to the mobility of persona
with dizahilities (specifically parsons in wheelchairs) and
the consequent arder for VIA to take corroctive meagures
to aliminate those obstacles.

de transport férrovigire des persenner wyemt ung
déficience. (twn: Ministre des tavanx publics o
seTvices gouvernementaux, furier 1995,

APPEL A l'encontre de décisions (Décision n°
175-AT-R-2003; Décision n° 620-AT-R-2003) d»
I'Oifice des transparts du Canada qui a décidé, par suite
des prfoccupations soulevéss par de Conseil des
Cenndiens avec déficiences & I'égard des voftures de
chemin de for de passagers Remaissance de VIA, que
colles-ri constitmaient dea obstacles abnsifs aux
possibilités de déplacement des personnes en fautenil
roulant et gui 2 ordonné & VIA ds prendre des mesures
correctrices afin  d'8liminsr ces chstacles. Appel
accueilli.

ONT COMPAERL:

John A, Camplon, Annfe M. Firn et Nicole D,
Samson pour 'appelante.

Inge Green et Elizubeth C. Barker pour 'intimé
I"Offioe des trarsports du Canada.

J. David Baker et Sarah Godwin pour Pintimé le
Conseil des Canadicrs svec déficiences.

AYOCATS INSURITS AU DOSSER!

Fasken Martineai DuMoulin 5.1, Torento, pour
"appelante,

L'Office dea wransporis du Canada, Direction des
gervices juridiques powr I'intimé I'Office des
transports du Canada,

Bukeriaw, Toronta, pour I'intimé le Conseil des
Canadistis avee déficiences,

Ce qui suif est In version fronpoise des motlfs du
Jugement rendus par

[1] LE JUGE SexXtoN, LC.A.: 11 s’agit dun appel
interjeté & 'encomtrs de dewx décisiona de 'Office des
trangports du Cevada (I'Office), dans lesquelles il a é16
décidé, par sulte des préoccupations soulevées par Ie
Conseil des Canbdicns avec dificiences (e CCD) &
V'égard des voitures de chemin de fer de passagere (les
voitures Repmissence) nowvetletment scquiaea par VIA
Reit Canada Inc. {VIA}, que celles—ci constitusient des
obatacles abusifs aux poasibilités de déplacement des
pemsonnes ayapt une déficience (en particulier les

266
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persomstes en fautouil roulant) avec I'ordonnance
conséquents pour que VIA preans des meswres
correcirices afin d'édliminer ces obatacles.

Facis Les faits

{2] On December 1, 2000, VIA purchased 139
Rreaoaigsance cars for $139 nmillion, which increased the
atze of ils flect by approximately one third. These cars
bad been developed in Burope in 1990 and had been
designed for fast overnight service between Europe and
the porthern regions of the United Kingdom through the
Chernel Tunnel, However, the original contract waa
halted in 1998 and the trains were offered for sale st
what VIA conmsidered {0 be a bargain price. VIA
purchased the Renaissance cars and at the time of
purchase, the care wete fully designed and pacially
assembled such that thay would be ready for use after
finsl assambly,

[3} Upon learning of VIA's plans, on December 4,
2000, tho CCD applied to the Agoncy for intetim relicf
purspant to sections 27 aod 28 of the Conade
Transporiation det, 8.C. 1996, ¢. 10 (tha CTA) and for
a final order pursuant to subsection 1 72(1), Specifically,
the CCD, believing that the sale had not et been
completed and without having pesonally inspected the
Renaissance cars, asked the A gency to delay or stop VIA
from purchasing them because they were not acosssible
for persons in wheelchairs, The CCD asked the Agency
to examine the Renaissance cars to determine whether
they contained *‘andue obstacles” to the mobility of such
perEcns,

[4] Since VIA had already purchased the Kenaissance
cars, the Agency did not atiempt to stop the purchese. It
instead proceeded to consider whether the Rensissance
cars constitited undue obstacles io persoms in
wheelchalrs by undertaking an examipstion of the
Renaitsance cars. Except for a one-day oral hearing on
April 3, 2002, the procesding consisted entively of latter
submissions and responses by the parties and the
Agency. Similarly, ths Agency rendersd most of its
decizions on various issuea by lettar,

[2] La1™décombre 2000, VIA & acquis 139 voitures
Benaissance pour un montant de 139 millicas de dollars,
ot qui a gocra 1a taills deaon pare d’enviran un ticra. Ces
voitures avaient éé fabriqguées en Europe ea 1990 &t
clles avaiont Si¢ congues pour assurer U servico de anit
rapide entre I'Burcpa et les régions septentrionafes du
Royaume-Uni e passant par le tuonel 2ous ia Manche,
Toutefois, il fuf mis un terme Y contvat original en 1998
et leg fmins ont €0é mis oo vents 3 o prix que VIA
considérait comme une awbaine. VIA a acheté les
voitures Renajssance et, e moment de I'achat, In
conception des voifures £tait achevée et elles &taient
particllemant assemblées da tells sorte qo’elles seraient
en &tat de servir aprés 1*azsemblage final.

[3] Ayant & mis au courant des projste de VIA, s 4
décembre 2000, le CCD a présentd 4 1'Office unc
demande visant a obtenir des mesurss proviscires en
vertu des articles 27 et 28 de la Lof sur fes transports au
Canada, L.C. 1996, ch. 10 (Ja LTC), et une ordonnance
définitive ¢n vertu du pamgraphe 17X1). Plus
particulibrement, croyantque la vente n'avait pas encore
<ié compléide et sans avoir procédé en personne 4 une
inspection dza volfures Retaissance, le CCT) a demandé
& |"Office d’en retarder o d'en interrompre I'achat par
VIA parce quielles n'étaient pas acoessibles pour lea
personnes en fautenil ronlant, Le CCD a demands &
I'Oiffice d'examiner les voitures Rensigsance efin de
d&terminer si elles contenaient des qobstacles abusifsn
aux possibilitds de déplecement de ces persomned.

[4] Polsque VIA gvait déjd achett les voilwres
Renpissaoce, I'Office n'a pas tentd d'ittesrompre Ia
vente. Il a plutdt examing la question de savoir si les
voitures Renaissance constituaient des obstasles abasifs
pour les personnes en fautevil rovlant en entreprenant un
cxamen des voitures Renaissance. A Pexceplion d’une
audience &£ une joumda temus le 8 avril 2002, I'instance
fut entidroment constimée dun échange de leurss
d’observations et deréponses entre lea parties et 1'Offize.
Do méme, 1'OFfce a rendu 12 plupact de e déciaions sur
diverges questicns par leitrs.
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{5] This has beena leagthy and ivolved proceeding.
It commenced on December 4, 2000 and the Agency
rendered it fina! decivion more than 2 years and ©
montha Inter, on October 29, 2003, In the recond, there
were approximately 47 lemets fiom the CCDD, 57 letters
from VIA, 10 from the Agency snd 71 letter decisions
and orders jspued by the Agency, The matters
adjudicated by Xetter largaly dealt with production of
documents, timeliness of sesponses, mepoction of the
Rennigsance cars and Agency jurisdiction,

(63 Tho proceeding culminated with two decigions,
botk of which are the subject of this appeal.

Preliminary Degisi

(71 On March 27, 2003, the Agency ivsmed Degision
No. 175-AT-R-2003 [dpplication by the Council of
Comtadians with Disabilities pursuant to subsection
172(1} of the Canada Transportation Act, 5.C, 1996, ¢,
18, vegarding the level of accessibility of VIA Rail
Canada Inc.'s Renalssance passenger rail carx] (ths
preliminery decision), Being a decision of the majority of
a threo-membar pancl. At izsne were 46 conoarna maiked
by the CCD regarding the accessibility of the
Renalasance cars. The Agency ingpected the Rematssance
cars and issued this decision containing its prelimminary
findings. Of the 46 itema raised by the CCD, the Ageney
found 14 of them to be “undue obstacles™. The
preliminary decigion i9 lengthy and detpiled and iook
over two yeam t0 be relepsed. Afer the Agency had
made the preliminary findings reganding certsin foptires
of the Renmissance cary, it directed VA o specifically
address the findings in ita direction to show causs (the
show cause order), wherein VIA was direeted to file
ANTWETS k0 nine complex, questions within 50 days Fom
the date of the decirion. VIA subsequemtly filed a
response to the show cause order end the Agency,
finding the response to be inadequate, gave VIA m
additicnal 60 days to provide further responss,

[§] The third and disventing member, Richard Cashin,
did not find any of the obstacles to be “undue”.
Howevee, Mr. Cashinretined before the Agency rendered

[5] Ce fitt une instance lonpus ot complexs. Elle &
débuté lo 4 décembre 2000 ot 1'Office a rendn sa
décision définitive phus de 2 ans et ¢ mois phis tard, soit
i« 20 octobre 2003, Dane le dossier, i y avait environ 47
Jetres provenant dy CCD, 57 lettres de VIA, 10 de
F"Offtceainsi que 71 lettres de décision ot & ordonnances
délivrées par 1'Office, Les queations sur lesquelles il a
&1 stabaé par lettre teaitaient dans une large mesurs defa
production de docwments, de la o£16rits des réponses, de
I'inspection des woitores Renmissance et de ln

compéence de I'Office.

[6] L'insance a culminé awee doux déeikions,
lesquelles font toutes les deux 1"objet dn préscnt sppel,

La déeisiop prdlimigai

[71 Le 27 mars 2003, I'Odfice a rendu Ia décision n°
175-AT-R-2003 [Demande présentde par le Conseil des
Canadiens avec déficiencer en veru du paragraphe
172(1} da la Lol xur les tramsparty i Canade, av syfet
dy miveay d accessibilité des voltures de cliemin de for
de passagers Rennissance de VI4 Rail Candda Bic] (la
décisicn prélimingine), laqualle constituait une décizion
de 1n majorité d'wne formation de trols membyes, Elle
concernait 46 prénccupatices spulevées par la CCD
concemant 1'accesgibilitd des voltures Renaisgance.
L'Office a ingpectd les voitares Rengisgance ot a rendu
catts décision comtonant ses conclusions préliminajees,
L'Office u conclo que 14 des 46 poines soulevés parle
CCD é&afent des «obstacles abusifis. La décision
préliminaire est longue et détaillée et il a fallu plus de
deux as pour 1a publier. Aprds que I'Office eut tiré feg
conclusicna prélimingires concernant certaines
caracibristiques des voitures Rensigeanca, il a enjoint &
VIA de répandre spécifiquernent aux conchusions dans an
demande de justification (I"erdonnance de justification),
dans laquelle on s enjoint § VLA de déposer des réponacs
4 neuf queations complexes dans les 60 jours de la date
de la déciefon. VIA a par la suite déposs vie réponss 3
I'grdomnance de justification et I'Office, en conclwant
que Ia réponse $tait inzdéquate, & donn# A V1A un délai
additionnel de 60 jours pour Eotttnir une awtre réponse,

[8] Pour le trolsidme membre, Richerd Cashin, gui
dtajt dissident, aucun dee obstacles n'était «abuaifs,
Toutefuris, M. Cashin a pris sa retraita avant que I'"Office
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ity final findings but the Agency's decision making
process was unaffecisd, singe two members constitute a
quomim putiizant io subsection 16(1) of the CTA.

Fital Degisi
[®1 DecisionNo, 620-AT-R-2003 [Appdication by the
Councti of Canadiang with Disabilities, regarding the
level of acressibility of Vie Rafl Canada Inc.'s
Rencissance passenger raii cars—Final findings related
te Decision No, 175-AT-R-2003] {the final decision) was
iygued on October 29, 2003, Here, the Agency mads
tinal determinations on its preliminary findings fundue
obsizcles, As oae of the preliminary issucs in this
decision, the Agency found that VIA's repponse to the
show cause order had been inadequate.

[10] Afteraddressing thespecific undue obstacles, the
Agency directed VIA to take corrective measures by
te~desigaing and re-canstcting certnin aspects of the
Bepaisiance cars that were placed in service. The
Agency required that VIA, within 60 dzys of the date of
the final decision, suhmit its plan for the timing of the
implementation of the modifications as required in the
final decision.

[11] After the final decision wes released, VIA
brought a motion to stay both the preliminary and final
decisions pending this Court’s decision on the motion for
leave to mppeal. The stay wag granted by order dated
December 19, 2003 2nd reoevwed on June 10, 2004,

[12] Leavs to appeal to the Federal Court of Appeal
waa granted by order dated March 10, 2004 on the

following gronnds:

{2} The Agency committed errors of law and jurisdiction
by vndestaling an examination of an all=ged design
problem in the trmin set or comsist comprising
Renaissance cars, rather than examining an alleged
pirvsical problem encountered by an actual passenger
with disabilitics, The Agency, therefore, erred in law and

tire ses conclusions définitives, mais cefa n’a pas nflwé
sur le processus décisionnel do1'Office puisque, seloh ke
paragraphe 161} de la L'TC, Ia quorum g5t constitné de
dewnx membres.

dérig] iti

[#] La décision o* &2)-AT-K-2003 [Demande
Drésensée par le Conseil des Canadiens avec déficiences
au sufel du nivean d ‘wccessibiitd des voitires de chemin
de fer de passagers Renalssance de Vid Rail Canada
Inc.—Corsigrations finaler de la décision n°
175-AT-R-2003] (la décision définitive) a &6 rendne e
29 octobre 2003, Dans cette décision, ['Office o deé des
conglusions définitives concernant ses conelusions
préliminaires relativenssnt aux obstacles abusifs, En
réponse i une des quoestions préliminaires dans le cadre
de cetto décision, F'Office a concin que In réponss do
VIA Al'ordonnance de justitication avait é4 ihaddquats,

[10] Aprés pvoir sxaminé les obstacles abusife précis,
I'Office a enjoint & VIA de preadre des mesnres
corfectrices en  srepremant Iz comception ef em
reconstiuisant certains élémenis des voitures Renaissance
qui étalent en servics, L'Office a exigé que VIA
soumette, dans les 60 jours do la date de la décision
définitive, son plan do mine en euvre dos modificaiiona
exigées par la décinion définitive,

[11] Aprés Ia publication de Ia déeision définitive,
V1A a prégentd utie requiiis en sursiz d*exéoution tant Jo
ia décision préliminaire que de la décision définitive en
attendamt que I Cour statue aur Inzequéte en auteriaation
d'appel, La sursis d*exécution a &4 accordé par wne
ordonnauce datée do 19 décembre 2002 et e é1é
repouvelé le 10 fuin 2004,

[12] L'awtorisation d'en appeler & In Cour d'appel
fédérale a € accardde par ime ordonnance daide dy 10
mars 2004 pour 1es meyens suivants:

8) L'Office a commis des emewrs de droit et de
compétence en entrepronant Pexamen d’un probléme de
conception allégué dans le train ou Ia rame compranant
des veitures Renaissance, plutht que d*examiner vn
prekléme phyeigue qusurait ronconins un passags: péel
ayant une déficience. L'Office a donc commis une errear
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exreeded its juriedicton in adjudicaring & complaint
underx ecction 172 of the Canade Transportarion Aef on
hypothetical facts upon which there could be 0o finding
of any “obatmche”.

(6) Even if the Agency could have found, in the
circamstances of this caze, that one or mora features of
the Renaissance cars constituted an obstacle © the
muobility of porscos with disehilities, it erred in law in
ﬁndin.gmchnbatnclcstobe"undue".ThnAg&nn}'faihd
t0 epply the comect legal test in its determinaiion of
“unduenssa’.

(x) The Ageacy's order is patently nnneagonsble becguse
it 13 not rationally commected to eny finding of nndne
obsacle cpen on the facts of this case.

{d) The Ageucy emed in Iaw and exceedod its
Juriediction by failing to afford VIA Rail its righta of
natal justics and procedural feirness,

YiA's Argumenty

[13] VIA's subnissions consisted of four argements.
Fimt, it argued that the Agency’s jurisdiction pursaant to
section 172 to consider the existence of obstacles is
desived from actual incidents imvolving disabled
passengers. If no much incidemt or complaint hes
ovourmed, VIA maintaine that the A gency’s only recourse
iz to pasa regulationt under section 170, These
regulations must be approved by the Governor in
Council Here, there was no complaine nor incident and
the Agency did not pess regulations, Therefore, VIA
miintging that the Agency was without jutisdiction ta
make such an order.

[14] Second, VIA submits that the Agency failed in ita
determination of whether an undie obatacle extsts in the
nerwork as a whole, Such an analysis requires &
balancing exercise, to be done while taking ints account
the criterin from section 5 of the CTA, which VIA
mmintains the Agency failed to undertake,

de droit et & outrepagsd sq compétende en $¢ pronoacant
gur une plainte &n varm de Varticle 172 de la Loi sur fes
ranspores gy Conada d'apris des faits hypothédtiques sur
[esquals on be povrrait conclure A edatence e quekqee
wobataclen,

b) M&me si I'Office avail po concivre, dems les
circotstances de 1'espdes, que 1'une ou plusieurs des
carachéristiques des voitures Renaissance constitiaient
dos obstacles aux possibilitds de diplasement des
persormes ayant wne déficience, il a commis une etreur
dedroit en conclwant quoe ces obsincleas &ratent aabusifiy.
L'Office n'a pes appliqué le bon critére juridique pour
décider du woaractére abusify,

¢) L'ordomisnce de 1'Qffice est manlfestement
déraisonnable parce quelle n"a pas de lion raticnoel avec
une conclusion quast A un obetacle abusif powvant &tre
fondde s les fadita de I'capioe,

d) L'Office a commis une ameur de droit et a outrepassd
Be compéience en miant 4 VIA Rail ses dmoits
réfativement 3 la justice ootwelle et A 1'dquité
procédurale.

&g srpumenis de V1A

[13] TLes observations de VIA comprenaient quatre
arguments. Premidrement, elle a fait veloir que ka
eompitonce de §"Office, en vertu de [article 172, ponr
examviner 1'existence d'obsiecles découle dincidenty
sfels impliquant des possapers ayant wie déficicnce.
Selon V1A, enl'abgence d’incident ou de plainte, ke seul
recouts de 1'Office cst de preadre dea réglements wo
verm de D'article 170. Cea thglements doivent &tro
approwvés par le gouvernenr «n conseil. Bn 1'espéce, il
n'y a en micon plainte ni incident et 1"Office o'a pris
aucun rdglement. Par conséquent, VIA meintiens que
FOffice n'avait pas compéience pour rendre vne telle
ordonance.

{14] Denxitmement, VIA soutient que 'Office n'a pas
tranche [ geestion de savoir §'il existait un obatacle
abunifdmns I* ensemble du résean. Unetelle analyse exige
quiisti exercice de pondération eoit effectud en tenant
compte dea crittros de l'article 5 de la LTC, ce que,
seion VI4, 1'Office u'a pas fait.
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[15] V1A says thet o wrong resait by the Agency, that
the Ranaizsance c¢art had undoe obatacles wwas
wnaveidable, due to the Agency having asked itself the
wiong question The cotrect conclusion would have
addressed whether there are wndue obstacles in the
network as & whols,

[16f Third, VIA argued that the remedy ordered by the
Agency was not mtionaTly comnected 20 the undue
obstacles found. Rather, VIA found the Agency's arder
to be disproportionate and excessive since it bore oo
reletionship to the minor impediments to the mobility of
persons in wheelchaim, The Agency ordered comective
measuees, regardless of the cost, disregarding the need
for a nerwork that is econcnical, ¢fflcient, adequate,
viahle and availsble to serve the needs of all travellers.

{17] Fourth, V14 submits that its procedusal Fairness
rights were denied when the Agency refused to grant an
oral hearing. Accordingly, VIA argucd thatthe Agency’s
order should be quashed and the matter remitted back to
it.

Legislati
[13] There areseveral provisions ofthe CTA thet oost
be =&t put

5. 1t is hereby declared that o safe, coonomie, officient and
sdequate network of viable and effective ansporiation
serviced accessible to pervons with dissbilities and that makes
the best use of all available modes of wanspartation at the
loweat totel cont is casentinl 1o serve the ransportation needs
of shippers snd travellors, Encluding persons with dieabilities,
and 10 mainlain the sconomic well-being end growth of
Canadaandits regions and that thoss objoctives ane most lkely
to be achieved when all carriers are able to compete, buth
within and amang the virious modes of ransportatiog, under
conditions ensuting that, baving due regard to nations! policy,
to the advantages of harmonjzed federsl smd provincial
regulatory mpproaches and ke logal and constitutionsl
tequiremends,

(c) the national iransportation systent meets the highest
preciicable aafety atandands,

{15] V1A affirme qu’il &eit indvitable que I'Ciffice en
arcive & un mavvais sfsultat, selon lequel lea voitures
Renaissance avaient dos obatacies abusifs, parce qa'il
a’était posd la mawvaise question. La honne conclusion
aurait 1épondu A la question de sgvair 8'il ¥ avait des
obsiacles abusifs dans I'ensemble du résesu.

[16] Troisiémement, VLA & fait valioir qne las mesures
correctrices ordonnées par 1I'0ffice n'avaient pas de lan
rationnel avee les obstacles abusifs constatés, Selon VIA,
I'ordonnence da I'Office ait plutdt dlaproportionnéa et
excessive puisquelle étzft gans mpport eve les entraves
minevres anx possibilités de déplacement des personnss
en fanteuil mulant L*Office a ordomné des mesures
carrectrices, sans égard au coft, en 16 tanant pas compte
da |a nécessitd pour un résean d'8tre rentable, afficans,
bien adapté, viable ot accessible afin de répondre anx
besnins de tous les voyageurs.

[L7] Quatriémement, VIA soutieqt que 1'"Offics ui a
nié ses droits relatify 4 1'équits procédueale lorsqu'il &
refieé de tenir yne zudience. Par conséquent, VEA a fit
valoir que I'ordonnance de 1'Office deveait &tre anmalés
el que affhire devrait lul &tre renvoyée,

La Iéis]ation
[138] Il comvient de ciler plusieurs dispositions de la
LTC:

& 1l esd déclard que, d™uns part, 1a mise en place d'wn
tésean sir, rentable £t bict adaplé de scrvices de franspord
viebles ot efficuces, sccessibles aux prrsonnes wyant une
dificlence, uiilisant au mieux et nux moindres fals glohayx
tous les modes de trenspont existonts, cat cssentlello & o
eatisfietion des besolng des expéditenrs et des voyagaars—y
comprls des personnes ayant nna déficienco——en matitro de

comme i |a praspérité et In croisganco économigue
du Canada &t de ses régions, o, d"aute part, quo ces objectify
sontplus snsceptibles dogeréaliserensitvation decancurrence
de tous les transporteurs, & 1'intérieur des divers modes de
transport ou entra eux, A candition que, sompto dément tenn do
Ia palidque nationale, des aventages lids & I"hannonisation de
la véglementation fédé&male et provinciale et dn contrac
Juridique et constitutianac!:

a) le rdseau natona) des tmnspoTs soit conforme anx

nocmes de séoumité fez plus &evéos possible dens Lo

pratique;
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(4) competition end merket foroes are, whenever possible,
the prime agents in providing visble and effecive
trangportation KTViees,

(¢} esonomic regulstiom of camiers md modss of
transpiriztion ceows only in respect of thise servicss and
regions where regulostion in necessary to sere the
ransportation nesds of shippers snd revellers and that sach
regulation will not unfairty fimit the ability of amry camrier or
mods of transporisiion 1 compete frecly with any other
carrier or mode of ransportation,

{d) wansportation 15 recognizad ns & key to regional
economic devetopment and that commercial visbility of
transportation links s balanced with regional economic
developiment objectives go that the potential economic
strengthe of each region may be reafized,

(=) ¢ach camier or mode of transporaicn, an far as i
practicahle, bears & fir proportion of the real ot of the
resnuroes, facilities and services providad to that carrier or
mode of trensportation at public expense,

{f} each carrier o moda of oansportation, 22 far as is
procticable, receives fuir and ressonable compensation for
tho resources, faciiitics and services that it is required to
providz as an impoced poblic duty,

(g} cach carrier or mode of transportation, By fir ax is
practicablls, camiea maffic to or from any point in Canads
under Eres, rates and vomdrtions that do not constingte

{i) en unfair disedvantage in respect of ary such taffic
bevond the disadvemtage inhevent in the Incation or
volume of the waffic, the scale of opstation connectsd
with the traffic or the type of traffic or service mvolved,

{li) an undue obstacie to the mobility of persons,
including persons with disabilities,

(ii7) e undue cbstecle io the interchange of cormmoditios
hetween points in Canads, or

¢iv) an unreasonable discouragement to the development
of primary or seccaidary industries, to sxport trade in or
from any regicn of Canada or to the movement of
commodities through Canadian perts, and

{h each mode of kansporistion ig economically viahis,

end this Act is emacted in accordance with and for the
atigipment of those abjectivas fo the extent thet tiey fall within

) Ia concuctence o los forces du marché gojent, cheaque
foisque 1a chose cst possible, les principaux facteurs en jea
dena s pregietion de services de tmneport viebles of
¢ficaces;

c} la éiglememitation fconamique dey transportews o des
oupdes de tminsport se Limibe pux services of mux régions &
Pprepes desquels elies’impose dana i iniéré des expéditerr
£t dos voyageurs, sems podr aotant restreindre shusivement
ki lire concwmence entre treneportenrs e1 entre modes de

wranspart;

d} les trangports soient reconous comme un factear
primondial du développemest éconemique régional <t que
soit maintenu un équililre entre los objectif de rentabilive
des Haisons de transpont ot cenx do développement
£conomique régional en vue de ln séalisaton du potentiel
£oonomique de chaque région;,

¢} chaque transpartenr ou mode de transport supporte, daed
e mesure do passible, wne juste part du codt riel des
Teseourees, installations et servicea mis A sa digposition sur
les Fonds publics;

J) chague trangorteur ou made de tranaport soit, dana 1a
masure dn possible, indemnish, de facon juste o=t
maisonnable, dncolt des nssources, histallatoos & services
qu’il est ity de m=tiye 2 Ta disposition du public;

E}Jea liaisons assurdes &0 provenspee ou A degtination d'un
poimt du Cenede per cheque mansportsar ou mode de
transpon s"effectuent, dans la mesurs du possible, & des
prix &t aelon des modalités qui ne conslituent pas;
(i) un ddsavantage injuse pour Tes momres Haisons de o2
genre, mis & part !¢ désavantage inhéent mux lienx
desservis, & I'importence do trafic, 4 'ampleur des
autivibds connexes ou & la ashure du bafic ou du service
£n cause,

(if) un ckatacks abmsif 4 fa circulation des pemsonoes, y
compris lea personmes aysat nne déficienca,

(ji{) un obstacle abusif 3 Méchenge des marchandises 4
I'intérieur du Canada,

(iv} un ampéchement excessif au développement des
secteyrs primaice ou secondaire, aux expotiations de
Capada ou de ses régions, cu au mouvement des
marchandises par les ports canadiens;

#) les modes de gansport desrreurent rentabies.

1 est em ouime déeland que [a présente lof vise [z réalisation ds
ceux de ces objectife qui portent sur les questions relevant de
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the purview of suhject-mattera under tha legistative pathority
of Perlismeat celating to transportation.

18. (1) The Agency may in any order dirset that the order
of & portion or provision of it shell come into force

{a) at A future Hime,

() on the happening of any contingescy, event or
candition specified it the order, or

{z} an the performanca, ta tha setisfaction of the Agency ot
a person. named by i, of any teons that the Agency mey
impose an & interested party,

and tha Agency may direct that the whole or any portlon of the
wrder shall hewve force for a limlted time or until the happening
of a specilled event.

(2} The Agency may, instead of rnaking an order finalin the
first mstance, make en interim order and reserve further
directions efther for an sdicumed hearing of tha matter or For
fucther applicarfon.

29, {1} The Agency shall ke its deciglon m any
proceedings before it49 expeditiously as possible, but no later
than ore hundred and twenty deys after the orginating
documents are received, urnlese the parties agree to an
extengion ar this Actor 2 regulerion made under subsectian {2)
provides otherwise.

{2} The Governor In Councll mey, by regulntion, prescribe
periods of legsthan onshyndred and twenty days within which
the Agency shall make ita decision in respect of such clisses of
proceedings as are specified in the tegulation,

-

31, The finding or determinetion of the Agency ca 4
question of fact within its jurisdiction i binding and
conclusive.

36. (1) Every reguiation miada by the Agency under this Act
must be magde with the appraval of the Govemnor in Covncil.

(2) The Agency shall give the Minister notice of every
regulation proposed to be made by the Ageney wmder this Act.

e

41. (1} An appeal Ties from the Agency to the Feders] Court
of Appeal on & question of law or o question of jurisdiction on

la compélence légisfative du Parlement en matitre do
tmnsporis.

[.]

18, {1) L'ffios peat, dang ses preétés, prévair une date
déterminde pout leur entrde en vigueur totale m partlolle ou
subordonner eelle-ci & la survenance dun événeamett, 4 In
réalization d'unc condition ou 4 la bonme exécution, oppréciée
par lui-mfmc ou son délégus, dobligslions qu'il awea
imposées & 1'intéressd; 1 pent en culre v prévoir une date
détetminée pour lear cessetion deffet totale ov particlle ou
subordonner celle-oi & la survenance d’un événement.

(2) L'Offico peut prendim un wrété provisoice ot seréservor
Te droit de compl&ter se décision Lors d "une sodlence ulirisurs
ou d"une nouvelle demande,

29, (1) Savf indication contraire de Ta présents lof ou d*um
réglement priz en vertu do paregraphe (2} ou secord entr T
purtiea murune prolongetlon du délai, {"Office rend sa décision
sur touts affmivedont il est saisi avee toute la dilipenen possible
dans les cent vingt jourz suivent la réception do Pacte
imroductif d'instance.

(2) Le gouvemsur en congedl penl, par réglement, impaser
& 1"O0ffice un d£lai inféricur & cent vingt jours pour rendre une
déision 4 I'égard des catégonies ' affnires qu’ll indique,

L.

31. La décision de I'Office surune question da fuit relevant
de ea compétence et définitive,

[--]

36. (1} Toul rdgiement pris par i*Office en verte do o
présents loi est subordonné 3 "agrément du gouvemneur en
sangeil,

{2) L*Office fair parvesdt ool raindstre un avis relgtivement
4 1out réglement qu'il entend prendee en verta de lo présente
Ioi.

L.}

AL (1) Tout acte-—ddeision, arété, régle curdglement—de
POHfice cot suseephible d 'appel devant lnCour d*appel fédévale
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{eave ic appeal being obteined Brom that Court an application
mede within one month after the date of the decision, order,

rile or regnlation being appealed from, or within any forther
time that a judge of that Court wnder spocial cinumsarces

allows, and cn notice to the parties and the Agency, and on
hearing those of then that appeer and desire to be heard.

{2} No appeal, efter leave:o appeal haz been ohtained imder
subsection {1), Yiea unless it ia entered in the Federal Caurt of
Appeal within sixty days after the ordet granbing leave to
appenl s madk,

{3) An appeal shall be heard as quickly as is practicabia
and, on the hearing of the appeal, the Court may drew ey
infieretizte that are not inconsistent with the facta expressly
fonmd Yy the Agency and thal ae pecesaary for determining the
questica of law or Juriadiction, a2 the case may be.

(4] The Agency is enthled to be heard by counsel or
atherwise on the argnment of an appeal.

170, (1) The Agency may meke regulations foc the purpose
of eliminating undue obetacles in the tnusportation network
under the legislative authority of Parliament to thamability of
persois with disebilities, including regulstions respacting

(¢} the design, construction or modification of, end the
posting of signa oa, in or arcund, mems of wansporation
and relted ficilities and premicas, including equipmant
usead in ther:

{£) the treining of petsonnel employed at ar in thoss
facilities or premises or by camiers;
() tarifs, mtes, farcs, cherges end termna and conditfons of

mnaseapplmhlemrmpmtnfﬂmmupmmuf
persons with disabilities or incidental services; and

§4) the comrmicetion of information to persons with
(2) Regulations mede under mibsaction (1) incorporating

stendards or enachnonis by refirence may inoorporats them 4
amended from time to Hme.,

{3) The Agency may, with the apnrowal of the Covernar in
Council, meke arders exempting epecifisd persons, means of
transportaton, services of related facilities and premises from
the mpplication of regmlations made under subsection (1),

;r me question dedrait ot de covgdtencs, avec|*autorisation
de le cour sur demnande présentée da [emois waivant la date
de Pacte ou dang | dlsi supérieur accordé par un juge de 1a
pour e dew circonFiances aprés notification eux
partics ot & 1'Office ot sudifion de ooux d'etre sux qul
comnparwiseent et déslrent Stre entendus.

(2) Une foiz 'eutorisation ohtezue en spplcaticn du
paragrephe (1), i"appel n’est admissible que 8"l eat Mterje
dans les soixanie jours swivant le pronancé de 1'ordannance
I"sutorisant.

(3 L'"appel est mend anssi repidernent que possible; 1a cour
peut " entendre en frisamt toutes inférences non incompétiiles
avec les faits formellement dablis par 1'Offlcs of wécrssaines
potr décider de la question de drolt ou de compétence, selon
la can,

(4) L*Office pent plaider sa cavss i Fappel par procurer
o1 putrement.

£l

110 (1) L°Ddifice peut prendre des rhgimments afin
d'diminer tous obstacles abusifs, dans 1e résean de ransport
assujeti & (8 compétence ligisletive du Parlement, sox
posgibilibés dedéplacement des personncs ayans une Séficience
et peut notamment, & pette occasion, régim

a} 1a comeeption et la conatruction des moyens de trensport
aingi que des installations ot locanx conmexes—y compris
les commodités et 1"&quipament qui 6"y trowvent —.
modification cn 12 wignelisation dann couxeci au lenrs
cavirons,

) 13 formation du personnel dea tranaporitars ou de celui
employé dans ces installations et locaux;

) tmete cnesere concemnant les tanifs, tyx, prix, Gmiy ot
autres conditions de tratieport applicables au transport o
sux services connexed offerts eox persoimes symnt une
dEfinience;

) a communication 4 information 5 ces pesonnes.

G}i]nﬂﬂmmﬁimhréglﬂnmtqmmmpwepar
rmived des normes ou des disposidons, quielles cont
meorpories aved leurs modificstions successives.

(1) L'Office ped, par amété prds avee Pagrément du
Rouvernear en conseil, soustraire 4 1"application de gatrines
dispositions des réglements lez perannnes, les moyeny de
trenzpan, ks installations oa locmix conmexes on les services
qui ¥ sont désignds.
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172, (1) The Ageney may, on applicetion, inquire into a
raatter in relation to which e regulation could be made wnder
subsection 1 70{1), regardless of whether such a regulation has
been mnde, in ovder éo determine wheiher there is an undue
obstacle to the mobility of perzonx with dirabilides.

(2} Where the Agency s satisiied that regulatione mads
under subsection 1706(1) that are applicable in relation to a
matier have been eomplied with or have not been contrveed,
the Agency sball determine that thers is no npdne ohatacle to
the: mobility of persons with disabilities,

(3) On determining that there is sn undue cbstacls o the
mability of persons with disebilitied, the Agency may require
the taking of appropriste corrective measures or direct that
compensation be paid for any epense incurred by B person
with a disability arising cut of the undus ohalecle, or both,

ANALYEIS

Jurlsdic
[19] VLA arguedthatthe Agencylacked jurisdiction to
invquire under section 172 of the CTA unless an epival
incident oocntred wherein m  disabled  individual
encountered an undue cbstacle to his or her mobility.
Accardingly, ifao incident has occumed, VIA maintalos
that the Agency had tio juriediction to look into a matter,

[20] Rether, VIA argued that the Agency's ocly
jurisdiction to ect in this matier was to determine
potential undue obstacles pursnant {o section 170, which
permits the Agency o make regulations to elminate
witdue obstacles in the natwork.

{211 The parties agreed thet there had been no
previous case in which the Agency bad pupornied to act
under section 172 whete no incident bad ccenrmed,

[22] When the Court is reviewing decisions of
administrative fribunals, the pragmatic and functional
approach mmst be appiied. (Sea Dr. J v. College of
Piysicians and Surgeons of Brivisk Columbic, [2003] 1

[..

172, (1) Méme en "absence de disposition réplementaiee
applicable, I'Cffice peut, sur demande, enguéter sur touts
qusstion refative & I'un des domalnes visds an prragraphe
1731} pour déteminer 5"l existe un obstacle sbusif aux
possibilitta de déplacement des peraoones oyasd umo
dficienco.

(2) L*Office rend une décisfon négative & I"issun de zon
enqudie B'Hl st convaineu de Tn conformité du service da
fransporteur aux dispogitions réalementaircs opplicables en
1'oerurence.

(3} En ces de décision positive, 1"Office peut exiger ia prise
de mesures corcectives indiquées ou lo veysemont d'une
indemnité destinée & couwric les fials supportés par wne
persoane ayant une déficience en raison del*obstacle &n cause,
o leg dewx.

ANALYSE

La compdtence

(191 VIA a fait valoir que 1'Office n'avalt pas
compétence pour enquéter en veris de anicle 172 de
LTC, sauf en cas d'incident réel dans lequsl ung
personne eynkit une défcience repconttait on obsiacle
abusifii ses posstbilités de déplacemont. Par conséquent,
sans incident, VIA maintient que 1'Office n'avait pas
compétencs peur examinar ine affaire,

[20] A lien de cela, VIA a fait valoir qoe In sevie
compétence deo 1'Office pour agir dans le cadre de la
présenin affuire était do dépager los obstaoles abusifs
potentisls em wertu de l'article 170, lequel pertrot &
I'Office de prendrs des réglements pour éliminer les
obstacles ahusifs dame 3 résean.

[21] Lespartics ont convenn qu'il 0’y avait cu ancone
affeire amtérieure dans laguelle I"Offics &iait consé agir
en verty do l'article 172 alora qutavcun incident n’&mit
Survenu,

eslio ce: Ia da 1

[22] Lomque la Cour exmmine des décisicns de
tribupamx admindstratifs, il fant appliquer la méthods
pragmatique ot fonctionnslle. (Voir 1'arcét Pr O ¢
Collsge of Physiciens and Swrgeons of Brivsk
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S.CR. 226, at paragraph 25). The factors to be
considered in this oppwoach are the (1) presence or
ahsenca of a privative clanse or statutory right of appeal;
{2) empertiss of the tribunal; (1) purpose of the
leginlation and the provision; end (4) oahme of the

queshion.

[23] First, section 41 of the CTA cootains a statutory
right of appeal with lorvs from a docision of the Agency,
wiiich suggeets a less deferential standard of review. In
fact, thin Comt, in commenting on the atemtory right of
appesl in the CTA on questions of law or jurisdiction,
haz decided that once leave in grenced, the Agshey
shonld beallocated a lower level of defarence (Canadian
Parific Raifway Co, v. Conada {Transportation Agency),
[2003] 4 F.C. 538 (C.A)), at paragyaph 17 (Canadian

Pacific Ratiway)).

[24] The second factor, relative oxportise, is a
cotnparison of the conrt’s expertigs to that of the
adminisirative tritvnal’s and calls for greater deference
when the tribunal hes more expertiae in the particulsr
subject-naatter than the cot {Dr. {0, at paragraph 28).
Here, the Agency had to determing irs jurisdiction to deal
with this problem through the interpeetation of asctions
170 and 172 of the CTA. Asg this Count determined in
Canadian Pacific Railwqy, questoms of satutory
infeepretation are within the expertise of the coutts, 50
lhuahucallsforaluuda&rmnalatmdardufmzw
(Caradian Pacific Ratfway, paragraph 18).

[25] Tha third factor is the purpese of the legislation
and the provision at issue. The Agency implements the
regulatory provisicns of the CTA, which provide for
more deference to the Agency. However, the provisions
af issue are coneaimed in Part V of the CTA and have &
luman rights aspeot t them (Agency's preliminary
decision, at page 15), Therefore, a lower level of
deference is required (Camadian Pacific Raifway,
paragraph 19).

[26] Fipally, the nature of the guestion nust be
defermined. Questions of setetory inerpretation are
legal and therefare militats in favour of teas deference
(Dr. O, at paragraph 34).

Columbia, [20037 1 R.C 5. 226, su paragraphe 25). Lea
factewts & prendre en compie dans le cadne de coma
méthode soat 1) Ia préeence ou 'absence dans la loi
d'une clauge privative ou dwa drodt dappel; 2)
Pexpertise du tribunal; 3) 'objet do la loi ot do la
disposition; 4) I nature de la qouestion.

[23] Premisrement, 'article 41 de 1a LTC contient un
droit d'sppel avec auntorisation A 'emcontre d'upe
décision de 1"Office, ¢¢ qui impligne une porme de
conrdle accordsnt moins de déférence. En fait, en
commentan: Iz droit d'appel dans la LTC sur dea
Guestons de drait ou de compétence, b Cour a décidé
qutune fois que I'autorisation dtait sccondés, on devait
démonstrer un degré de déféronce moindre 4 1'égard da
I"Office (Cle de chemin da fer Canadien Pacifique c.
Canada (Office des transports), [2003] 4 CF. 558

(C.A.), au paragraphe 17 (Camadien Pacifigue)).

[24] Ledeuxidme facteur, 'expertiae relative, est uno
comparaisen entre 1'expertine de la conr e celle de
tribunal admimistratif et demsnds e plus grouds
déférence lorsque le tribimal 8 plug d'expertise que la
cour dang umoe patidrs particnlidgre (Dr O, en parsgraphs
28). En I'espéce, ['Offize devail rancher i question de
2 compéiznce pour aborder oo probléne e intarprstant
Ies articles 170 ot 172 de la LTC. Comme I Cour I'a
téeidé dang I'arrét Camadien Pacifigue, les quastions
d'interprétation de la loi velévent de 1"sxpertise des
cours, de sorte que cela demande dgalement une norme
de contriile sccordant moins de déférence (Canadien

Facifique, an paragraphe 18).

[25] Le iroisiéme factenr et "ohjst do Ia loi et do 1
dispositivn en cause. L'Offico met en curvre les
dispositits  réglementnires de Sa LTC, lesquelles
prévoient plus d2 déféromcs 4 ¢on égard. Tontefois, les
dispositions en cause sa rouvent dans le partie Vde la
LTC &t comportent un aspect relatif aux droits de in
personne (dévision préliminaire de I'Difice, & la page
15}, Par connécuent, celandesasite vndegrd do déférance
moindre (Canadien Pacifique, au paragraphe 19).

{26] Enfin, il faut détarminer 1z nature de la question.
Les questions d°interprétarion da1alof sont des goestions
de droit et dorment dong Jisy & moins de déférence (Dr
©, au paragraphe 34).
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[27] Taken together, the factors point to a correctiess
standard on the jarirdictioral qoestion.

Igterpretation of CTA
[23] Inmyview, section 172 of the CTA should not be
interpreted as maggesied by V1A,

[29] Subsection 172(1) gives the Agency the abilityio
inquire, upon application, inte a matier in wlation to
which a repulation conld be made pursoant to subaection
170{1), Subsection 170{1) allows the Agency to make
reguletions in oeder 1o eliminate undye obstacles from
the transportation metwork, inchiding regulations
respecting the degign, construction ormodification of the
meanx of ianaporiation,

f30) Thus, the Agency, pursuant to subsgection 172(1),
can ingquire infe matters relating 1o design, conziraction
ot medifieation of the meens of tansportetion, which i
exactly what the Agency underiook to do in the present
case. Therefore, I bslieve the Agency did not excesd its
Jurisdiction in undentaking the inquiry,

[31] VTA furiher argued that allowing the Ageany to
gt pumseamt to section 72, where no incident had
ocewred, permitted it to interfore with the planning and
operation of the railway, VIA submitted that its beard of
directors must be fres to act withont conguliing the
Agency in matiers relating 1o the purchase and design of
rail equipment, To allow this, VIA argeed, waonld be to
allow the Agency to “intrade into the boardroom of the
conmpamy”.

[32] WhileTdnnotbelieve that the Agency exceeded
it jurisdiction in this case for che reasony given, 1 do
note, with concern, the danger suggesied by counsel for
VIA. The fect that the CCD, upan leaming that VLA was
congidering the purchase of the Renniszance cars, and
prior to even having had the opportunity to ingpect the
cary themselves, sought an order directing VIA nof to
enter into any agreement or to teke Bny steps to purchase
the Renaisgancs cars, doea maggest an interfarence with
¥IA's degision making, Whils I am wunable to find that

{27] Pris envemble, les factears indiquent que c’est la
norme de la déoigion eomrecte qui 5'impose concernant la
question de commétence.

L i Ial’
[28] A monavis, Iarticle 172 de laLTC ne devrait pas
&re interprété de Ja fagon proprete par VIA,

[297 Lepamgrapho 172(1) donne & 1'0Offics ["babilité
4 enquéter, sur demande, concemant woe queation powr
laguells un réplement ponerait dtre pris en verm du
paragraphe 170{1). Ce putagraphe permet & I'Office de
pretdre des réglements dang le bui de supprimer lez
obatacles abusifs du réscau de tansport, ¥ compris deg
téglemets concermant 1a conception, la construction ou
la modifieation des moyens de transpost,

[30] Ainsi, POffice, en veriu du paragraphe 172(1),
peot enguéter sar des questions li€es & 1a conception, &1a
construction ou & la modification des moyens de
transpart, oo qui congtitue exactemsit ce que 1"0Office a
entrepris de faire en I’ospdes. Par conséquent, jo orols
qus [Office n'a pas ouirepassé sa compblence o
entreprenant I"enquéte,

i31] VIA 2 ajowd que le fait de permettre A 1'Office
d'sgir sn vertu de Particle 172, alors qu'aucun incident
n'éimit survenu, lui permettait do 2'ingdrer dams la
planification et I*sxploitation du chemin de fer. VIA 2
soutenu que son congeil d'administration devait aveiria
liberté d'zgir sans consulier I'Office dans des questions
lifes & I"achat ot & la conception dn matdtiel do chemin
de fer. Salon V1A, le fait do permottre cala équivalait 4
permeitre & 1'Office de [TRADUCTION] ofaire intrusion
dans la salle du conseil de Ja sociétés,

[32] Bien qus jo ne oroie pas que I'Office ait
outrepagsé 33 compétence en 'espéee pour les motifs
mentionnss, jo sovligns, avee inguidmade, lo dangor
invogqué par les avecats de VLA, Le falt qus ls OCD,
aptds gvoir appris que VIA considérait 'achat des
vaitures Renaissance et avant d'avoir eu la possibilité
d'inspecter Ini-méme les voitures, a sollicitt une
ordonbence eénjoignant & VIA ds ne pas conclue
d’entente ou de ne prendrs aucune mesure pour acheter
lea voitures Renaissance donne 4 penser qu’il ya sunne
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the Agency lacked the juriadiction to consider the CCD's
application here, it doce seem 10 me that the namire of the
CCD's application remilted in the Agency Focussing
virtually exclusively on the potential obutaclez (o the
mobility in the cara the OCD believed stifl had w be
purchased. This in tom resulted in the Agency failing to
focna on the chatasles in the V1A network as a whole, as
will be seen later. This hes besn indeed unforumste
because it led 10 the Agency’s failure to fiocns on ways in
which the Renajseance cars could be incarporated into
VIA's network o the undusness of the obstacles could
be avizided,

[23] Tt may well be thet the Agency should have
declined 1o commence an investigation besed on the
information which it had received from the CCD—that
is—that VIA had aot actually purchaged the cam.
Arguably the commencement of the inveatipation was
premature. If the cam had not yet been purchased then
they could not create an obstacle. Subsection 172(1)
provides that the Agency may start an inquiry in order o
determine whether “thers is an undus obstacle 1o the
mobility of persons with disabilities™ There could hardly
be said to be am obstacle i the cars had not vet been
purchased, However, the fact was that VIA had alveady
purchaned the cars so the objection to prematurity woold
have been academic.

[34] It is also worth noting that section 29 of tho CTA
envisions expeditions hearings with decisions being
delivered within 120 daya afier commencement of the
CCD's application whick was filed on December 4,
2000. The preliminary decivion was rendered on March
27, 2003, more than two years and 80 interim decisions
and mlings later. This petbaps illustrates thet the
legigtature did not intend that jssues of the presemt
magnitvde be pursued under section 172, Nevertheless
the atatute must be intarpreted necording to its cuwrrent
provigions. Accordingly, the Apency's determination of
its jarisdiction was correct,

ingetence dans l¢ provessus de décision de V1A, Bien
que je ne sois pas er mesure da conclum que 1'Office
n'avait pas 1a compétence pour examiner la demende du
CCD en Pesplee, il me semble que 1a nature de k8
demande du CCD 1 fait en sorte qua 1'Office mette
preaque exchiivemenmt Uaccent sur les obatacles
poteniicls aux possikilités de déplacement dans les
voitures que le CCD croyait devoir epcore Stne achetdes,
Cela a cnmnits fait en sone que 1"Office ne metio pas
"accent sur les obstacles dans 1"onscmble du résem da
VIA, comme nous la veirons ples doin. Ce ful vraiment
malheareux parcs que cela & conduit I'Ciifice & ne pas
mettre 1'accent mr les meyens par lesquels lea voltores
Rennissance pouvaient #re incorporées dens le résean de
VIA, pour ginsj permettre d"éviter que Les obstacles aient
un caractire sbusif,

{33] I sc peat fort bicn que 1"Office ait 30 refoser
d'enmeprendre wne enquéte en sc fondant aur des
renscignements qu'il avait regue du OCD, A sevoir que
VIA n'evait pas eacore acheté Jes voitures, Om peut
soutenir quel enquéte evail débuté prémetrément. Silea
voimres n'avaient pas encore &é acheides, elies ne
pouvaient donc pas créer un obstacle. Le paragraphe
172(1) préwoit que 1"Office peut débuter une enquéte
pour déterminer «s'il sxise un obstacie abukif mx
posaibilités de déplacemeny des personnes ayant une
déficiences. Onpouvait difficilement direqu'il sagizsait
d'un obatacle s ley voitures n’avaitut pas encors été
achetées. Toutefois, VLA avait ciffectivement déja acheté
lea voiturea, de sonte que I'objection relative 4 la
prémaniritd aurait été académigue,

(34] [l comvient &galement de souligner que 1'article
2% de la LTC envisage des sudiences expéditives
comprenant a délivremce des décisions dana les 120
jours du début de [instance. La présente audience a
déhuté aves Ia demande du CCD, laquelle a été déposda
le 4 décembre 2000. La décision préliminsire a ét6
rendue le 27 mars 2003, plos de deux ans pinsi que 80
décisions ot réglements proviscires plus tard. Cefa
illustre peut-8tre le fait qu'il n*£mit pas dana "intention
de In lgislature que dea litiges de cette ampleur soient
ponragivia dans le cadre de D'article 172, La doi doit
néanmoins  fire  intorprétée  conformément A ses
dispositions actuelles. Par conséquent, la décision de
I"Oifice quant 4 sa compétence était corrocte,
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[35] As an additional jurisdictional arpument, VIA
maintained that in: iis identification ofpotential obsiacles,
the Agercy treated the Rail Code (February 1998, Code
of Pracrice, Passenger Rail Car Accessibility and Terms
and Conditions of Carvicee by Rail of Persons with
Disabilities), which provides volumtary poals and
objectivea of the induostry, a5 mandatory, and enforced it
aguinst VLA, This was said 1o be beyond the Agency's
jurisdiction. I do not accapt that argnanent simce it my
view, the Rail Code was not treated as mandatory by the
Ageucy. The Agency indicates at various places that the
Rail Code is “voluntary aud net legally binding™
(Agency's prehimtinary deciziom, at pags 20) and
therefore does not rely exelusively on it when meking its
undue obstacle findings (Agency’s preliminary decisicn,
at pags 20}, The Agency does, however, find that the
dtendards in the Rail Code serve as a “usefil refarence

point” (Agency's preliminary decision, at page 22).

The ypduenzss aualveis

361 It was incumbent on the Agency to balance the
variona interests roferted to in section 5 when
uwndertaking its undueness analyais, before caquiring
expenditnes of money to reconstruct or reconfigure the
Renmaissance cara, The jssue of “undueness” was
discussed in FI4 Rail Canada Inc. v MNational
Transporiation dgengy, {2001} 2 F.C. 25 (C.A)
{Lemonde), In Lemonde, the Court said {at paragraph
39

In detezmining whether the obetacle was undne, the Agency
ghould have fitsl considered (he aim of the Menenal
Transporiaiion Act, 1987, This iz found in section 3(1) fnow
section 5], which provides that the nations transportation
pefwark should be, irrer ali, econcrnic, effficient, vishle ang
effective, [Underlining added,]

Thus theundueness analysis canonly be conducted by
examination of the transporation network as a whola.

I37] Keeping this in mind, the Court in Lemonde sat
ount the following principles to be comsidered in
conducting the unduensss enalysis.

[35] A titre d*argument de compélence additionnel,
VIA a maimenn que lorsqu'il & dégagé les obgiucles
potentiels, POffice n traité 1o code forrovirira (Code de
pratigues, Accesefbilitd des voiturss de chemin do fer et
conditions de transport ferroviaire des personnes ayant
une déficiance, février 1998), lequel stipule les bws et
lez objectifs voloniaires de @'industre, comme étant
impdratif ot I'a appligué & lencontre de ViA, On a
affimné que cela allait su-deld de la compétence de
I'Office, Je n’accepte pas cet argument puisque, & mon
avix, le code ferrovinire n'a pas 4t€ traitd comme &tant
impératif par I'Office. Celui-ci mentionne & différents
endroits que le eode farroviaire «fait appel & ks bonne
volomté des imtervenants ¢t n'a pas force obligataires
{décision préliminatre de 1'Office, 4 Ia page 22) ¢t il oo
s"appuie donc pas exslusivement st ¢e code pour tirer
ey conclusiona quant amx obstacles abusife (décision
préliminaire de 1'Office, & [a pags 24). L'Office conchat
toutefcis que les normes du code ferroviairs constituent
un «point de référence utiler (décision préfiminaine de
I'Cffice, 3 In page 24).

H du ot Iagi

[38] Lorsqn'il a entrepris son analyse du caracténs
abusif, il incombait & 1"CYice ds soupeser les différenis
intér8ls mentionnés & 1article 5 avant d’exiger que da
Pargent soitdépensé pour reconstrire on transformerles
voitures Renafssance, On a discutd de fa question du
wcaraciére sbugife dans 1'ereét P74 Rail Canada Ine. .
Office natfcnal des transports, (200112 CF. 25 (C.A)
{Lemonde)y. Dans 1"arrél Lersonde, Ia Cour a déclaré [an
parsgtaphe 30];

Pour déterminer s 1'obatasla &tait indu, I"Office aurait dA
d'abocd exerniner 'objet poursuivi par la Loi de P98 sur fax
transporis ratianai. Cel olyst est oxposd au paragraphe 371}
[mefntcamnt Martisle 51, qui prévoit gue lo risea de kanaport
national devrait ire, sntrapuirs shoses, rentable, bMenadaptd,
viable et efficace. [Nan souligné dens HMoriginal |

Adnzi, Vanalyse di caractire abusifoe peut Sre effectuée
qu'sn moyen d'un exaroen du réseau de transport dans
som ensermble.

[37] Celadit, dans 1'arcét Lemande, Ta Cour a énoncé
les principes suivanis dont on doit tenlc compte
lorsqu'on procéde 4 l'analyse du caractére abusif:
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» undueness is a relathve concept:

»the approach to defining undueness is acontextial one;
it must be defined in light of the aim of the relevant
legislaticn:

+ an assesament of the consequences if the undne tring is
allowed to retnain m place can be aseful;

* there is 6 requincmest to balance the interests of the
various parties, who, i proceedings of this aatre, are
usually persons with disabilities, VIA and the Canadian
public;

* the rapsportaticn network niat aerve the needs of all
trvellers, inclinding those with dissbilities; and

+ the peeds of non-disabled passengers and those of
disabled passongers may be inconxigtent, which lesds to
the Agency having to undertake a balancny of interests
such that the satinfactinn of one interest doea not croate
disproportionats hardship affecting the othar fterest,

[38] A proper belancing of these faciors when
considering the entire transportation network will, of
course, involve the issue of the costa of the changes to
the Rennissence cars and the issue of the impact on other
iravellers. I will consider cach of these issues soparataly.

Standard of Review

[3%] The etandard of review analysis requires more
deforencs here. The Agency's expertiss is rooted in
mpulatory matters, Also, section 5 of the CTA is
polycentric, meaning that it requires the Agency to
balence competing principles. The finding of undue
obstzcles and the costs of remnedying suct: obstacles are
factual findingd and the CTA contains 4 strong privative
elause at pection 31, calling for deference to the Agency
when it comes to fndings of fact (CTA, section 31).
Also, the application of section 5 to the issues raised in
this cagz involve gueatiors of mixad fact and law. All
these factors, in my opinion, suggest a high level of
deference, bringing the standard of review on the
question of umduensss and the balancing of interests to
be one of patent unressonableuess,

* le caractdre abusif 23t une potion relative;

+ 1a fagon d"établir 12 carnctére shusif ese d*examiner e
comtexte; il doit s définir en fomction de 1"objet de la
Jégislation pertinente;

« mne &wmbustion des conséquences qu'entraine
T'amission de supprimnr 1a choae abusive peut dre utile;

» cota implique la pondémtion das intéréts des diveraes
partics, lesquelles, dens dea insiances de ceile nare,
sont hahimellament dea personnes syrnt une déficience,
V1A et le public canadien;

+ [& réseau de transport doit répondre aux besoins de tows
les voyngeury, y compris seux ayant une déficiences;

» les besoins d= passagers n'syant pag do déficience et
ceux des passagers qui en ont peuvent &t incompa-
tibles, ce qui améne ['"Office & devoir entreprendre une
pondération dea intdrlts afin que la eatisfaction d'un
intérét ne crée pas de préindice disproportionné i 1*égard
de 1"aneme intdrét.

{38] Une pondération corvecte de ces factenrs bors de
!"examen du réseau ds transport en entier jmpliquer,
bien &fir; Ia question des colts des changements 3
apporter sux voitures Rensisgance of 16 question des
répercussions sor lcs eotres vovageurs, Fexaminerai
chamme de ces questions séparément,

La norme de coptydle

[39] L'analyee dala notme de conirble sxige plus da
déférence en 1'espice. L'experiise de I"Office trouve za
source dans les questions de wéglemenmiion. Aussi,
I'article 5 da la LTC est polycentrique, ¢ est--dire qu'i
exige que 1'Office pondire des principes opposés. La
constatation d'obstacles abuzife of les cofits pour
suppritner ces obstacles sont des conclusions ds fait ot la
LTC contisnt une clazae privative rigourense & ["article
3, enigeant do la déférence 4 Iégurd de 1'Office
loraqu’il 5'agit de conclusions de fait (LTC, 2 Particle
31). Ansgsi, Uapplication de Particle 5 aux questions
soulevées en 1'capdce implique das questions mixtes do
fait ot do droit. A mon avis, I’ensemble de ces factems
donnent & penser qu'il faut fire preuve d*an degeé £levé
de défbrence, o qui fait que 1a norme de conwble

30
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Undue Obsiacles end Netwrork Analysic

[40] Section 5 of the CTA dictates that the Agency,
when faced with & complaint by disabled parsons in
comnection with the facilitics offered by a transportation
servica provider, mmat go through the following snalysis,
Firet, it must determine if ihere is an obstacle to the
mobility of dwabled persons. Second, it must examing
tha whola petwork of the transpottation service provider
with a view to determining whather the network itseff
provides relief guch that the obstacle cannet be said tobe
undue. Whera the network doea sot provids such rolief,
the Apency must then ponsider the pogsible
improvements to the network (inchding possible
alicrative transpontation) which can eliminate or
olleviate the mndne cbstacle. In considering the
improvements (o be ordered, the Agency must andertake
s balancing exercies fhat takes inie account the interests
of digabled persons, non-disabled persoms, the
transportation service providar, as well as the economic
well-being and growth of Canada.

[41] Obvicusly the cost of any improvement ordered
i# crucial. Similerly, the transportation sarvice provider
may be wntally unakle to fimd the improvements, 1f the
cosls ate excessive, the fares may have to be increased to
a point where the averags person cannot afford to travel,

[42] In the present case, VIA is subsidized by the
federal government, which may be uewilling ar unzble
o fnd VIA to the extent of ell the improvements
ordered, The intarests of ali disgbled persons must also
be comnidered. There: are maty other disabilitics such as
blindness, deafness, cardiae cooditions, asthmatic
conditions, etc. All of thess require different facilities.
Ore mnst not be Brvoured fo the defriment of anather,
Thos, sech consideration cannot ba limited to those in
wheelchaing, It {s also clear that noteveryrailway car and

concernant 1a question du caractére sbusif of ln
pondération des intéréls est celie de la décision
msmifeziement déraisonmable.

obsiac] ifg et P'analyse 141

{40] L'article § de lo LTC commande 4 I'Ofice,
lorsqu’elle fait face A une plainte de personned ayant ung
défigience relativemont awx installations offertes parun
fournisseur de sorvices de transport, de procider &
I'analyze qui suit. Premnidrement, il doit déterminer s'it
existe un ghstacte aux pogsibilités de déplacement des
personnes ayant une déficience. Denxitémement, il doit
cxamingr Jo régegn du foumisseur de services de
trangport en entier dans lg bt dz trancher In question de
savoir 5i lo réscan offte, 6u s0i, dea mesures carrectsices
do tctle sorte quien pe pent pas qualifier 1'obstocle
d’abusif, Laraque Je réseau n’offre pas do telles mesures
corréctiices, 1'Office doit alors examider les
améliorations possibles A apporier av résenu (¥ compris
lez antres noyens de transport possibles) qii pauvent
écarter ou aplanir I’chstacle abusif. En examinant les
smélioration® 4 ordommer, 1°Cfice doit entreprendra
exercice de pondération qui tient compte des intériits des
personnes ayant uas défciencs, des persormes qui n'en
ont pas, du fournizseenr de services de trangport, de méme
que de la prospérité et de la croissance éconcmmique du
Canada.

[41] Le cofit de toute amélioration ordoonéc est
manifestement décisif. De méima, le fournissone de
services de transport peut 8lre dans I'ingapacité totale deo
financer les amélinrations, Si les calits sant excessifs, il
peut 8"avérer nécessaire d*angmenter les tarifs an point
of e consommatenr moyen ne powrra 5o permoitre de
VOYAZS.

2] En tespies, VIA est subventiomnée par le
gouvernement Eédéml, lequel pent ne pag vouloir ou ne
pas pouvoir fipancer VIA pour 1ensemble des
amiliorations ordonmées. Il favt également tenir compte
des intéréts de toutes bas personnes ayant une déficlence.
Ti existe de nombreases autres défisiences telles que 1a
céeité, Ia surditd, 1'état cardingue, 1’&tal asthmatique, ate.
Elles exigent toutes des installations différentes. On no
doit pas en favoriser vne s détriment d'une autro. Ains,
un iel examen ne peut & limité aux persounes qui sont
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not even every tram cen be fully equipped to cope with
all formy of disshility, The cost of 80 doing wouki be so
great that the transportation service woald be yolikely to
survive, At the very lesst, its viability would be severely
jeopardized.

{43]  Inmy view, the Agency i the present case made
the following etrom:

1, In attempting to eesolve the undue obstacles which it
fownd for wravel by persons in wheelchairs, it confined
itself to considering only alterations to the Renaissance
cara rather than comvidaring whether VIA's neiwork
could be flexible epough to sccommodate these
tisabilties;

H. It failed t0 conduct the necessary balancing exercise
in that it:

(a) feiled to comsider the imterests of non-disabled
Persims;

{b) failed (o balanca the costs of the improvements
ordered against the imterests of VIA. Here it failed
because it did rot wait to receive the cost catimates
whiich it bad ordered VIA fo prepare;

(c) fuiled to balance the inrsrests of persons with
disabilities other than wheelchair users without mking
into account the tote) amount of money which could
realistically be available,

[44] As previously mentioned, the CCD's December
4 application to the Agency only focussed on the
Renaissance cars. VIA responded to the Agency that it
wed the adequacy of the notwork that waa in jssue and
that tha network as a whole posed no undue obstacles to
the mobility of persons with disabilities.

[45] However, the CCD continned to focus its undne
ohmbmﬂyﬁsmmkmﬁmmcmmnppmedm
the network as a whole. There amn several exampies of
thit, ln kis December 14, 2000 response to VIA's

en fauteuil roulnnt. T est également cleir qu'on na peut
équiper complétement chagque voiture de chemin ds far
of méme pag chedque train pour faire face 4 toutes les
formes de défcience. Lo coft ainsi engendré scrait i
élové que fes services de manspom ne survivraien:
probablement pas. A tout le moins, leur vinbilisé sersit
gravement compromise.

[43] A mon avis, I'Office n commis les ereeurs
suivantes en 1'eapéce:

1. En tentaint de suppriwer les chatactes abwgifs qu'il a
découvarts pony le vovage dea pervonnes &n fautouil
ronlant, il e'est Umitd % n'examiner qua des
modifications mx voitures Renaissance phubt que
d'cxeminer la question de savoir 9 le réseau de VIA
pouvait 8we assez flexible pour s’adapier & ces
déficiences;

O Il o'a pas effectué 'exercice de pondération
nécesanire & co qu'il:

a) n"a pas tem compte des imérde des personnes n’syant
pas de déficience:

b} o’n pas pondéré tes coiity des améliorations ordonnées
e fonction dea intéréts do VIA. Tl a choud en ['ezpéos
parce qu'il n'a pas attendo de meevoir Mestimation des
colts qu'il avait ordonné 4 VLA de préparer;

c) n'a pag pondéné les intérdte des patsonnes ayant une
déficiemnco min gutilisant pas do fautewil roulst, sens
prendre sn coinpte le montant J*atgent tota] susceptibis,
d"n point de voe réaliste, d*Btre disporible,

[44] Commeje Iai Jéji mentionnd, la demands que le
CCD a présentée § P'Office 1= 4 décembre visait
uniquement les voitures Rennissance, VIA a répondu &
I'Oifice que c’éiail le caractére adéquat du résesn qui
émit en cause & que le réssan dans son ensemble ne
dressgait aucun obstacle abusif aix possibilités de
déplacement des personnes gyant une déficirnoe.

[45] Toutefois, le CCD & continué de faire porter son
analyse relative sux obstackes abusifis sur les voitares
Renaisgance plutfit que sur le résean dans son egsemble,
L ¥ a plusicurs exermples pour illustrer cela. Damns 5a

3Rk
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December 12, 2000 istter that wag sent to the Agency,
David Baket, counsel for tha CCI, replied:

Transport Canade officizls and CTA officials who viewed the
rolling stock {refaring to the Reonissance cersl, heve not
provided their opinfon 2% to whether it meets even the
voluntary Reil Code, let alone the “andus obstacle™ standerd
in the Cenada Transporiation Act.

[46] Unforiunately, the Agency responded by alse
focussing onthe Renaissamce cams instead of the netwark.
In a letter dated Deacember 18, 2000 from the Agetcy fo

VIA, the Agancy stated:

VIA Reil i3 requited to submit to the Agency and provide a
copy to CCD by JTanwary 3, 2001 {15 existing plan to wake chis
rolling stack socossible for peraons with disabilities.

[47] Similarly,inthe Agency’s Jannary 24,2001 letter
to the CCD, the focus wes again on the problama in the
Renmaigsancs cars ag apposed to the whole network, singe
the Ageacyhad only sought (o determine the existence of
undus obstaclea in the Renaissance cars. Furher in that
letier, the Agency even considered fssulng an interim
order preventing VIA from cntering into a contract to
retrofit the cam, withour any consideradon of VIA's
network, V1A responded that it was the network that
should be considerad.

[48] Therefore, it scems that from the beginning, the
pritnary focus of the proceeding was on ihe Renaissance
care and not the Tansportation network. This mind set
was carried out through both the preliminary and final
decisions, both of whick I wil! now analyae.

[45]

In looking at the preliminary decision, it seams
that the Agency kmew that the network had to be
considered, as is svidenced by the fact that it gt out the
appropriate undue obatacle analysis prior to looking
at tho fots. Noncthelzya, the Agency's prisary focne
was o the design and featyres of the Renaissance cars

réponse du 14 décembra 2000 4 laletire du 12 décembre
2000 de VIA qui avait &tk expédite & 1"Office, M® David
Baker, avocat du CTCD, a déctaré:

{TRADUCTION] Les foncrionmnaires de TronsportCanada ct coux
de i*OTC qui ont vt le metérlet rontent {falsant référenco aux
vaitures Rennissance] n'ont pag donné leur avie quont i savoir
5'il natinfaisait méme au code ferravisire volonteine, cncore
meins 3 1s notpe de Peapbatacle abusifh de ja Lei sur 1es

transparts mi Canpda,

6] Malbeureusement, 1'Cifice a répondu en toettant
dgalement 'accent sur Iex voliuces Renalssance plutdl
que fur le résemn. Dand uta letve de 1'Qffics, datde du [
décambre 2000, adresséo 4 VIA, 'OffAco a déclard:

[TRADUCTION] VIA Rail est tenwe de présenter 4 1'Office, avec
caple au CCD, d"el le 3 janvier 2001 son plan en vigueur pour
Tenidre ca matérie! roulant secessible povr Jeg persoancs syant
une deéficience.

1471 Do méme, dans In leitre du 24 janvier 2001 que
F'Office 2 expédide au CCD, *accent fut encore mis sur
les problémes des volmires Renaissence par oppositionau
téneau en entier, puisqus 1*Offics n'evait charchd qu*a
délerminer existence d'ohstacles abugils daus les
voitures Renaissance. En outre, dans cette letirs, POffice
e mfme considérd la délivrance d'uoe ordonnance
provisoire empéchant VIA de conolues nit contrat pout
modemnisar leg voitures, indépendarmment dn tésean do
VIA. Celle-ci e répoadu que ¢"étail lordsoow qu'il fallait
Bxaminer,

[48] Par consfquent, il zemble que dis ls ddbut,
I"instance &tait cenirée principalement sar les voitures
Renaissance et non sur le réseau de transport. Cetie
ettijude fut maintemye tant dans la décision préliminaing
que dans 1 décizsion définitive, décizions quo jo vais
maintenant analyser,

La_décision prélimingire de 1'Offfice—celui-ci a4l

le réa

[49] En examinant in décision préliminaire, il semble
gue 1'"Office savalt qu'il devait considérer le réasesu,
comme le démontre le fait qu'il & établi I'analyss
appropriéa relative pux ohstcles abusifs avant de
regarder les faits, Néanmoing, ['Office &ait centrd
principalement sur la conception ot les catactérisliques
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as they apply to the mobility of persons whe uss
wheelchairs,

[50]  Atthe commencement of the analyeis onpage 31,
the Agency states:

‘When making a derepmingtion pursuant e section 172 of the
CTA, the Agency mwst first determine whether there is an
ﬂ'ﬂmlunﬂ, li'ihmm anohmole, whmthm nbﬂnclnu

The Agency typically makes an obalzacle determinetion in the
combemt of whether or not 8 situation constinted an obstacis to
ﬁ:emobuuyufapmwuh nmmhli:ymaparuwhrmn

[31] While later, the Agency refemed to VIA™S
network, it did not conduct enything spproaching a
thorough analynis. A carsory analysis of one aspect of
the network is engaged by the Agency at one poimt it
seems o bo coufined bo au examinstion of slesper
facilitiea for persons in wheelchsire on VIA's system.
The Agency should have always, upen coming 1o a
fearures, tumed to the network tw see if persom in
wheelchairs coulid nonethelese have beem accommodated.

[52] Throughout the preliminary decision, we see
evldemeofm‘smpmmdmmﬂommattheﬁgmy

des waitures Renaissance qui avaient des incidences snr
lea posaibilités do déplancment des personnes utilizantun
faatenil rowlant

[50] Au dsbut de U'mnalyse, & la page 34, 'Offce
déclare:

Lorsqu'il pracéda i une détermdnation eh vérta de i article 172

de e LTC, "Office doit 3*abord émblir 1"existence d’un
ohmnlcet,lcnaaéch&mt,mmobmolcmabusif_gg

gg_dé;ﬁ_lm:_u dm uncm plumm dn nua ubﬁnuhsaum
abusifs.

[.]

L Otfice détormine I existtnee d obsmcies dans un contexie
sitwirionmel, ctest-d-dire quTjl &ablit s une situstion donmée
congtitie gu nonunohstmlampom’bﬂiﬁsdu dq:hmsm
d’umpﬂmca:ymlmedéﬁmmm

[5f] Bien que 1'Office ait plus tard fait référence au
résean de VIA, il n'a den fait gui ressemble & une
enslyss approfondie. A un moment, PQffice a commence
une analyse superficielle relativement & ofi aspect du
téseay, maig il senble Pavoir confinde & un examen des
chambres pour lea peraomes ¢n futeull roulant dans 1o
régcau de VIA En afmivant & ube conclusion selon
taquelle les voitres Remaissance ne possédaient pas
certaines caractéristiques, 1'"Offics auratt toujonrs 4 ee
tonmer vers le résesu pous voir si on sumit pu
néanmoina satisfaire les personnes en fauteni] roulant,

[32] Partont dans la décision préliminaire, mous
voyons 1a preuve que VIA & répété & plusieurs reprisas
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needed 1o congider the petwork, ralher than just the
Rexnaisaasce oars. Atpage 32 of the preliminary decigion,
VIA's argumment about the consideration of section 5 of
the CTA is noted:

.+ the Agency mnst abso consider and balance the interesis of
all prssengers, the efficiency of rail ransportation generally,
the costs of operating VIA'S passenger rail necwork and the
ecenoriic viability of the railwey company.

And again af pages 36-37, it (s noted that VIA drew
attention to ita entire network. At page 37 of the
preliminary decirion, VIA is said to have submitted,
apecifically:

VIA asserts that the Repaissance trains are only 2 part of
“the fleet of the future® as they will be operating together
with its existing flest and will continue to operate together
with new traing that will be built “hopefally sa the moneys
becare wyailatis ea we meet our needs t all Canadinng™,

[33] Evenwhen Vi submitted to the Agengy that the
Agency did not have encugh evidencs bafore it to look
at the entive Canadisn rail systern (Agency’s preliminary
decision, at page 27), and that persons in wheslchairs
have a preater aumber of options in their trave] planning,
which the Agency would have 1o consider ifundentaking
8 network amalysis, the Agency's responss was

(Agency's preliminary decisfon, at page 28):

Aa the Agency hns repeatedly stated throwghout thess
procesdings, 1 i considering whetha certain features of the
Rennaissance Car constitiio wnsdue obatacles arlsing out of the
dedign of the: Remsissance Cars.

[54] Before ths Agency, the CCD took the position
that having to tske a different (rain at a different tima
from that chosen by the wheslchair person const{tutes an
undue obstacts, The CCD argned that if such persons
nesds could not be accommodated on & Renaissance
train of their choice, then their freedom (o travel was
restricted, which amounted to discrimination {Agency's
preliminacy decision, at page 37).

[55] Tnmaking this srgument, the CCDoverlooked the
fact that in attompting to balance every intersst, the
system cannot afford to have every rail cor squipped with

que I'Office devait prendre en compta le réseau, et non
senlement les voitares Renaissanca, A la page 35 de la
décizion préliminaire, on B souligné I'argument de VIA
mu sujet de la conaidération de 'acticle 5 de la LTC:

[- - -] I'Ofttee dolt dgalement prendre & considémtion o
soupeser les mbdréis relatils de tous [=s voyageurs, 1"elficaciié
gémérale du transport fercovigice, les coldta d'exploitation de
¥1A pour son 1ésean de transpor! ferreviaice de voyegeurs of
la rentshilité fcoramique da la compagnie de chemin de fer

Et ercore une fois anx pages 40 et 41, on a souligné que
VIA, attirnit "attention gur I’snsemble de son résean, A
lapage 41 de la décision préliminaire, on mentionne que
VTA a précizsément soumis o qui suit;

VIA sowligne que les traing Renafssance ne sonl qu'une partis
du wparc du funmy, car ils seront exploités ovee son parc
existant et contimieront d’Etre exploités avec de nouvesux
traing qui sevont eonsiruity, (taduction)] wmous I'espérons, &
meaure que deg fomds seront générds par nos activités gui
répandront aux besoing de tous Jes Conadienss,

[53] Méme lorsgue VIA a spumis i 1"Qffice gue
celui-ci ne disposait pas de suffigamment &' émants de
pranve pour examiner 1'ensemble di résesu ferrovinire
canadien {décision préliminaire de I"Ofice, Alapage 20)
et qua les personnes on fautenil roulant avaisot nn plus
grand nombre d"options dana lanrs plans de voyage, ce
dont I'Office doveait tenir compie 4"l entreprenatt wne
apalves du eéaes, 1'Offlce a répondu cecd [Déeision
préliminajre de 1'Offtoe, 4 1a pags 31

Comyne "Office 1's répété tout au long des présentes
provkdures, ilexaming sl certaines camctéristiqnes des voitures
Renaissance constiuent ded ohstaeles abusife découlunt de la
coneeption de ceq voltures.

[54] Devant I'Office, le CCD a pris la pesition salon
laquelle 1= fait de deveir prendre un train diffécent 4 une
haure ditférente de celle choisie par In pecsorme en
Fauteuil roulant constituait un obstacle abusif, Le CCDa
fait valoir que si les besoins de ces personnes ne
pouvaient Stre satisfaits dans wn train, Reoalsssnce de
lear chaix, lear liberté de voyager éait aingi limités, ce
qui équivalait 3 de la disoriminatlon {décislon
piéliminaire de 1"Office, & 1a paps 41).

[55] En formulant cet argoment, le CCD a néglips lo

fait que, en tantant de pendérer chacun des intéréts, le
régean ne peut 58 permetire que shacnte des voitares de



{20054 R.CF,

VIA RAIL CANADA INC, ¢. CANADA

459

every type of tnechartism 1o be ableto address every type
of disability. Although this would be ideal, the funds
roquired to design, implement and maintain such a
gystem are clear]y not available,

Show Cause Order

[56] After the Agency made its preliminary findings
regarding featires in the Renaissance cara that canstitute
undus obsmcles, it issued the show couse order, This
otder further showa that the Agency only looked at the
Rengigsance cars in order (o determipe the existence of
undue obstecles. There, tha Agency stted (Agency's
preliminary decision, at page 143):

The Agency has made preliminary findings that the following
ratures in the Renwiatunce Cars constitute undue obsiacles to
the: mohitity of persons with disabilities, including, and in
pusticuler, pergons whe use wheelchpine:

And again (ot page 144):

In recopition ofboth the fact thet this application is unjque In
nature n that it involves the consideration of the design of rail
card and the volume of submissions filed relating i the
forty-six eoncems mised by CCD, the Agency is providing
V1A with the opportunity, by way of & direction Lo show cense,
to epecifically address the preliminary undue obstacles that
have been dotermined by the Apency to exist in the
Rennisaance Carn.

{571 Funther, th: show cause onder directed VIA 1o
SMAWET Nt question, none of which eddressed VIA's
network, Ingtead, each questionwas directed 2t the ismes
taken with the Reuaissance cars. The questions ware a3
fellows [Agency’s preliminary decision, et pages
145-148];

{8) VIA I tequired to identify the various methods of
remacdying each of the pbove listed abstacles in the
Renaiagance Cars. [f VLA is of the oinion that it is not
puossible, becanze of wructral reasons, to remedy an
abstucle, V1A is required to cleatly axpluin the reasons
why it is of such an opinion ard to provide mapporting
evidence from a Professione]l Engineer whe has expertise
in the design and ranufactors of ril cars

(b) Where CCD haa specifically idemtified & method(s) of
remedying en obstacle, such as is the case for the

chemin de fer soit équipée de chacun des genres de
mécanismes afin d'ére en mesure de répondre aux
besoins de chacun des geores de déficiences. Bien que
¢tla soit I'idésl, lea fonds mquis pour coneevoir, metire
B Ve e cniretenic un hel réssau ne sont claiement

Renaissance qui constitwaisnt des cbstacles abusifs, il a
rend 'erdopnance de justification. Cefte ordomence
démonire dgalememt que 1'Oflice n'sxaminait que les
voiturcs Renaissance dens o but de trancher s question
de l'existence d'cbatacles abogifs. I y a déclard
(Décision préfiminaire de 1'Office, & ba page 158):

L'Cffice a conelu, & Htne préliminaire, que les carnctéristiques
ci-dessous des voinires Renaiseance constituent des ohatncley
abuslfh aux possitilitds de déplacement des pemonnes ayant
une déficience, notamment pour 168 fersonnes qui utilisent Tm
fautenil ronlant

Puis il & ajoutd {4 ia page 159):

Compte temu du ceractire unigue de la demands en cause, oo
elle exige 1'exsmen de la sonesption des voitures ferrovizins,
ot du wvolume des mémores ot observations déposés
relesivament qux quacants-six préocctpations soulsvéas parle
CCD, I'Oifice donne & VIA la possibilité, en Ini signifiant une
demande do pumtification, de remédier spécifiquement aux
obstecles ebusify que 1'Office a conetatés, 4 titre préliminaire,
danz les voitures Renaigsance.

[57T Enontre,l'ordonnance de justification enjoipnait
A VIA de vépondre & neuf queations, dont aucune ne
poncernait le pfseaw de VIA. Checuoe des questions
visait phutdt les conclusions tiréss au aujet dss volbares
Renaisgance, Voiv les questions [Décision préliminadne
de I'Cifice, aux pages 159 3 161);

a}  VIA doil fournir Jes diverses mesures comrectives
relatives i chaoun des obsiacles desvoitutss Rensissence
gnumérés ci-deamus. 81 VIA emt d'wvis qutil est
imposmible, en Taison de limitations stuctorales, de
remidierdun chstacls, V1A doit clairemant expliquecics
reisons de cetta opinion et fournir des prearves 4 1appui
provenant Jd'un ingénienr expert &n matide e
conception «f da congtruction de voitures Ferroviaimg,

) L ob le CCD a proposé une on ploxicurs mesores
correctives relatives A un pbstacle, notwmment pour In

286
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wheelchair tieedown, VIA i3 required to give
constderation to such methad(s) and to indicats, in Hs
vesponas, whether it §s of the opinion that aich
method(s) i soucturally possible. If VIA is of the
opinion thet, because of structural ceasons, such
method{s) of remedying an obstacle in nat possible, VIA
is requited to clealy mxplain the reasons why iLis of
gueh an opinion and to provide upporting evidence from
a Profecsiongl Engineer who hea expertise in the design
rod manofecture of rall care,

VIA is further required to deseribe, fu detail, in respect
of cach of the mealhods of remedying an obstacla that it
identifies a4 being etruciurelly possibls (including those
suggeated by CCD), the varfous strocmeal modifications
that would be required, accorling to the stage of
sompietlon of the Renairsance Cars (i.e., shells, partinlly
completed care, and completad care), VIA is required to
provide g leval of detait commengumte with what would
be required in order to enable e Professionsl Enginser
with expextise in the deslgn end manuikciore of reil cars
¢ fully undemstend the varfous struetural modifications
and any athee structural implications entailed in nespect
of the parficuler method of temedying the obstacle.

YIA ia required to obégin from e thicd party &n estimate
of the cost of the varlous stroctural modifications that
would ke required in respect of sach of the methods of
Tenedying en obstacle identified by ViA as being
poasible, on a per car basls, The cost estimate must give
congideration te the coat in respect of the cars ther are
completed, partisfly completed and ungomplated and
must provide a leve! of dewil sufficient to permit a foll
undezatanding of the cost estimate,

In the event that any of the methods of remedying an
obatecles, which VIA has identifisd ay being possible,
wauld heve stuctuml tmplications for othes aress in the
Renalssance Cars, VIA iz required to specify what these
are in g teve] of detail compmensorate with what wonld be
required in order 1o enable & Professianal Engineer with
expertigs i the design and manwfachure of reil cars to
fully undoretand the associated structoral implicetions
resulting from the method of remedying the obstacle.

Ta the event that any of the methods of remedying en
obstacla, which VLA has identified 25 being possible,
would have operational implications, ¥1A is required to
apecify in deteil what these ers so as to permit a full
understanding of the operationa! kmplications resulting
fiomn the method of remedying the obsiacla

VIA is required, in respect of items (iv) endd {v)) above,
1o clearly identify and quantify eny ons-time costs and
angeing opereting expenses that VIA would incur as &

]

)

dizposHif de retenue pour fautenil roulant, VA, doit les
Etudier ot indigmer, dans sa réponse, slellecat d'avis quo
ces mesures correctives somt possibles, sur To plan
strucharal, 8§ VIA ast 4'avls qu'en malson do queatons
structurales, ces mesures ne eont pas opplicalves, clie
doit expliquer clairement les ratsons de cette apinion et
fournir des preuves & Fappui provenant d'un ingénicor
expert 1 matifre do conception et de consiraction de
voitures ferraviaires.

V1A doitaussi déerire, £n déiall, reletvement & chacunc
des memuiea comectivea relatives i un obstaolo qutalle
estine applicable {y compris eclles que lo CCD A
suggérées), les diverses madificettons struchreles
nécessaires, en fonction du stade dschévement dey
voitures  Fepsissance {¢.-d-d. chflssis, wvoitures
particllement terminées et voilures tecmindes). VIA doit
fournir une deseription sufflsamment déaillée pour
permedtra A w ingénicr exper! en matidrods conception
et deconstroction do voirares fevovialres de comprendee
pleinement tes diverses modifications struclurales ot
towte otve conséquence d'ordre structural qu*implique
Une megure eozvective dorméa,

WIA deit obtenir d*une Heroe partls vne estimation des
cofita relatife oux diverses modifications stucomles
nécesdaines elativerment aux mosures correelives quo
VIA joge applicsbles, pour chague vaoiture, Colie
esfimation doft éfre fournie poar chaque stode
d'achéwvement des voitores {chfssis, partiellement
termiotes et lermindzs) et doil &re suifisomment
détaillés pour en pennekre la plelne campeélension,

Si I'vme des megures correctives relrtives avx ohatneles,
que YIA a jugés applicable, avnlt des consdquences
d'ondm structoml powr d'autres zonts des vojtures
Renaissenes, VIA doft dbcrireces conséquencas de fapon
suffisamment détalliée pour permettee & un jnpénpicor
expert oo metidre de conccption of de conshuction de
volturea fereoviaires de comprendre pleincment les
diverses maodifications structurles et tomte auire
conséquence d'ardre strveiural gu'impligue unemesure
porrective donnéz.,

81 yne 23 meswies correctives relatives aux obstecles,
que VLA a jugée applicable, avait des consfaquences eur
la plan de I"exploliation, VIA doit déorre en Jéail ceg
conséquences pour on  permetire la  pleine

comprEhension.

V1A doit, & |"¢and des points ) et £) cl-dessus, définir
et guantifier clairement tout colt ponctuel et foule
dépenss  d’exploilation  permanente qu'ella  devra
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reault of making the modifications to remedy an cbatacte.

(h)  1F V1A is of the opinion that it cannot, fom a fnancial
perspective, afford the costs associated with remedying
o1 chatacle, ¥IA i required W provide werifiable
evidenae bo support its views. In this context, the Agency
considers verifiable evidence to include finaccial
infecmation that is supported by V1A s finaneial records.
The Agency iz of the opinion that, ofparticular relevance
are ¥IA's cumvent sodited end bmertm  Bnanciel
statements, its current cash flow projections and the
undeclying assamptions, and VIA's detsiled business
plao.

(i} VIA is required, 26 part of ita respones to the Agency's
direction to show cause, to submit a plan for the
Agency's consideration that sets out how VIA can
address the obatacles et exist in the Renaissance Cams
over a rezsonable peciod of Gme. While the Ageacy
recognizes that there may be aignificant opemtional and
economic implicationy resubting from the requirement for
V1A to undertake modifications to the Rennissance Care
in order to remedy the cbstacles, the Agency iz of the
“pinion that such implicalions may be mitigated by
planning the medifications to cocur over time 66 a3 o
minimize the inpact on the operatinn of VIA 'spassenger
rail network. For example, V1A could stant addrssing
the ohstacles by focussing on those Repaissance Cars
which ereshells and those which are partinlly compleied.
I thvis wisy, sxisting Renaissance Cars which contadn the
ubitacles can be: taken out of serviee over time and be
replaced with new cprg as they are finad up or modified
o address 1he obstacles.

VIA has sixey (60) days from the date of this Decision to file
its enzwer to these questians, along with & copy to CCD, wha
will bave thirty (30} deye to file its reply, with & copy of V1A
Shunld VTA wish to respond wt that poice, it will bave then
fifteen (15) days 1o do so. In the: sbsenca of any or all of the
above raquired information, the Agency wili Anglize ite
findings and deterraination besed om the evidence on file.

[58] The Agency chose its own procedure. Its choice
wis bo issuc & preliminary decision and & final decision.
In the pwelimimery decision it imposed detailed and
onerous obligations wpon VIA for the purpose of
remedying the obatacles which the Ageney perceived for
the paaple in wheelchairs who made wse of Renaissance

assumer 4 I8 suite des modifications néoessaires pour
remédiar & um obstacle,

b}  5i VIA est d'evis qu'elle ne peut, sur le plan financier,
sssumer las collts reliés & 1'élimination d*un chstacle,
lie doit Fournir des prouves virifiables 4 I"spput de cethe
opinion. Dans ce contexte, I"Office conmidéne comme des
prevves vérifiables tovte donnée finenciére Stayée par lea
livres do ¥TA. L'OHfice ext d*avis queTes éats financiers
oourants vérifida et provienires de VLA, ses prévislans da
trégoreric < les hypothésas ecus-jacentes et 2om plan,
d"activités déiaillé constituent des documents pertlnents,

i}  VIA dit, dme le cadre de sa Féponee & ia demande de
juestification de |'Offios, soumetins un plan A I"examen de
I'Office qui indiqua comment YA paut tahédier mix
chetacles existant dans les vaiturss Renalssanos dansun
délai reisonnable. Bien qus 1'Office reconnaiess qu'il
puisse y avoir d'ooportsnies conséquences d'ordre
£conomique &t opérationne! désoulant de la néoesyitt
paur VIA d'entreprendre des modifications aux oitimnes
Renalssance pour temédiar aux obatecles, 1'"Office est
d"avia goe ces conséquences peaverr: Stre atténzées par
1"&chelonnement planitié deg modifications de fapon 4 en
réduire an mindimom led effets sur Pexploftation du
régean ferrovieire voyageurd de VLA, Per exemple, VIA
pourmait commencer i remédier zax chameles en
commengant per les voilures Renaissanes qui ne sont
eiteore que des chitssis et per celles qui ne sont que
partiellement termimées. Aingi, lea voitures Reosissance
existimtes qui préscotent ley obatecles poumront Bire
rotivées du service eo fil du temps of powront Ere
reitplacées par de nouvelles voitures 4 mesure que cea
demniéres aurord &€ terminécs ou modififes pour
reridior aux obsteches,

¥IA a goixanie Jours 4 compter de la date de is présenic
<décision pour présenter sa réponge & ced questions, mvee copie
au OCTY, qui aurs trente jours pour dépaser 2a nEpliqae, avec
copie & VIA. 5i VTA décide alors de répliques & aon i an
CCD, elle awra quinze jomus pour le fairm, A défant de |'un o
I"autre deg renseignements demandts, 'O dlaboremn scs
conclusions er ddterminations définitives & partir de la prenve
qui aurs &t déposbe devant lui.

138] L'Officea choisi 3a propre procédure, Son chaix
ftait dr renwdre une décision prélimmaire ef uoe déeision
définitive. Dans 1n décision prélimingire, il a imposé 4
VIA des obligations détsiilées et lourdes aux fina de
supprimerles obstacles rencontrés, gelonl Office, por les
persommes en favtend] rowlant ublisant les voitupss



52

VIA RAIL CANADA INGC, v. CAMADA

384

[2005] 4 E.C.R,

cars. Indeed, it {s obvious from the show cause order that
the sole remedy congideved by the Agency was fo bava
VTA strucmrally modify the Renaissance cars, This was
a serious error. The Agency should rather, having
ideatified the obstacles, have allowed VLA to remedy the
ohstacles by means of its network. One remedy might be
to moidify the Renaissance cars bat VIA should not have
been confined to thisremedy, If the Agency was going o
adopt a procedure of cowpelling VIA to supgest
remedica for the obstackes it shonld have directed VIA to
respond with suggestions as 1o how its notwork could
tespond to the cbstacles. Although the Agemcy also
arvited VIA to file any forther information which it
cousidered relavant, this hardly represented an invitation
te address VIA’s whole network. Indeed given the
tremendous emphasis which the Agency bad placed an
modification of the Rensissance cars, VIA might
reasonably havs thoupht it was not bemg invited to
submit further information about aveilshble netwark
solutions.

{391 Also in the preliminary decision, the Agency
opined about the probabiliny of the Rensissance cam
replacing the existing fleet in the futurs as the exigting
fleet rotired from service, even though V1A argued to the
cotitvary, I this was a gencern, the Agency should have
50 expressed in the show cange order and directed VIA
to address it. In the sbeenee of thiy being addressed in
the show cause order, it was dangerous for tha Agency to
gpeculate about the abilities of VIA®s future trains to
meet the needs of disabled pezsons,

[60] WVIA subminted a lstter with ita internal cost
estimates approximately 60 daya after the Agency issued
its preliminary decision. The Ageacy found VIA's
response inadequate and gave V1A an additional 60 days
to provide further rasponse. In VIA's further response, it
provided documenis fo subatantiate the internal cost
estinsates it had submitted earlier and it objected to the

Repaigeance. Bo fail, il regsert clairement de
I'ordotmanicss de jostification que la senle mesure
comrecirice considérées par 1'Office était do faire en yore
que VIA modifie la structure des voitures Renalssance,
s agiasaitd'une grave eerear, L' Office augpit phaté di,
aprés avoir dégapgé Tes abstacles, permettse A VIA deles
suppritaer av moyen de son réeean, La it de meditier
les voitures Romaissance constihzait une des mesures
comecirices posgibles mals VIA n'aurait pas d@ éme
limitée 4 cela Si 'Office &ait pour adopier mwno
procédure povr contraindre VEA & proposer des mesures
eotectdces soncersant les obstacles, il aurajt d0
enjoindre & VIA de répondre en faisant des suggestions
quant 4 la manidre dont son vdsean potcrait contouresr
les obstacles, Bicn que I'Office ait £galentent invité VIA
4 dfposer tout eutre remscignement qu'elle estimait
pertinent, on me sawait pudre affirmer que cela
constitugif une mvitation & trajter do I'ensemble de son
régeau, En fail, comple tene do Dinsistance tenace
wanifestée par I'Office 4 I'égard de la modification des
voimirsg Renaigeance, VLA aurait po raisonnablement
penser qu'elle n'dlait pes invitée & présemter d'autres
remssigmements a1 sujat dee solutions offertes par lo
résean,

[5%] Toujonrs dans Ia décision préliminaire, 1"Office
a exprimé Pavis qu'il étgit probabla que les voiteres
Regaissance remplaseraient le panc existant dous
I'avenir, an fur et & mesure que cehi-ci serait reficd do
service, méme si V1A a fait valoir Ie contynire, 5'il a'en
préoccupait, "Offics aursit dfl le mentionner dens
I'ordonnance de justification et enjoindra & VIA ds
répondre & ces préoceupations. A défeutd’en iaiter dans
I'ordommance de fustification, il &ait dengerenx pour
POffice de spéculer sur lzs capacités des futnrs trains de
VIA de répondre aux besoins des personmes ayant une
déficience.

Aprds o ddcision préliminaire fnais avent Ja_décision
SEfinit

[601 WVIA 8 présenté une leiire contenant son
estimation interne des colits environ §0 jours aprés que
'Office & rendu sa décision préliminaire. L'Office a
conclu gue la réponse dz V1A éait inadéquatz et il luia
accordé un délai additionnel de 60 jours pour fournirime
nutre réponse. Dans cette autrs réponse, V1A a fommi des
docuwments & V'appui de 'estimation interna des codits
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process, indicating that the tire allotted was insuificient
in which & render a response, In VIA's response (o the
Agency, it stated s follows:

VIA Rail tikes the pogition witk the gresiest of respect to the
Agency that the following factors limit the ghility of VIA Rail
to anireer the gaestions in the wity In which they xe putby the
Agency.

The reeson for V1A Rail's objection to the presmit process,
althougk it cootlnuee to sthempt to folfil the Agemcy's
directions, is thet it cennot be accomplished in the way the
Agenoy hax direcied, For cxamnle, (o meke even 1he most
minor changs in milwey rolling stock and provide coss
requires structural, electrical and mechanical enginests. It also
requires costing experta, In 4 simplo process of redesign, the
following engincering steps rmust be taken:

{2) 2 detniled enalysia of drawings;

{b) atripping of varfows arcas in the cars 1o velidate scryal
design  and identify space awadlsble and hidden
components;

() identify wajor rink jtems;
(d) elabarute firet potesitial solutions;

{} coaiect supplisrs/vendors on long lead Hems sod
explare potenitial solutions with them;

() define concept [nyoms;

{m) review concepts with VIA Radl:

{h) wite: technical deseription for heavily modified and
B JYRomE;

(I} =upport negotietion pheses with veadots,
(i) [sic] do soft mock-up on problematic areas;

{) contmet waverd to vendors;
(k) refteration of concepts and review with V1A Rail;
{1} produce detai| drawings firr componenes;

(m) issue requests 1o purchase raw ristevials and standerd
COTIPET R,

qu'alle avait déjd préseatis et clle s’zst opposée au
processns, meptionnant que le femps sccordé éait
insuffisant pour donner une réponse. Dans In réponse
qu'elle & donnée 3 I'Office, V1A a décland ce qui sui:

[TRATUCTION]

VIA Rail estime, an onte défience pour 1'0Office, qoe les
Taocteurs suivants himitent sa eapacité de répondreanx questions
de 1a maniére dont P Office Tea prdacnie.

fe

La micon pour lagquelle VIA Rail s'oppose au préseit
processus, bien quiclie continue de tenter de suivre lag
directives de [*Offics, est qu'il ne pet aboutir de |4 meniére
indiquée par 'Offics. Pat exemple, pour effactuer méne 1o
moindre petit changernant dans I ytabérie] roulant ferroviatne
et en foumir les colis, ofla moquiedt des ingéniema de
#ructures, Jeg ingénicurs deciviciens et Jes ingdnieurs cn
mécanigues. Crla exige &galoment des experis en, établissament
des coftty, Dvns lecadre d'un slewple processus de repriss de la
ocnception, il faat prendre les mesuren d ingénicric suivanies:

@) analyser co détail les dessing,

b) démonter Jas iffErentes parties dens les voitumes pour

valider la conception aciuslle ot dégager I'espace

dispandble et ley composants cachds;

<} dégagex lea Eléments de risque majevrs;

Y éinborer les premaléres solutions possibles;

e commuivtiqueravee les foummisssurs/vendeurs concemant

lee articles 4 long délai de lvralson et explorer les solutions

possibies avec cux;

f) définir 1es plans das soncepts;
§) examiner les concepts avee VIA Rail;

h) &tire le description techmique pour les sysidmes
congidérablement modifids et [es nouveauy:

1) BppOCter un &atien aux pheses do ndgociation avec lea
vendes:

i) [#fc] faive une maquette préalable concemant Jes parties
Frobiématiques;

yattribuer les contrata sux vendsurs,

k) réleérer les canoepty o les examiner pvec VLA Rail;

I} produirs deg dessing détsillés des composants;

) délivrer les demandes d*achat des atidres premidres o
dest compasents standard;

3490
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(n} design review with vendors;
{0} Inuiild a mock-up to valjdate final design;

{p) support First Ariicle Inspection of systems;

(3 do fmnel detsil drawings for manufacturing and
installation;

and
(7} issue nomenclatare,

These steps will take much longer than the 60 day period
ullotied by the Agenicy to complete one desipn change,
Muliiple changes and aliematives as requested by the Agenoy
make the task unmanageahls mnd beyond the human resources
of VIA Rail to complete in the ime atlotted,

LR

In any ovent, nono of the vatios design eltormatives sought by
tha Apmnoy can be completed until one final solution ting been
decided upon and the lengihy process described sbove js

campleted,

(h) Fnully, VIA Rail requests an oral bearing i explam thess
positions so thet the Agency can be fully satisfied that it has all
of the information preseatly available to WIA Redil.

{61] The Agency did not grant an oral hearing and
proceeded to give its final decision on October 29, 2003,
in which, for the first tims, jt specified the acruat changes
to be made to the Remaissance cars.

Fizal decisi

[62] Inthe final decision, although the Agency used
the correct languape at the commencement of ita analysia
by gtating that a balance bad to be struck betwoen the
rights of persons with disabilities and the ransportation
service provider in accordance with section 5 of the CTA
(Agency's final decision, ut page 19), it failed to conduct
sach an analysis. While the Agency did, in a cursory
manner, examine VIA's financial sats, this doss oot
amontt to & balancing of interests witkin the meaning of
aection 5 of the CTA

rt) gxaminer la comeeption aves las vendenrs;

o) construlre une maguelte pour valider ln conception
définitive;

D} épporter ur souticn nu contrble des premicrs adicles do
production des sysidmes;

) fadre1es dessing de détall défanitifs ponrela fbrication et
I"instatlation;

1) ddiveer Ta nomenclature,

Ces diapes exigeront plus de tempe gue le délei de 50 jours
allcud par "Ofice peur compléter un changerment dens la
conception. De multiples chongements et eolutions de
rechange, comme en demande *Ofifcs, sont impossibles 4
tlaborer dang le temps preserlt pour 125 rezsources humadnes do
YA,

L.

De touts facon, aucnne des différentes solutions de rechanpo
rofatives 4 la conception demandées par 1'OfMice nc peat Cire
compléiée funt qu'une solution définitive n*aum pag &4
déterminée ef quole long processus déeril ci-dessuen’uurapas
dod achevil

L.1

h) enfin, ¥1A Rail demands que soit tenus una andience pour
expliquer ces pasitions de telle sorte qua I'Offics pent Stre
entibrament comvalne qu'il posside toos lea reracignements
dont disposc actucliement YIA Rail,

[61] L Office n’a pns tema d*audisncs ot atls a repdu
e décision définitive le 29 octebre 2003, dans laguelle,
pour |2 premigre dois, il & précisé les changements
CONCTEYS & APPOTter pux volitured Renaitagncs,

décis iti

(02] Drans la dfcicion définitive, bien que I'Offics s
aoit hien exprimé an début de son analyse en déclarnne
qn'il fallait effectuer une pondération enire les droiis des
personres ayant ume déficience et canx dn fonmisseur de
gerviges de transport en conformitd aves Panicls 5 dela
LTC (décision définitive de I'Office, & In page 20), il n'a
pas réalisé une ielle analyse. Quoique 1"Office ait, d'une
maniére superficistle, examing la sftuation financidee de
VEA, cela s*équivant pas 4 voe pondération des intéréis
aw sens de *acticla § de Iz LTC,

391
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Both decisi
[63] In sty view, the Agecy, having been asked by
the CCD at the berinning of this proceeding, to halt the
purchane of the Renaissance cars, failed & then look
beyundthallmissmcmtnpmpalymldﬁlhs
whole network. The Agency's conchoion in the
prcliminary decision and its show causs order
demanntrate that its primary focus was confined to the
Renaimsnnce cars aod aot on the network as & whole,
which resulted in a faiture to consider alternative ecticns
that VIA could take te aveid or ameliotate tha problem,
such as providing alternative transpertation or providing
different trains at different timss, The Agency’s failure
1o properly consider VIA's network aa a whale was
pinently unreasnaable,

(64T 1Instend of focussing on the Renaissmnce care,
there were certain poits the Agency should have
addresaed in the show cause order, which would have
provided VIA with an opportmity to sugpest other
meana of aceommodating the problems. Forexample, the
Apgency should have requested more information a1 to
the featwrea i the Repaissance cars thet were
advantagecus to persons with disahilities, If the Agency
had asked, undoubtedly they would have bean told that

(&) the availahility of &8 wheelchair He-down;

{b) the use of 4 bedroom: for & nop-sighted passenger
aceempanied by a guide dog;

{c) the use of 2 VIA-supplied purpose-built whealghair,
to allow wheelchair pageengers to move throughout the
wrain;

() eutomatic daors between cars (o assist in movement
by persons with disabilities;

(&) brai] marking for sight impaired;

{fy visual train information;
mmmgmwwmﬂng;ﬁrhmhgmmed;md

1eux décisi
[63] A monavis, l¢ CCD lui ayant demeands, su début
de Piustance, d’interrompre l'achat des voitares
Renaissance, I"Office 2 ensarite omis de regarder sr-delk
des voitures Remaiszance pour exsminer de fagon
appraprite 1'sngemble du réacan. Sa conchusion dans Ia
décision préliminairs et son ordonrance de justificetion
démontrent qu'il a mis exclosivement 1'accent sur les
woitures Rennisgance et non sur le résean dans son
ensemble, ce qui 1'a amend 4 ne pas tenir compta des
autres megures que VIA ponvail premdre pour coatourner
on atténuer o probléme, comme de fourmir un transpan
de remplacemenm ou dPoffrir difffrents wains 4
différentes hewres. L omission par 1"Office d examiner
de fagon appropeiée le réseau de VIA dans son cnsemble
étpit menifestement démisonnable.

[64] Auliendesecentrer guries voitares Renaissance,
"Office aurait 3 traiter de certamns Alémemits dang
I'ordonnance de justification, ce qui aurait permia & VIA
de propaser d'mitres moyens de résondns lea probldines.
Par cxemple, I'Office aumsdt di demander plua de
renpcignements en co qui conceme les caractéristiques
des voitnres Renaissance quoi éfaiesit 3 Pavantege dos
personncs gyant une déficience. 5i 1'Offics 1°avait fait,
on i aummit ipdubitablement dit que lea voitures
Rennizasnce offratane:

8) la disponibilité d on dispositf de retenue pour fauteail
romlant;

b) ["utilisation d"ume chambre pour un passager aveugls
accompagné d*un chien-guide;

<) l"utilisation d'un futewil roulant spécial, foumni par
VIA, pour parmettes sn: passagens en fautenil nonlant de
se déplacer dang Iz train;

d) des portes antomatiques entre les voitures poar aider
les persormes ayont une déficience dans feum
déplacemenis;

e) le nrarquage en braitle pour les personnes ryant ane
déficience visuells;

i) de I’informetion visnalls relative an train;

) des signalisations d'urgence pour lea porsonmes ayant
une bcience auditive;
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(h) movezble ann rests for mobility impaired. (Sen
affidavit of Joha Marginson, swom December 5, 2003,
White the Meargivson affidavit was not before the
Agercy durmg the procesdings, by order of Malone J.A.
dated Tuly 13, 2004, VA waa sllowed to adduce fresh
appealed.)

[65f While the Agency focussed its apalysis on
obstacles in the Renaissance cara rathar than the eptire
network, the dissenting member of the panel comrectly
focnssed on whether VIA’s network was able to cope
with eny undue chatmelas found in the Renaissance carg,
Ibelieve he took the proper approach, At pages 148-149
of the preliminary decizion, Mr. Cashin stated:

Upon making a finding that theve are cbatacles, it 1= then
hecesgary ngain, pursuant to subsection 172(1}of the CTA, 1o
consider whether those obstacles e wmdue, This analysls
involves a balenciog of the unduencss factars set out by the
parties, Az set out by [he Federal Court of Appesl in the
Lemonde Declsion, the Agency trmst take into acoount the
context in which an allegetion that an obstacle is undue is
made. In this regard, | agree with VIA’s argument that iz
network ia the peoper context for the Agency’s undueness
analysis, My sssessment of the evidence and argument
preaanted by the parties leads me to the praliminery conclusion
that the obstactes found in respect of the Renalssance cara do
nct comatitate nndua obitnoles fo the molbility of persona with
disabilities,

[N

Affter reviewing VIA's snbmissions regarding fts nevwork, I
<an omly canclude thet there ia no evidence that V1A s exlsting
nietwiork, with the eddition of the Renatssance cazs, will not
continie to provide sppropriaie servicea to persons with
disabilitics. In fact, VEA submitted that its corrent policies and
practices thet eszist persons with diewbilities witl continue o
apply, with the intbroduction of the naw cars,

dw

VLA edvised that the Renafssancetrains are a “special one-time
purchase” epd are aot the tains of the fulure VIA
scknowledges thar the Renaissince cars will not “mieet all of
the needs of those with disabilites” and (hat any obstacles

h) des aceoudoirs mobilea pour las personnes ayantuns
mobilitd réduite. (Voir 'affidavit de John Marginson,
apuzerit le 5 décembra 2003, Bien que I'Office n'sit pas
en A ga disposition affidavit de M. Matginson au couts
de Pinstance, VIA for sutorisée, par unc ordonnance du
JugeMalonzs, T.C,A., datée du 13 juillot 2004, & produire
de nowveanx Eldments da prenve devant 1a Cour. Onn'a
jamais interjete: appel da cetie ordonnance.)

[65] Bier que I’Office it contré son analyse sur les
obstacles dans ics voitures Renaissance plitdt que sur te
réseau en antier, le membre dissident du tribunal a'eat
centré de fapon approprie sur Iz question da savoir si le
réseau de VIA £1ait cn mesure de falve face aux obstacles
abusifs constatés dems les voitres Renaissance, Jo crois
qu'il & appliqué la bonne démarche. Aux pages 163 4
165 de 1a décision préliminaire, M. Cashin a déclard:

Aprés avoir déterminé In présence d'obstecles, il cat cncore
néseasaire, conformément an pamgraphe 172(1) de | LTC,
d"évalver o ces obstacles sont abusifa, Cetis anolyse comparte
wne pondémation dea factsore présentés par lea dinx porites
relativement au caraciére obmsif des obstacles. Comete 1o
dtablila Courd'appel fédérale dans la cavse Lemonde, 1'Qffice
dell prendre en considération le contexte dans lequel est
présentés allégation d'obstaclo abusif, A cet égard, jo sufs
d'accord avec argument de VIA voulant que son réscay
constitng le contexte npproprié pour [*apatysa du carctére
abugif par 1"Office. Moa évaluation de la preuve &f des
platdoities présentées par 1es panties m*améne 3 Jo conclusion
préliminaire que les obstacles conetstés reltivement mx
voitures Renaisgance ne constibuent pas des obslacles abusifs
aux posaibilids de déplacement des personnes oyinl une
défigience.

L.1

Aprds gvoir examing les abservationg do V1A concernant son
réseau, je ne peux que conclure que rien N6 protve que 501
réscau existant, avec I'ajout des voitures Renslssince, ne
eontnwera pas de fournlr des servipes approprids nux
peasonnss ayantune déficlence. En effer, VIA & fait wnlofr que
aes politlques ot méthodes sur assinianes aux pecsonncs ayant
une déficlence continveront de s*oppliquer ovee 1*entrée an
atrvice des nouvelles voltures.

L.

V1A & indigqud que les trains Renalseango consthvent un wchat
spécinl poncuely et qu’lle ne représenrent pos les traing du
futur, VIA reconnait que les voituros Renaissance na pourront
wrépopdre & tows lea bespins des persomnes myant uno
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dlleged by CCD concecning the Renmigsance traina are
ovircoms by the “adeuate provision of other fransportation
services provided en VIA Rafl's network”, In my view, this
implies that VIA will address sny obmacles related to the
Reneissance cars ty mking the appropriate meamires to eretire
thar VIA's network continues to addresa the needs of persons
with disabilites.

Although I recognize OCDFs arguments concecning the impact
of the obsacles idencified by the Agency on pasons with
dizabilitics, | am of the view that there is no evidence that these
obstacikes will not be pceommodated by VIA's network, The
tights of persons with disabilities t have equivelent acoess io
the feders! transportation nervork does not mean idenilcal
nocess or the provision of the identical sexvices that are
avnilable w other passengers but eather it implics the notion of
apcommaodation and V1A, in oy view, hes demonstraled that
even with the additian of the Remwissmncs carn, the interests of
persons with disabilities will continue bo be secommodated by
YIA's network

[66] The dissenting member retired before the final
daciaionwasrmdemdmdidnnlpmicipminit

Esjapeing of Intorests
t obatzc
[67] In the show comss order, the Agency mads

preliminery findings a= to the obstacles In the
Rennissamce cary it coasidered to be undue, At pages

143-144 of the preliminary dacision, the Agency made
the following Andmgs

The Agercy hes mede preliminary findings that the following
features in the Rennisgmos Cars conatimt= undue obstacles to
the mobility of persone with disahilices, including, and &
particilar, persoms who use wheelchairs:

I. Coach car

(a} thelack of movable aisle armrests on the double seat sids
of the coach cers

2. Ecorvmy cpuch car
(2} the width of the aisle betwean the two washroos

(b) the inadeguete clear floor space of the wheelchnir
tio-down to sosemmeodate a Persanal Wheelchair and 2
gervics unimal

(c) the amount of manomvring space, inchuding the
lack of 8 150 oo (59.06™) tuming dismeter in the

déficiences o que bt obstcle dont Te OCD alligus la
pirésence 4 la suidz de I"eninds &n service de ces voitares sera
compensé par ks «fowmiture adécquate d'auires sorvives de
transport offerts sur le résean de VIA Railw. Selon moi, cola
inplique que VIA remddiers & tout obsincle concemant lea
viitures Renaisgands: an rrenant des mosumes approprides paur
veiller 4 o6 que 1o résem de VIA continue do répondre wmix
besping ey personnes ayant une dficience.

Bien gque jo reconnaiase la validitd des arguments du CCD
soncemant ley conséquences tes obstpolea consmiés par
1'Office pour les personnes ayant uns déficience, |*sstims que
viz ne prouve gee ces obstecles ne pourront ére €liminds
grilce au réseau de VIA. Les dioitn des parsonnes syant ine
déficiencor de jouir del'égalité d°accds av néscau des trenaporta
de compétence fédérele ne signifie par un accés identique on
la prestatlon de services ideotiques gqui sont offerts wx autres
passagers, mais implique plut la notion d'sccommodements
# VIA, d'aprés moi, & moniré que méme avec I'sjout des
voiturea Renaissence, e résam: de VTA continuern de servir les
intérdts des porzormes ayent uns déficience

[66] Le membre dissidant a pris sa retraite avant que
Ir décision définitive soit renduc et il n'y & pas patticips.

[671 Danslordonnance de jushﬁl:auon, I'Office atind
dea conchwsions prélimingines quant aux obstaclea deg
voitures Renaissanee qu'H considérait sbusifi. A lapage
158 de la décision préliminaire, il a tiré s conclusions
suivantes:

L*Offico a venclu, & titre préliminaire, que 163 carmctecistiques
ci-dessons des voilures Rengissance constituent des obatacles
shusife sux possibilités de déplacement des persormes syant
une déficience, nptarmnent pour les personnes qui utilisent un
Fagtenil roulent:

1. Yeltares-conch

6) absence d'accowdnirs mobiles cBtf cotloir du cfté ded
sidges douhles des voiturss-coech

) Iargmr&uwuloirmlesdmxwi]m

b)  aire de phncher digagée ipadéquate dans la zone dy
dispositif de redenue pour fanteu/] rowlant pour recevoir
un Bruteull roulent parsennel €1 un aninel afdant

¢) insuffisanca de "espace de menouvie, notarment en
reison de I'absence dupe aire de rowmeion de 150 cm

Y
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wheelchair tie-down area

(d} the width of the buikhead door

(e} thelack of seating either beside ar facing the whoelchaic
tie-down for an attendant

(f) the insufficient space that will asconunodate persons
travelling with service animals

3. Counglaty

(a) the Montéal-Tooonto overnight tratn consist and the fact
that there i9 no accessible wishroom for persons using
the wheslchair tie-down in the econony coach cars

4. Sinirs

{a) the riger heights and stair depths

()  the lack of clesed stair rlams

5. ZAecesible yulte™

() the widih of the doors in the “accessthle mite"™

(b}  Lhe fact that o permon with & dissbility will not be ableto
retain 3 Persanal Wheelchalr ity the “accegsible suits”

{t) the insmfficient space beside the toilct in the “accessible
guite” 10 allow B person using a Pergonal Wheelchair to
effect a side tramefer to thetoilet

{d) the lnck of 8 I3} cm (39.06" murning diemeter in the
“acceasible suibe'”

[68] Asnoted above, YIA was mmabls & provide cost
estimates prepared by z third party witkin the time
allotted by the Agency, including the 50-day axtension.
As aresult of this, the Agency rendered its finnl decigion
without such cost estimanes, What the Agency did have
and did consider wae a cost cotimpate by 8 company
called Pro-Sphere, which, according to the Agency, had
been in the files of VIA, and were produced by VIA
along with its letter indicating that it peeded more time
to comply with the Agency's order for production of
more informetion, The problem with the Pro-Sphere
report 8 that it provided estimates only on toilet
configuration, which was only one of the 14 features
found by the Agency to constitute undug abstacles, It is
also not clear a5 to what expertise Pro-Sphere possessed

(59,06 po) de dismdita dans T zonc du dispositif de
retenue pour fauteuil roplant

d) largeur de le ponte de leison

¢} ehsence de sidge pour accompagnotenr & citd ou en face
du disposidf de rpbemue pour fautenil rovlant

f}  insuffisence de I"especo pour recevoir des porsonncs
voyageant pvec un animel aidant

1. Rumes de trajos

a) la disposition des voltures de lo rame denuit
Muontréal-Toronto et I"abacnes do toilette aceessible pour
les petsonnes utilisent le dispositif de retenoe pour
faurenil ronlent dens les voitures-corch do la closse

fconomique

4, Escallers
a)  hemteur des contremarches of profendeint des marches
b) abeence de contrernarches fermées

5. pBuite nreessiblas
a) largeur des portes dans la «owite accessibles

b}  impoesibilité powr une personns ayent une déficience de
conserver son fiuteud] roulant patsonmel dans b asulte
accaseibler

¢ Insuffisance de 1"aspace & cdié de la cuvoite do teilcite
dans Ie «uite accessibles ponr permetzo A une pergonne
qui urilise un fautenil ravlant pereonne] d*effoctier un
trensfent latéral sur le sidae de la covaite

d) gheence d'une eire dorotetion de 150 cm (59,048 po) de
dinmdire dans In #suite accessinles

[68] Commnejol'aidéjhmentionnd, V1A 0 apasats en
mesure de foumir ime estimation des colits préparés par
un tiers dans le délaj allond par 1"OEicn, ¥ compris In
prorogation de 60 jours, Par conséquent, I’Office arendu
sa décision définitive aans disposer de cotte eatimation
des colts. Ce que I'Office avait et ce dont il o tenu
compte, c'étalt une estimation des cofits effectuée par
une sociétd appelée Pro-Sphere, laguells, selon 1'Ofice,
ge trouvait dans les doasiers de VIA ef avait &t prodoite
par celle-ci avec =a lefire mentionnant qu'olls avait
kesoin de plua de temps pour respecier 'ordonmance de
I'Office concement la prodvction de renseignements
addibconels. Le probléme que pose le rmpport do
Pro-Sphere st qu'il ne fournit yne sstimaticn que pour
la comfiguration des toilettes, co qui n'&tait que 1'une des
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or for what purpose the estimates were prepared
Therefore, the Ageney, in ordering its final corrective
meamures im the fnal Jdecieion, did not hawe
comprehensive third-party catimates as to the total cost
of the chanpes as it requegted from VIA iIn the show
cause onder.

[59] Subsequent to the issnance of the final decision,
V1A obizined much more detailed information ebont the
costs from & train expert at Bombardier, Peter Schrum,
He filed & 10-page affidavit attaching hie 33-page report
(affidavit of Peter Schrum, sworn December 5, 2003 at
pasagraph 3, Thia effidavit was alse newly addoced into
evidence befors this Cowrt by order of Malone ILAL) The
Schrum affidavit amalyses the steps required to complele
thework. It describes the staps of the production process
und the mejor areas of change directed by the Agency. It
contpiny diagrams, bours estimated, plans, titing and
risks. The report addrassed each of the 10 comrective
measures ordered by the Ageney in its final decisien pnd
is the omly objective third party report which
comprehenzively estimates the costs of all the changes
ordered by the Agency.

[70] Inhis affidavit, Mr. Schrum said:

The re-construction of the care, g3 ditected by the Agency,
make no engineering or production scnss. Some of the
directions of the Agency are Iaden with & nuenber of complex
sad unknown stroctural, enginecring, production aod Hming
riska, [ heve done my best to complete the anaiysis needed for
the engineering feagibility study and the preparerion of the
work up to the issuance of tenders and the somplation of the
work itselE My conclugions are qualified by & sexies of
identified risks 2ad a concem that there are wnknavn risks
which will appear 65 the acmual comstruction is cerried out,
Finally, there are s number of fionctions or costs which are not
inchided i the celeulations, To the exteni poesible I have
epplisd an ypwopriate order of megmitde in order to estimate
thoge cosis,

14 caractéristiques qui, selon I'Office, constifurient deg
obstacles abusife. 1l n'cst pas clair oon phas en quoi
corgiste Vexpétience possédée par Pro-Sphere nl pour
que{les fing I'estimation a été préparée, En ordonnant sos
mesuras  corraciricas  définitives dans la  décision
définitive, 1"Office ne dispocait donc pas de 1"estimation
compléte d un tiers quant su colt toml des changements
qu'il & demmdés 4 VIA dans "ordonnance de

justification.

[69] A la suite de la déliveance de la décision
définitive, V1A a obtenty dea renseignements Deacoup
plus détniliés au sujet dee cofts de la part d= M. Peter
Schrum, un expert en trains chez Bombardier,  a dépogé
un affidavit d2 19 pages anquel &ait joint son rapport de
33 pages. {Affidavit de M. Peter Schram, souscrit Ie 5
décembre 2003, au paragraphe 3, Cet affidavit a &4
dgalenent produjt devant la Cowr 4 titw do noomvel
lément de preuve du fuit de I'ordonnance du juge
Malone, I.C.A) L affidavit do M. Schrum analyse les
flapes pécessgires i I'achévement des travanx. 11 décris
les étapes du processug de production aingé qua lea
partics importantes visées par [es changements ordonaés
par I"Office. I contient des diagrammes, une estimation
des heares, den plang, un caltadrier ot les risguss, Lo
rapproft o traits & chacene des 10 mesures corpectrices
ordonnées par I'Office dans sa déciaion définitive et il
s"agit du seul mepport objectif produit par un ters gui
présenie ume estimation complits des cofits de
I'ensemble des changements ordonnés par I'Gffice.

[70] Dacs son affidavit, M. Schrum a déclaré:

[TRapuCTION] Lareconatruction des voitures, comime [ Offics
I*erdorne, n'a aucun sens tant our Je plen de ingéwieric gque
sur celul de la production. Quekpees-nnes des directives de
1"Office comporient nn certain nondhre de risques complexes
et inconnus en rapport avee b struchire, [MinpStieric, le
production = I calendnier. Fai fait do moo mienx powr
compiétsr I'ahatyse requise pour I"éude de Faisabilitd sur ley
aspecis techniques # {a préparation des vevaux josqu'd la
délivrance des sourisafonz ef 1'achévernent des traveux
cux-mimes. Mea conclugings teposeant s nne site dorisques
dégagla et sur vme préoccupation selon laquells £l axiste dey
risques inconnus qui apparaiiront locague 1a sonstroction score
réelleracnt exéeutée. Enfhn, fl ¥ m nn cerimin nombie de
fooctions ou de coilts qui ne sont pas inch dens les celouls.
J*ak applicué, dans lamesurs du possible, wn ordre de grndeyr
approprié dans e but d’estimer ces collts.
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{71] He them estimated the total costs of chunges
ordered by the Agency to be in the order of $48 million,
However, ha then said:

The $48 million figure does not taks into account stroctural
changes which are unkhowm and a highly comples rigk factor.
In this regersd, the service cery wmay be feasible from an
enginesting and production pempective: [t may be possible 1o
complete all of the work with minor straciural changes. For tha
<euch cars, they will need major structural changes for much
of the work. These mejor structural changes are 5o complex
that they cannot be fully mapped out until work begins. For
example, moving the szet to the floor level raquices a new zent,
a new attachment, re-enginsering of the floor, o new mounting
atiachment and Inad-path chenges in the floar iself, The new
washroom in the coach car requires structuryl changes in the
ecach car itself, both the Aoor, the Booring structune and ndher
posglble parts. It i also necessary to re-route or re-work the
plumbing, the holding tanks, the clectrical system, the sir
conditoning sysem, the hattery underneath she trafn and othes
miajor stryctural changes, None of these changea are included
in the $48 million eost and may not be possible fom en
engioeeting perspective, The cosiz could go as bigh 20 $02
million if strucrural problems arkse.

In addition, the total cost excludes all detailed cogincedng of
Componerits,

[72] Tt should be pointed vut that the CCD, vpon
receiving the Schmm repact, filed a report of their own
by & Mr. Ron Woollan, which, while critical of the
Schrum report, does not in itself make clear estimates of
the total costs involved in making the changes ordersd
by the Agency.

{73] The Agency, in the pretiminary decision, before
undectelcng any such halancing, conciuded that V1A
had failed to provide “compelling evidenco of
econontic jmpediments fo addreszing any uodue
obstacles found o exist ip the Repnissance Cars”
{Agency’apreliminarydecision, etpapge 46). The Agency
came to this conclusion before it had even defined
the clunges t0 be made 1o the Renaissance cars. A1
this poist, it would not have been possible for

(7I] I a ensuite estimé les codis tolanx des
changements ordonnés par I"Qffice comme étant do
T"orthee de 48 millions de dollars, I1 a towtelois ajontd;

[TrADUCTION] Lo chiffre do 48 mitlions da dollars ne tient pas
comptedes changements siratiurens gui sont Inconms nf d*un
factzur de sque d'une grande complexits. A cet éxard, 1es
voltures de service peuvent &re réalisablea au point de vuo ds
Uingénlerie et de la production. Il peut &he possible do
corepléter I'ensemnble des travoux avec des chepgemenls
struchuraux mineurs. En ce qui e trait aux voitures-coach, elles
nécessiteront doz chengemants strugturaux majoury pour uae
grende porfie des fravee, Ces chongements struchiraux
majeurs sont sf complexes qu'ils ne penventéire compl &ement
Elaborda avant que les travaux commencent. Par excmpla, e
fuit de déplecer lo sidge an piveaw des plainchers exlge ua
norvean siége, i nauyesn [Rind < ancrage, un éaménegement
du plancher, un nouvean point d'ancrage pour le montage of
des changements relatifi en schéma de contrainie dans e
plancher  i-nEme Lez  nouvelles tofletizs dans In
voiture-coach axipent des chengements aruetumux dens la
vodture-coach elle-mérne, tant en ¢2 qui corceme lo plancher
que [z structurs da calui-cf alns! que d’eutves parties passibies.
TN egt &galement nécessnire de délonmer ou de retrovailler la
plomberie, les réservoire d’eaux usées, le systdme dectrique,
I syutbme de conditionnement d*air, jn baitesie sous ba trade ot
d’effectuer d'sutres chanpermnenis stnucturavy majewrs, Ameun
de ees changements n'est compria dans lecolt de 48 miltions
de dollers &t cola peue s'avérer impossible d'an point do vue
technique. Les colts pourrzient 5 dlever jusgu'd 92 wiilliona de
dollars en cas da problémes strocturans,

En plos, le codt tofal exclut 'ensembie des Studes techniques
détalitdes des composants.

[72] T convient de sovligner que, apréa avoit togn o
rapport Schnum, Is CCD a déposé son propre rapport
préparé par un M. Ron Woollam, lequel, bien quoil
crlique le rapport Schrom, ne fait pas, en sol,
d'estimation claize des colta totmee qu’implignent les
changements ordonnés par 1'Offfoe.

[73] Dans la décigion préliminaire, avont
d'entreprendre une telle pondération, 1'0ffice a concly
que VIA o'avait pas fournd do wprouve indiscutabic
d'empéchements fconomiques aux mesUrey commestives
pour remddicr 3 tout obslacle abasil constaté dang les
vaifes Renaissancen (décision préliminaive de I'Ofce,
dla pege 51). L"Office en est venus & cette conchision
avent méme d"avoir défini les chanpements 4 apporter
Bux voitures Renaissance. A ce moment-Id, il n"aurait pag
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anyvae o know the costs imvolved.

[74] Sonilarty, the Ageacy found dat there waa 10
evidence of economic impediments preventing VIA from
addressing the obstacles in the Benalgsance cars
{Agency's preliminary decigion, ot page 46) at the
beginning of the analyyis in the preliminary decision,
bafiore it required VLA to ubtain the estimated cost for
the vatious structurdl modifications i the show canse
ander, Having reached the conclusion that thers was no
compelling evidence of ¢conomic impediments in
fanding the changes hefore asking VIA to obtain
estimates of thess costs is patently unreasonebie. One
cannot copclude that VIA can afford to pay for the
changes without knowing the cost of these changes.

[75] TheAgencytherefare determinad that thers were
1o ecopomie impediments before it addressed the
changes to be made to the Renaissance cars and before
it anked for cost estimates,

[76] Inmyview, itis of Wmost importance tot just £
persons in wheelchairs, but ko all other digabled persons,
V1A, the Government of Canads snd the Conadian
public, that before costa of the magnitnde envizionsd by
the Schrum report wre Incuned, the the Agency
reconsider its declsion, taking into account the totel conts
of the changes ordered as well as the other factorms to be
bulrneed, a3 act out in the Lemonde decision

[77] As ithas been said, it iz absokately nocesaaty to
balance the wverious interests under section 5 of the
CTA. This can only be done once the true cost of the
chonges is kmown VIA had indicated to the Agency
that it could not respond o the show camse order
adecuntoly in the time altotted. It is clear to me that VIA
had a valid point. The amount of datail requirsd by the
Agency in its show canse order was very greal and
more time should have beea provided for VIA to
respond. The Agency's filare to provide mch
opporimity to VLA, in my view, constinnes a denial of
procedural faimess justifying that its decision be sst
awide with a direction 5o reconsider the matter,

été possible pour persomms de connaitre lex cofis
[74] De mfme, an début de 'analvse dane 1a décision
préliminaire, I'Office 8 conclu qu’il n'y avait aucune
preuve d'empéchements {conomiques frisant en gorte
gue VIA ne puisse supprimer les pbmeeles deng les
voitures Repaissunce (décision préliminaite de "Office,
4 la page 51} evamt d'exiger, dans Pordommmes de
justification, que VLA obtienne une cstimation dea colts
concetnemt 1es diverses modifications atructurales, Le Bt
d*avoir tind la conclusion qu'il 'y avait aucung pregve
indiscutable d’empéehements &conomigques Ao
financement des changemenis ayent de detmander § VIA
d'shtenir une estimation de cea colits ogt manifestement
déraisonnable. On n= pent conchmre que VIA peut ze
permetire de payer pour les changements sans connatire
la calit de ces changements,

[75] L'Office & donc décidé quiil o'y avait aucun
enpéchement Zconomigue evant de  fuiter des
changements 4 apporter am voitored Rehaigsance &t
avant de demander uns estimation des codlts.

[76] A mon avis, avant qoe lea colts de Pamplenr
envisapde par le rapport Schrum soient encourus, il est
fort itportant, non seulement powr les persommes oo
fauteuil roulant, mais auasi pour 'epaemble des aoires
porsonnes ayamd une déhcience, pouwr VIA, pour le
gowvernoment du Canada et pour le public caadien, qoe
Iffice rbexamine sa décision en tenaot compte deq
cilits totanx des chengements ordonnds de mbme que dea
autres factsurs 4 pondérer, énoncds dans la déeision
Lemande.

[77] Comme ccla B $t& mentiormé, il cst absolument
nécesanits de pondérer les différents intkndts en varta de
Panticle § de 1= LTC, Cals ne pent dire fitit qu'une fois
qus Je vrai cofit des changements est conm VIA avait
menticané & 1'Cffics qu'elle ne powrrait pas répondme de
maniére acéquata i 'ordonnance de justification dans la
délai alloué, J1 m’apparait clairement que V1A avait un
argument valeble. La quantitd do démils exipfs par
I"Office deng son crdonoence de justiication €tait wés
grande et an arait 48 accorder & VIA plus de temps
pout répondre. L ominsion de 1n ped de [Office 4" offir
une telbe posaihilitd & VIA constitue, & mon avis, un dénd
de Péeuité procédurale justifisnt 1'aooulation de s
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décizion avee une direct{ve visant un nonvel examen de
1'affaire.

Timpact on other ravellers gaions sur leg sulres vo urs

[78] In ean wmducncss analysis, the interests of the  [¥8] Dans une analyse rolative au caractdeo abusif, il

various partics must be balancad, However, at page 40 of
the proliminary decision, the Agency said:

With reapact to VIA s spinion that the Agsney nmst consider
its mereork agninst the acnial mombér of passengers with
dizabitities who travel on it, the Agenay is of the opinion that
such a factor is wok deteminativa, Ag discussed, the Agency is
of the opinlon that Part ¥V of the CTA is, by ils natore, buman
righta legialation, which is specifically aimed st proteeting the
righte of a minority groop; semely, persons with disabilities.

{79] In the shove quotation, it is unclear as to whether
ths Agency dismissed as & consideration the fact that, of
the pasgengers travelling by rail, only 0, 5% of tham wsne
disabled in 1995 acconding to the Agency (Apency's
preliminary decisior, at page 40 and 0.0611% in 2003,
aoeording to VLA, In either evem, the £ e represemting
disabled paseenpers wevelling by rail is small. ‘While 1
am in agreement that the fact that pagsengers with
dizabilities constitute & small percentage of all
passengers canngt be @kea to justify totally inadequate
facilities for disebled peopls, tha mumbets muost
tenetheless e taken inte consideration.

[80] Tt must be nowed that althongh the carrier is
cbliged %o take into account the needs of dispbled
persons, ths needs of hon-dizabled persons must also be
taken into acconmt becavse the syetam must function snd
be available for all uzers. Part of the balancing analysis
requires a consideration of the moniss teceesary o kesp
the system running. Ifexperses are 5o high that VIA has
b0 increase its fares and average citizens cannctafford to
travel, then the objectives insection 5 of the CTA cenntot
bie met.

[B1] In my view, without having the necessary
tnformation 4 {o costs before it while rendering its final

fawt pondérer les intéréts des différemtes parties.
Toutefois, & la page 44 de la décision préfiminaire,
I'Office a déclaré:

En ce&qui & trait & 1"opindon de VIA voulant que HOdfico doive
considérer son réseau en fonction du nambreréel de personnes
ayant une déficience qui ont voyegé & bord do 555 tipins,
Pffice est d'avis que ca ficteur n'est pas déterminant,
Comrue {1 est mentionné plus hawt, I'Office est d'aviz gua la
partie ¥ de la LTC est, do par sa nature méme, un texte
[piglafif qui treite des droils de la persomnn, vieant
epéeifiquement & protéger les droits d"un groupe minoritaire,
' est-d-dire == personnss ayant une déficience,

[?5] Danslapréeédente citation, onre saitpas trop ol
I"Office a rejeté en tant que considération le fait qua, des
passagers voyegeant par chemin ds fer, seulement 0,5 p,
100 d'entre eux avaient une déficience en 1995 solon
I"Officn {décision préliminaire de 1'Office, i [n page 44)
et 0,0611 p. 100 sm 2003, selon VIA, Guoid qu'il en soit,
le chiffee représentant les passagars ayant una déficience
qui voyagent par chemin de for esl minime, Bien que je
conviemnie que le fuit que les passegers ayant uno
déficience conslituent vm pourcentage minima de
Yensemble dea passagers nopout pas seovir a juatifier des
installations compidicment medéquates powr Jes
personnes ayant une <éficierce, les chiffres doivent
néanmoing &g pris en condidération.

(80] 1l fautsouligner que, bienque lc transporteur solt
abiligé de tenir compte des hesoins des personnes ayant
one dificisnce, les besoins de celles n'en ayant pas
doivent dpalement Stre pris en compts parce que le
résean deit fohetionner et &tre accessible 4 1'ensemble
des utilisatenrs. Une partie de 1'apalyse relative 4 la
pondérationexipe que I'on prenzie en compts les sommes
nécessaires ponr assurer L'exploitation du edsemt. $1 log
dépenses sonl élevées au point que VIA doivent
angmenter ses tarifa et que les citoyens ordinairea ne
puiszent pas st permetwe de voyager, les objectifs de
'articla 5 de [a LTC ne peuvesnt donc pas Are attaints.

[BI] A mon avis, le fait de ne pas disposer des
renseignements nécessaires quant sux cofits au menent
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decision and by failing to comsider the ¢ost and the
impact on other tavellers, the Agency's decision is
pateatly wreasonable,

Apegey expertise

[22] In the preliminary decision, the Agency
concheded that there was no evidence 1o qupport VIA's
opinion that its netwerk could eddress obstacles that
were found to exist inthe Renaiszance cars, Specifically,
at page 38 of the preliminary decision, & Agency
found:

Furthezmnore, the Agency finda that theve is ne avidénce on the
record that supports VIA's opinion that its existing floct or ite
network, generally, will addresa chetacles that may be feund to
exist in the: Renajszance Cars.

[63] However, thers was pome cvidence in relation to
VIA'a belief that it could aecommodaie persons in
wheslchairs, For example, there was evidence before the
Agency asto VIA'2 nedwork featurcs, VIA s network bas
various policiss in place specifically designed for the
accommodation and comiort of persons with disabilities,
inchuding palicies reparding wheslchair bandting, where
VIA gorvice agents ste treined in providing assistance
and equipment for persons with disabilities.

[84] TheAgency alzo seid that VIA had aotsubmittad
any svidence about itz aliemptive transpartation policy,
This fails to note that the Ageney is a inlamal with
expertize in areas of railway transportation policy. This
expertise is the reason deference in shown to the Agency
by the courts. In Decision No. 479-AT-R-2002 [In the
maiter of an application filed with the National
Transportation Agency by Jean Lemonde, on behalf of
Minlkami (Chub de mini Basker-baif en fawiewil routant
“Les Ramikazes "), concerning difficultles encountered
on & Decembar 1993 round trip with VId Raif Cannda
Inc.—Decision Ne. 791-R-I965 and Order No.
J1995-R-¢491, both dated November 28, 1995) dated more
then ong year prior to the fipal decision, the Agency
reviewed VIA's transporetion network when it was
sonsideting a complaint about an vadoe cbstecle and
noted the following about its own mandate:

de rendre sa décizion définitive et I'omission de tonir
compte du cofit et des réparcussicns sur les auires
voyageurs rendent Ia décizion de 1"Office menifesterrent
déraiscanable.

[82] Dans la décision préliminaire, 1'Office a conchu
qu'il r'y avait zucune prenve pour éayer Lopinion de
VIA zelon laguelle son réseau pouvait remédier mux
obatacles constatés dans les voitnres Renaissance, Plus
précisément, & la page 42 de la décizion préliminaire,
I*Office a conclw:

D plus, il constte qu'ancune prewve au dodsier a& vient
Suver Iopinion du tansporteur wvoulsnt que 3on parc
Fermoviaine existant ou son réyeen exisient, deng lew: ensemble,
pemeitront d’éliminer des obstcks qui powmaieat e
présenter dans i3 voitures Reorizsance.

[83] Toutefols, il y mvait certning Eléments de preuve
relativentent & In croyance de VIA selon Inquelle elle
poivait satizfaire leg personnss en fauteuil rculant. Pac
cxemple, I'Cthice disposait d*éléments de preuve quant
au caractiristiques du réesan de VIA. Ce résesn 3
diverses politiques en place deps [e but précis
d'accoeillir confortablement Ies personnes ayani une
iéhcience, ¥ comprig des politiques concernant Ia prise
encharge de fwtenils rowlants, alors que le personnel de
V1A gt formé pour offtir de T'aide ot de I"équipsment
aux personnes ayant vhe déficience,

[384] FE'Office a également affirmé qoe VIA n'avail
prégenté aucun élément de preuve au sujet da sa politique
sur les trangpons spécimnx. Cela néglige [e fait que
I'Office est un tribunal possédant une experiiss dans des
domaines relatiix & ka politique sur s tensport par
chemin ds for. C'est cotte experdize qui justifie la
déférence dont font preuve les cours 4 1'égand de
I"Office, Dang la décision n° 479-AT-R-2002 [Relative
d la demandz déposée quprés de I'Office natlonal des
transports par Jean Lemonde, aw nom de Mintkami
{Club de mini Basket-ball en foutenil roulant «les
Kamikazess), concernant les difficulrés qu "H o eties ou
cours d'un vayage aller-rejour avec Vid Rail Canndy
inc, en décembre I993—Devision r° 79I-R-1995 @t
Avrried 1 [005-R-401, rous dewex darés du 28 novembre
19¢%), remoptant 4 plug d’on sn avant Ja déciaion
définitive, "Office 8 examiné le résean de transport de
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Ttis worth noting thas the tribunal"s consideration of The matter
of apeessible transportation predates the 1988 amendments in
that the first sccessible transportation meter was considerediin
1980 when Ene RTC entertalned theapplicarion fied by Claviss
Kelly, 8 pavson with s disability wha uses a wheelchair, egainst
VIA undersection 281 ofthe then Railwey Act which required
mailway tariff provisions 1o net be prejudicial to the puble
interest.

[85] The Agency noted the same fact at pago 28 of the
prcliminary devision:

Conceming expertise, the Agesicy has the necegzary expertise
ta desl with this eomplnint, The fiest accessible tmnsportation
matter waa considered in 1380, prier fo the eaechment of
specific  acceswible irsmspostation provisions n the
legislation. .. .

Specifically, the Agency bas addressed complaints where,
among others, iegees perteining to sisle widthe and accessible
mslnumns bave bun mnumd. In terme ufm ];glancing

[85] While iy views on this point are not necessary
dor my deoision, I would say, by way of obiter gy, that
givem the Agency’s mandate, iis expertize and the fact
that VIA has coma before it on sumerous occaslons, the
Agency should have mades use of its ¢xpertise relating to
rail tmnsperiaticn matters wiws considaring VIA's
neiwork. Accordingly, while there may pot have heen
exiensive evidenos submitied by VIA (because ths
Agercy's focus was on the Remaisgance cars), the
Agency is required to drew om its experise for its
decisions. That is the purpose of having an expert
tibunal and of the Courts piving deference to its

(871 Aspreviouslymentioned, subsequent to receiving
the show canse order in the preliminary decision, V1A

VIA alors qu'il prenait en considération uee plainte au
sujet d™un obatacts abusif et il a fait remarquer ce qui suit
CONCErNant son propre mandat:

1 vaut la peine de meetionner que ] examen delaquostion des
trenspeits accessibles par le (ribunel date d'aovant les
modificafions da 1938 en ca sens que c’eat en 1960 quo la
question deg transports aceessibles a £1d examinée poor In
premidee fois, borsque Js Comité a entendu la plainkc déposde
par Clariss Kelly, pertonne ayant une déficience quil utilise
fauteni] roulant, conire VIA aux termes de "acticle 281 do In
Lol sur bes chemins de fiergol stipulait qua les dispositions des
tarifs des compagnies de chemin da fer ne devalent pas porter
préjudice & l'intérét publie,

(85] L'Office a souligné = méme fit & le page 31 de
la décision préliminatre:

Sur 1= plan ds 'expertise, I"Offtoe o5t suffisamment expert
pour maiter la présentn plaintc. La premitre question de
transports accessibles a étécxmmindeen 1980, avant Fadoption
de dispositions spécifiques sur fes transporis acosgibles dans

1 Wegdalation §, . ]

L.

Plus précizément, 1"0Offiee s"est penché sur des plaintes od son
sxamen 4 touchd potamment des questions de Jargeur dey
ouulometdatmhummesslhles. Mtgm@lﬂig

x, I'0 B _exs

now liti destrarm t'la‘u
i.-] 18 fournis
pansport. [Non souligné dans 1*original.]

[36] Bien que mon opinion sur ce point no soit pas
hicessaire 4 I*Epard de ma désision, je dirais, an meyen
doremarquesincidentes, qu'étant donné son mandat, son
expertise ot le faft que VIA a compers devant lul & de
nombreuses reprises, I'Office aurait dif utiliser son
expertise rejative aux questions de transport ferroviaine
lotequ®il a cxamieé Je niseau do VIA. Par conséquont,
bien que VIA n'nit peot-2tre pas présentd vne preuve
abondante {du fait qua 1'Office metialt I'accent sur fes
woitures Rengigsance), "Office est tenu de sa fonder sur
son expertize pour rendre ses décisions, Clegt lx maison
pour laquelle i existe un iribunat expert 8t que log cowrs
font prewve de déférence A 1'égard de sea décisiong,

ot | Iea sul'utl
ices da

Le drnit d=

[871 Comme je "ai d&jh mantionnd, apris avoir regu
I'ordonnsnce de justification dane la décision prélini-

me audisnne
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roquested an oral hearing 1o explain fmeer afia the
difficulties in responding to the show cause order. This
cral bearing was denied.

[88] VIA's position was thai the Agency’s decisions
would have a sigmificant impact wpon Y14 and therefore,
VIA should have been afforded fall procedural rights.
Fuli procedurnl rights, in many instances, require an oml
hearing, especially where the jssucs cannot be resolved
on the basia of the documentary evidepce alone, Here,
VLA requested an oral hearing in order 1o fully present
its argaments on fhe show cause order and has now
stated thae the failare by the Agency to grant the aral
hearing deprived twe Agency of svidence that was
pecessary for the proper rendering of its final decision.
been denied, the proper tamedy is for the cowrt to quash
the decizion and remit the mater back to the

(891 Innoting that the content of the duty of fairness
is flexibie and depends ¢ the comtext of the statte at
iowue (Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 8.CR. 817, ut paregraph 22
(Baker)), it ia muy view that the Agency had the right to
exercise its discretion in deciding whether to grant an
oral hearing. ¥t has discretion i the conduct of its own
affairs (Foker, at paragsaph 27) and neither the CTA nor
the Apency's Grenersl Ruies (National Transportotion
Agency General Rules, SOR/88-23, section 33) require
it to bold an oral hearing. Specifically, sections 38 end
40 of the General Rulog state:

38, The Agency may meke any order, decision, ruling or
direction or give any leave, sanction or approval otherwise
than by holding an oral hearlsg.

40. Procedursl decisions shiell be made on the hasis of
materigl filed with the Agency and without an oral hegring
unless & party demonstrates that the inteccets of justios requirs
the halding of an orel hesring.

naire, VIA a domandé qu'una audience sait tem afin
d'expliquer, entre mutres choses, les difficultds
rebconifrées powr répoodre A cefie ordopnance. On 2
refiné de tenic I 2udience,

[88] La position de VIA était que los décisions de
1"Office auraient des réparcusgions importantes sur alle
et que, par conséquent, slle mirait ¢ bénéficier de tous
fen droits procéduravx. Ceux-oi, dans de nombreux cas,
exigent une sudicnce, en particulier lorsque lea questicns
ne peavent 8wre réglées sur 1a eeule Base de la preuve
documentaire. En l"sapéoe, VIA ademandé ime audience
dans le but de présemter entidrement zes arguments
concernan] I'ordonnence de justification et alls déclare
mpintenamt que Pomission de lz part de 1'Office
d'accorder 1'avdience a privé celui-ci des éléments de
preuve qul lui &mient nécessnires poar que sa décision
définitive soit rendue de fagon apmroprife. Par
conséquemt, VIA soutient quo lorsgue des dreits
procéduraux oot €6¢ nids, la réparation appropiiés cat
I'anmidation de la décision par la cour et k& renvoi de
"aftaire an décideur admimiatratif

[%9] En sculignant que le conteou de 1'obligation
d'équité eat souple et qu'il reposs sur 1o contexis da la
lod cause (Boker ¢, Canada (Ministre de ln
Clitovennetd el de U immigration}, [199%] 2 R.C.5. 817,
au paragrapho 22 (Baker)), je mis d'avis que I'Office
avait le droit d’exercer son pouveir discrétionnaire en
tranchant la question de aavoir 5'il devait accorder une
audience. T pogsdde un pouvoir  discrédtionmaipe
relativemeant i la conduite de ses propres affaires (Baker,
an paragraphe 27) ef ni la LTC ni les Régles généreles de
I'Office {(Régles générates de I'Offce national des
fransporiy, DIORS/38-23, article 38) n'exigent qu'il
tenne yne andience. En particulier, les articles 38 et 40
des Régles généralea prévoiont:

38, LOffice peut prendre un acrété ou une décision au
donner une directive, une sutorisation, une sanction ou wne
gpprobation sutferment qu'en fenant une gudisnce.

[ |
40, Les décislong en ratidre deprocédure sont priscs sor la
foi de [a documentation & des pidoes déposésy auprés de
1"OH¥ice ¢4 sans In venue d'uns audience, 3 moins quune partie
e dEmontre qu'il ¥ a licu, dans I"intérst de la justice, de teniy
e gixHence.
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[90] Therefore, the Agency's decision regarding the
refugal ta grant an oral hearing is ome which it bag the
discretion io maks. Tt cannet be said that this decision
was pelently unrezscnable,

[91]1 TIdonotwich, however, nsaying this, to be taken
as saying that VIA did not need further opportunity snd
more leeway to present the information and asiimates 1o
the Agency pursuant to its direction {p the show genze
order, Whils it was within the discrelion of the Agency
1o tequie fiat this be done by letter, it was iccumbent on
the Agency to allow snfficient time to parmait this to be
done,

3 Erls) this

[92] The Agency filed a factum in this appeal and
appeared to make oral argument, In its factum, the
Agency mddressed not only the questons of iis
Jjurisdiction and siandard of revisw, which it was entifled
to do, but also other issusy relating to the facts and
merits of VIA's position. I quote soms axierpts from the
Agency’s factum as examples:

itis respectflly submmitted thet, as evidenced by the March and
October Declsions, the Apency conducted v careful balancing
of the undueacss factors, an raised by the parties. ., Tt is
respecifnlly mubmiied thal, besed an the evidence dat was
provided by the parties, the Agency’s enalysca wezc
spproprizte and reasanahls in the circumstances,

L]

A. Paregraph 70{a): The Agency respectfiilty subentis that
it findlyit surprising that VIA wasanable to obtain sxpert
evidenos on the projected cost of conducting redes|pn
and reconstruction work notil efter the Agency rondered
its finat decigion when the Ageney had cleardy set out in
the March: Daigion the preliminery usdos sbincle
findings that it had made,

E Pamproph 20} . . Many of the comective measures
iat VEA has been ditected to undertaks will, in addition

[90] Par comsdquent, le décision de U'Office
concernaty Je refis daccorder une sudience en &2t une
quelle avait ke pouvoir discrétionnaire de yendre, Onne
peut affirmer que cette déelsion $talt ronnifestement
déraisonnable.

[©1] Jenesouhaite toutefoiz pas, en disantceci, quece
soitimerpréié commeune effirmation selon lnquelle VIA
n'avelt pes hesoin d'age autre possibilité of d"une plua
grands merpe de manceuvre pour peésomter les
renseipmements et les estimntions & FPOffice snivant gg
directive dans 1"ordonnance de justification, Bien quoe
I'Office ait eu lo pouveir discrétionnaire dexiger que
cela goit fail au moyen d'uoe letire, if Iui incoinbait
d'accorder suffisamment de temps potr pannetos qua
cala soit fait

ualj 'Oifice pour apdir devant B Conr

[92] L'Office a déposé wn mémoire dans le présent
appel ot il a comparn pour formaler une avpumentation
orale. Dens son mémoire, 1'Oifice n'a pas seulement
traité des questions relatives & sa compétence ot & ja
norme de eontrdle, coqn'il avait 1o droit de faice, mads il
& égulemen! sbordé d'awtre: questions en litige
concernant Ins faits &t le bien-fondé de 1z position de
VIA. Je cite cortaing extrafits du mémoire de I"Offien &
titre d"exemples;

[TRADUCTION] Mous soulenons respechisuserasnt que, commo
Pont démonivé les déeisions de mars ot d*actobr, 1'04fce n
minutiensement pondérd les facteurs relatifs au sarackdre
shosif, souievés par les parties [ . .] Nous soutenpus
respecticusament que, en sefondant surles Sléments da preyve
présentds par les parties, les analyses de 1'Offico étnjent
approprices ef raiscunables dans les circonatinces.

L.

A. Paragraphe 70a): L'Offics sontient respeciueuscment
qu'll rouve surprenant que VIA n'oit 618 en meuras
’ohitenic wno preuve dlexpert conccmant les coflls
projeés relativement aux avewx de repriso de la
coneepfion et derecongimaction qu'aprés que 1'Offic: cot
ttndu sr déoision définltive, alors que 1"Office avait
chirement énoncé dons la déelsion do mars ey
conclusions podlimingices qu'il avait tirdes quant qux
obstacles ahusify,

E. Paragmpke 70%: [. . .] Bon oombre des mesutes
correctrices qu'on avait ondonnéd 4 VIA de prendre, en
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o benefiting passengers with disabilities who use
wheelchairs, alse benefit other pasisiges with and
withourt  disebilities, For exemple, an  eccessible
washronm will benefiimany poassengers as will movesble
aisle armresin and thua the ouwmber of pemengem
benefiting Fotn the Agency’s Decigion is gragter than the
0.061% that ViA sets out in thia paragraph.

In conclosion, the Agency respectfully eubmits thar it
recognizes the requirements of nafural justice snd faimess in
its decision=-making process end that ¥WIA was not deniad the
opportumity i properiy present its case befime the Agenicy.

[53] From these cxoerpts, it appears that the Agency
has entered into the fray and become an adversary in this
matter. This iy to be regretted. The statements of Estey .
in North Western Utilitles Lid et al v City of
Edmoanton, (1979] 1 8.C.R. 634, at pagea 709-710 are
apposite.

This appeal involves an adjndication of the Bowmd'a
decision o two grounds both of which involve the legality of
edminismetive acton. One of the two sppellants ia the Board
itself, which throngh counsel presantad detwiled and elpborate
arguments in support of s dacision in faveur of the Company.
Such active and ¢ven aggréssive participation can bave no
other effect then to diseredit the impandality of an
sdminisirative tribunal elther in he cese whers the matter is
refeared back to it, or in firture proceedings. iwolving similar
intereats and issues or the same partics. The Board is plven
clear opportunity to make its point in ite remsong for its
decision, and it abuses one’s notion of propriety to
sountenencs ity paticipation a4 4 full-Redged litigant in this
Court, in complets edversarial confrontation with one of the
prinedpals in the contest befire the Board itself in the Hist
instanee.

Tt has been the policy in this Court to limit the tole of an
sdminisrative oibenel whose declslon i et Issue before the
Couwrt, even where the ripght t0 eppesr is given by stanute, to an
explanatery role with reference to the record befors the Board
and 1o the making of reprasentations releting to jurisdiction.

In the senpe the term hes been employed by me heve,
“juriadiction” does not include the managression of the
autharity of 5 wribunal by its failure to adhee to e roies of
natiral justice. In such an izsue, when it is joined by a party ta

plus de profiter aux passagers ayant une déficisnce qui
utllisent un Gautenil roulant, profiteront égaloment anx
aulres passagers ayant ou 0'ayani pag de déficience. Par
cxemple, des {oiletics accessibles profiteront & de
nombrew passagers tout comme les accoudoms mabiles
edté couloir &t 1e nombre de passagers profitant ainsi des
décisions de 1"Office sera plus prand que i 0,061 p. 100
énoncé par V9A dins ce paragrephe.

.1

En conclusion, 1'Qffice soutlent mepecineusement qu'jl
reconnait les exigenees <de In justice naturelle et do 1" &quité
dans [ cadre de son progessus décigicene] of que WIA ne " est
pas vue refuser la possibilitd de présenter comectement sea
arguments devant 1'Office.

[93] Iressortde ces extraits gue "Cffice est desosndy
dnns I'ardne ot qu’il est deveon un 2dverszire dans cete
affsire, Cela st regrettable, 11 cet & propos de citer Jes
énoncés du juge Estey dang "arvét Nortk Western
iiilides [Lxd et autre ¢ Ville d'Edmonton, [1979] |
R.CS. 684, aux pages 709 & 710:

Aux fing db ca ponrvoi, lanalyse de I dicision de i
Cotnmizsion doit s fonder sur denx considérations concernant
{uns et auire la légalisd 4" scte administratif. L'une des
deux appelanies est la Cormmission efle-méme; som avocat a
présentd une prgumeitaiion détaiilée <t approfondic A 'epput
de la décision de le Commission en faveur de la Compagnie,
Uno participation aussi active ne peut quejeter e distrédit sur
1"impertinl itd d*un tribuna) administratiflorsque |*affairs ui est
renvoyde ou lorsqu’il est seigi d'muires procédores concermait
des intérits et des questions semblables ou Implicusnt les
mémes parties. La Comrniskion 2 tout e loigr de s"expliquer
dans ses motifs de ugement & ole a enffeint de fagon
inacceptable 1a réserve dont efle aumit di feire prerve
krsqu’elle a participé sux procédures comme partie & part
entiére, en opposition directe 3 une partic su liige dont elle
avail cu 4 comnafire en premitvo instanoe,

Cette Cour, & cet &gerd, a toujours vouku limiter le rdle du
tribunal admintsratif’ doat 1a décision est contestée § In
présentation 'explications sur le dossier dont il &tmit saisi el
d'abservations sur la questicn de 5a compdbence, e lorsque
18 Iot 1ui confire le droit de comparatrre,

i...1
Au ot j'ai emplovd ce mol i, la scompéiences

plinclut pas la ansgression du pouvoir d'um (ribunal par
I"inobeervaiion des rigles de justicanamrelle Dans un 12 cas,

lorsem'une pertie aux proctdures devant o6 tribonal est



518 V1A RAIL CANADA INC. ¥ CANADA

[2005] 4 F.CR

procsecings before that tribunal in 8 review process, Hi iy the
tribunel which finds itself under examination. To allow an
administrative hoard the opporhunity to justify its ecrion end
indesd ty vindicote isedf would peoduce 4 spectacle not
ordinerily contemplated in cur judicial traditions,

[94] The Agency cannot be an adversary in 8 matter
on eppeel wherein the decisions being sppealed wera
rendered By the Agency itself The Agency should tako
note of thiz for future proceedings.

Conchisiong

[5] Forthes reasony given, the appeal wilk be allowed
with coats against the respomdents, and this matter will
be referred back to the Agenoy for reconsideration in
accardance with these rensons,

DECARY J.A,: [ agrea,

L X ]

The following are the reasonr for fudement rendered
in English by

EVANS TA.:

A INTRODUCTION

[96] 1have hadthe preat beuefit of reeding the carefial
roesoms of my colleague Sexton J.A. and agree that
neither the proliminary order nor 1he fioal arder of the
Agenoy can siand, However, I would dispose of the
appeal on somewhat different bases.

[97] In my respectfol view, the only error by the
Agency warranting the interventipn of this Court is its
faiturs to afford a reagsonable opportunity to VIA to
addresa issuea crucial to the ultimate determingtion of the
CCDsapplication. Firml, the Agency’s preliminaryorder
should have specifically invitsd VLA to submit evidence
that would enable the Agency to determine if the
obatacles to mobility presented by the Renaissance cars
were undne when considered in the content of YIA's
network. Second, when it issmmed ity “fimal” order
speoifying the modifications 13 the Rennissante cars that

dgulement partie nux procédures de révision, c'est le iribunal
ioi-méme qui feit I'objet de 'cxamen. Aceorder au tribunnl
administatif la possibilivé de défendea sn conduite st en fait do
se justifier donnerait lien & un spectacle auguel nos troditions
Jjudiciaires ne nous ont pag holdiuds,

[94] L"Office ne peut pas étre vn adversaire dana vne
affaire en appel dans laquelloles décisions faisant I'objet
de I'appet ot &t rendues par I'Office lui-méme. Celui ol
devrait en prendre note en vue des fihsres instances.

Conglusions

{95] Pour les motifs exposés, 1'apps] sers acoucilli
avec dépens 3 1'sacontrs des intimés et le présente
affaire sora renvoyéa A 1"Office pour nouvel axamon £n
conformité avec cas motifs.

LE nxe DEcaky, LC.A.: Je sonscris aux présonts
mnolifs.

T

Co guf swit est fx version frangoive des mottf du
Augement rendus par

IEWGBREvaNS, JL.CA.:

A INTRODUCTION

[96] Traienlo grand avaitage de preadre connaissance
des motify soignensement dtawés do mon colldgus e juge
Sexton, J.C.A., etjesouscris 4 son opinion selon laquelle
ni l"ordonnance préliminaire nj I"ordonnance définitive
de1'Office ne peuvent Bire maintsnues. Towtefois, jo suis
d'avis de trancher 'appel sur des bases quelque pen
différentes.

[971 A mon bumble avis, s sevle erreur commise pur
I'Office justifiant }'interventlon de la Cour est som
omissicn de donner i V1A une possibilité raisonnablo de
traiter des questions cruciales poar la dégigion vltipe
reiafivement 4 ia demznde du CCD, Premidroment,
l'ordonnance préliminsire de 'Office anrait db inviter
expressément V1A i présenter des &léments de prenve
aui auraient permis & "Office de décider i [es obatacles
aux posgihilités de déplacement consmatés dams log
vojtures Rensissance étmient ebusifs 3 [a humidre du
coniexie du résean de VIA. Deuxiémement, en rendant

=

Hob5



[2005] 4 R.CF.

V14 RAIL CANADA INC. €. CANADA 519

it required, the Agency should have jnvited VIA to
submit a third party estimate of the costs of the
modifications and an asaessmant of their faaaibiliny fiom

an enginesring perspective.

[98] 1 am not persuaded, however, that, having
comaidered VIAs submissions regarding ite nstwork, the
Agency committed réversible error whea it concluded in
the preliminary decision that the chstacles 1o the mobility
of persons in wheslchais presented by the Rengissance
cars were “mndue”. Nonetheless, s considsration of the
patwork i so fundamental to eny determination of
whether an obetacle i undue, and the evidence on the
insue before the Agency was so Hmited, snd Iacking in
specificity, that the Agency cught to have invited VIA o
demonstrate how it proposed to mitigate the cbstacles in
the Renaissance cars, thereby cbviating the need to make
the prescribed medifications 1o them.

[99] Initspreliminarydscision, the Agency found that
the desipn of the Renaissance carz constitutes an obatacla
to themobility of many persons whosc disabglity requires
them to uze a personal whoelchair. I do noe wpderstand
Sexton LA, to require the Agepcy to reviait this ismie.
The evidence before the Agency was that these carz do
not meet mandatory accessibility standards in ather
counaies, such as the Unkmd States and the United
Kingdotn. Thiz may explain why VIA was abla 10
purchage themn at what it regarded a5 e bargain price,

[1001 The wmdueneas of the obstacles is the igsue in
disprte. Aa I have already indicated, I am not peranaded
thet the Apency's conclugion that the obatacles were
undiue wee parently unteasopable, in view of the
Agoncy's analysis of the iz, and of the general and
limited information that VIA submitted to the Agency
concerning the capacity of the netwark to mitigate the
effect of the obstecles to travel presented by the
Eensisgance cam to  passengers ming perdonal
wheelchaire, 1 am alse doubtfal whether VIA has
established that the Agency’s balancing of the factors
listed in section § was patently yireasonable on the basis

son ordonnsuce wdéfinitiver qui prdcizait les
modifications Qu'il exigesit & 'égand des voitures
Renaisgence, 1'Office surait 43 mviter VLA & présenter
une estimadon des colfs préparée por un tiem
relativensent gux modificatipns aingi qu'une évaluation
de lewr faisahilité d'un point de voe technigue.

(98] Je ne guis cependant pas convameu que, aynot
examing les observations de VIA concernant son résean,
1'Office a commis une erteur susceptible de révision
Iocsqn™il & conelu dans 1z décision préliminaire qoe les
obstacles aux possibilités de déplacement des personnes
en fauteuil roulant constat€s dang Jea  voitures
Renaksaancs Staient «abusifin, Ndanmoins, uin éxamen dy
résean ast i fordamenial pour trancher la question de
savoir gi vn obstacke eat abusif et Jey &léments de prevve
ur la question dont 1'Office &mit snisi étaient & limités,
et dépourvus de spéeificiis, qua 1I"Office awrait di inviter
YIA 4 démonirer comment elle proposait d'aplanir Jes
obstacles dane Jes voitures Renaisaance, en éliminant
pins le beaoin d'y effectuer les modifications prescrites.

991 Dans sa décision préliminaire, 1"Office a concly
qusla coneptiondes voitures Renaissance consttusitun
obetacle aux posaibilités de déplacement de nombreuses
personnes dopt b déficience les oblige A utilissr o
fmutensil ronlant personned. Ye he erois pas que leposition
du juge Sexton, LC.A., exige que 1'Dffice revoie cote
qusation, La prewve dont disposait I"Offce démontrait
qus ¢os voitures r'Saient pas conformes a1 normes
d'accesaibilité obligatoires dans 4’ autres paye tels que
les Etats-Unis et le Royanme-Uni. Cela peut expliquer
pourguei VLA, fut en mesure de les acheter pout un prix
qiti &2t considéné comma yne aubaine,

[100} Le caractére abusif des obstacles constitue In
question en Litige. Commse je I'al ¢4j% mentionns, je ne
guis pag convaincn que la conclugion de 'Office selon
lequelle es obstaclea étmient ahusifh éiait manifastement
déraisotmable, v Papalyse faite par I'Office de In
quetion ainai que les renscignements généraux et limités
que VIA p présentés 4 1I'Office en rappont avee la
capacité du résesu d’alléger I'effet des obstacles mn
déplacement constatds dang lea voitures Remaldsamcs
pour les passagers utiligang un fautedil roulant perscnnel,
Je doute dgatement que VEA, ait énbli que la pondération
effectde par]'Office relativement anx Sicteurs énumérés

HOG
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of the evidencs before it on the cost of the modifioationy
that it ordered.

[101] The following tuee preliminary obaervations
inform these conchwions. First, review for palent
unrearonablensss doss oot authorize the Coart to
intervene on the grovad that it would have weighed the
relovant fastors and the evidence differenily from the
Agency, in itg preliminary, or show cause decision, the
Agency clearly did comsider the undueness of the
cbstacles in the context of the network ag a whale. That
the Agency’s reasons sometmies make no reference to
the network in the context of undusness is explicable, in
part at Jeast, by the fhct that the Apgency was not
satisBed, on the basis of the evidence suhmited by VIA,
that the network prevented the obstacles inherent in the
design of the Renaissance cars from being undus. Nt
every shoricoming in the Apency’s analysie will
constitule patant urreascnablansas,

{102] Second,Inagree withmaycolleague’s cbservation
that, while it ic not legally necessary for tha Agancy 1o
wait votil it hes a specific complaint from a passenger
who is unsbls to use the service ardinarily provided by
& camer between two points, the kind of peneric
complaint mado in this case may prove difficult for the
Agenoy to investigate, cspecially, as this case ilystrates,
when it comes ta considering the undueness of obstaclez
i the context of the astwork and the potential cost of
modifications, The critical izsues will often oaly come
o focus towards the end of a lengthy adminiatrative
process,

{1031 Thind, in my view, the Agency’s problems were
compounded by an apparent lack of cooperation during
the administrative process on the part of VIA. Any
corporation in a reguiated indusiry, including VIA Rail,
is cntitled o defend vigorously the interasts of its
sharcholdere and cuatomers, as well as the publioc purse,
from the imposition of regulatory burdens, Monethelass,
in vicwing the limited material before the Agency ob the
network issus and the question of cost, ! find it hard o
avoid the conclusion that, if the Agency's analysis was
based on incomplete information, VIA was, in part at

#l'article 5 dnitmanifestement déraisonnabls por a base
de ta preuve dont i1 disposait concernant le colt dea

modifications qu'il avait ordonndes,

[101] Ces conclusions reposent szur les tols
observations préliminaires suivantes. Premideetoont, le
contréle eelon la morme du caractdre manifeaterent
déraisonnable n'autorise pas fa Cour | intervenir ou
motif quelle surait apprécié les factenrs pertinents et In
preave d'une manddre différente de celle de 1'Offize.
Dans sa décision préliminaire, ou de justification,
I'Offlee & clairement axaminé lo caractére abusif des
obstacles dans le contexie du réseau dans son engentbie.
Que les motifs do 1'Offics ne fasseant parfois aueune
référence aw rézsan dans le contexte du caractére abusif
eat explicable, du moing en partie, par le fait qu'il o’ &tait
pas comvaincy, sur la bass de la preuve préseniée par
V1A, que le réscen empEchait que les obstacles inhérants
dans 1a concepiion des voitures Remaissance toisnt
abusifs, Les lacunes dans 1°analyse de 1°Office n'seront
pas toutes un caractire manifcstement déraisonnable,

[102] Deuxidmement, Je souscris & P'observation de
men collépus selor lquelle, bisngue I'Office ne soit pas
lépalement fenu d'atiendre de recevoir nnc plainte
précize d’no pasgager qui n’est pas en mesurs d utiliser
le zervice offert habituslleraent eate deux points par un
tragsporieur, en rzison <du gence de plaiote générique
fommulée en I'espioe, I pent s'avérer difficile pour
I'Office d'enquéter, en particulier, gomme 13 présente
affaire lo démontre, lorsque vient 1¢ terops da st pencher
sur e caracténe abusif des cbstacles dans le contexta du
réseau ot du colt évectus]l des modificaiions. Les
questions enxgiales n'apparmitront souvent que vers ba fin
d'un long processus administadf

[103] “Troisismement, & mon evis, les problémes de
I'Office éipient aggravés par un manque epparent de
coopération de la part d2 VIA dumne o processus
sdeinistratif N'importe quellezocidid dans une industrie
réglementée, ¥ compris VIA Reil, a le droit de défendre
vigourcusement les intéréts de ses actionnaites et de sa
clientdle, de méme que kes deniers publics, contre
I'impoasition de fardesix réglementaives, Néanmoins, &
la vue du pen de documents dont 1°Cffice disposait
concernant la question du réseau et celle du codi, il me
semble difficile d"&viter de conclure que, si 'analyse de
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least, the andhor of its own misforime.

B. ISSUES AND ANALYSTS

(i) standard of roview

[104] Sexton JLA. rightly points out that this Conrt
may reverse the decisions on the hesis of the Agency's
detormination of “unduensas™ oply if they are patently
onreasonable, unless the Agency ham arred in the
mterpretation of the satutory provisions relevant to the
dispositicn of the CCD's campladnt, o1 breached the duty
of procadural falmesa.

[105] The selection of the mons: deferentia? standard o
review findings of undneness is appropriate because of
the mmltiplicity of factors and intereets to be weighed,
and the technical aspects of some of the issues. Decisions
on these matters invelve the exsrcise of dispretion, based
on the svidence and the statatory criteria, and sre within

the spocislized msndate of the Agency.

{ii) the petwark issua
(u) dyty of faitpees

[106] As Sexton J.A. rightly emphasizes, it ia settled
Inw in this Court that whether an obstacle to the mebility
of passengess with ® disability i undus must bs atacared
in the comext of the carrier's natwork. In other words,
the Agency must inguire o what extent the carrier can
accommodats passengen wishing to travel banwesn two
peints on the network who-are unable to acoess the mode
of transport offered 1o pasaengers at large: VId Rail
Canada fnc. v. National Tronspartarion Agency, [200]]
2F.C. 25 (FCA).

(107] I view of the fundatientsl importance of
conaidering the unduencas of the obstacles in the cars in
the comtext of possible network solutions, the
wmsat:sctory aatare of the evidence submitted by VIA,
ad the generic nature of the inguiry, the Agency wasnot

1"Offioe était fondse sur des ronscignaments incomplets,
ViA seruit, du moins <n partie, 1'artisan de son propre
malheur,

B. QUESTIONS ET ANALYSE

1) 12 norme de contrilte

[104] Le juge Scxton, J.C.A,, 2 & juste titre souligné
ane: Ja Cour peyt infirmer Ies décisions sur la bass da la
détorminetion par 'Office du weamctére abusifs quo ai
elles sont mamfestement démisonmables, 4 moins que
I"Odfice ait commis une orrour en interprétant les
dispositions Iegialativea pertinenics an réglement de la
pleint du OCD ou qu'il eit mangué & 1'obligation
d'équité procéduzale.

[105] Le choix de la pormp sccopdant le plus de
diférence pour congbler lea copchwsions quant au
caragtdre abusif est eppropriSe on raison de la
multiplicité des factoums ot des intéréts A apprécier, ains
que dea aspects tecimiques de cerlaines des questions.
Les décisicns enr cos questions impliquent 1"exercice
d'an pouvoir discoétionnaire, basé aur 1a presve aimsi qoe
sur les critéres légmm, et ¢lles onirent dans le cadre du
tandat spéeialisé de 1"Cffice.

ii) Ja question du résean
a) !'Qh!!'gﬂlim drggm!g

[106] Cormmng I juge d'appel Sexton le souligne A
juste titre, la pamisprudence do la Cour est constants
comine quoi ln question de gavodr 8i ub obsiecle aux
posgibilités de déplzoement des passapers ayent une
déficience eat abusif doit Eire apprécie dana e contexte
de résean du travsportenr. Autrement dit, 1'Offico duit
vérifier dana quelle mesure Je transporteur peut natisfaire
les pssagers désirant voyaper entre deux points sur Je
résenn et qui ng sant pas eo mesare d'accéder pu moyen
de transport offert aux passagers en géndral: #74 Rall
Canada Inc. ¢. Office nationat des frarsparts, [2001] 2
CF.25(C.AF,),

[107F Wu I'importamos fondamentale d’examiner le
caractére abusif dea cbatacles dans les voilures dans 1e
vontexts des solutions possibles refatives an résem {g
oature insatisfhieants de [a preuve présentée par VIA ot
Ia natare générique de I'enquéte, I'Cifice n’avait pas le
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entitled to rogard the network issue as concluded when
it issmed e preliminary order,

[108] Accordingly, an p matter of faimess, and sound
publicadménistration, V14 was entitled ipan opporiunicy
to show whethar, or how, it could address through its
network the specific issued that bad emerged during the
process culminating in the preliminary decision. A brief
invitation 10 VIA to submit any other information it
thought relevant was included at the end of the Agency'a
prelitninary order, which dealt in detai] with problems in
the structore and design of the cam, and VIA’s
obligations with respect thereto. This was insnffcisnt to
make it clear o VIA that it could maks furthar
submiggions o the Agency on the netwrork issue.

11091 The Agenvy shouid have ensured that VIA had
an cpportunity to provide information on two notwork
issues: firt, the network sohstions that V1A proposed for
passengers inpersonal wheslchairs who wished to trave!
an roujea where VEA operated consists of Renaissance
¢ars; second, asmore Renaissance carg wersBrought into
sorvice, the likely offects on existing avel optiona of the
redeployagent and rotirement of the older, more
acesssible care,

[110] For example, VIA mipht have resporded by
edvining the Agency whether it woold (or could) snsure
that, say, once or twice a week, it wonld put & consist of
older cars on routes on which it nocmally ran
Rennigsance cars. Alternatively, in view of VIA™s
estimate of the amall munber of passempgers unable to
acoess the Renaissance cars, it might havs proposed
paving ths cost, over and above the price of & rail ticket,
of another mod= of transportation.

{b} the Agency"s getwork analvsiz
[111] The CCD’s principal concem oo the network
issues identified in paragrapk 109 wae that, given their
projected life span of 25-30 yeam, the 139 Renaissance
cars purchased by VIA were likely, over time, to replace
older, but more wheelchair-sccessible cams on rowtes jn

droit de sonsidérer la question du rézeau comms concli
lotaqu'il a rendu gon ordonnancs préliminaire.

[108] Perconséquent, parsoucid'équitd etd une saine
adminigiration publique, VIA avait 1o droit d'avoir 1a
ponsibilité de démontrer 5, on comiment, alls poavait,
par son réseau, £'attaquer aux questions précises qui
sEtmjent postes au cours du processus qui avaitabouti A
Ia décision préliminairs, Une bréve invitation falted VIA
de sonmetire tout autre renseignement qu'elle estimait
pertinent était imcluse A4 la fin ds l'ordonnance
préliminaire d= I'Office, Jaquelle iraitait en d&iail des
problémes de strocture et de conception des woitures,
ainyj qus des obligations de VIA A cet égard, Cela ns
suffisait pas pour faire comprendrs clairerment 4 VIA
qu’elle pouvait forrmter des obaervations edditdonnelles
& 'Dffios concernant la question du résenu.

f109] L'Office aurait i a’assurer que VIA avait la
possibilicé do foumnir des renssignements concerpant
deax questions relatives au résemy premidroment, les
sclutions relatives au réseau proposées par YIA pour les
pasgagere cn fantowil roulant personns] qui désiraient
voyager sur des parcours ol V1A exploitait des rames de
woitures Renaissance; deuxidtnement, comme plos de
voiturss Renainaance ésalent mises an servics, les offetn
probables eur les oplions de voyage exisianies du
redéplolement et du retrait des voitures phes viziflos of
plua accessiblea,

(11 Parexempls, VLA avrait purépondrs en avisant
I'Cffios qu'sils a"asaurerait {on powrrait 3"assurer) gue,
disoma, une ou deux fois par semaine, clle mebradt une
rama de voitures plus vieilles sur des percours sur
leaquels elle explojtait habitpellement das voitures
Rensissance. Suhyidiairemczat, yu Pestimation faite pac
VIA du nomhre minime de passagers incapables
d'accéder anx wvoiturcs Reneissance, clle avrait pu
proposer ds payer L2 coid, en sus du prix d'un billet de
chemin de fer, d"un antre mayen de ttansport.

) enalyes du tégean de Ja part de. DOffice
[111] Eaprincipale préoccupation du CCDr concommant
les questions relaiives su rdsean dédgagées an paragraphe
109 &taik que, we letir durde de vis prévie de 25 & 30 ana,
lea 139 voitures Renaisgance achetées par VIA &alent
susceptibles, au £il du temps, de remplacer las voiturss
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the corridor between Québec and Windsor. V1A had
anounced that, in 2003, it would replace its axisking
cars on the routes between Montréal and Halifax, and
between Montréal and Gaspé, and use Renaissance cars
0 provide & day snd overmight sorvice, In addition,
Repaisgance cam are curmently being used on the
Toronto=Ottawn overnight service, as well a5 on the
Montréel-Ottaws and Montréal-Québec routes.

{112] VIA had provided no information axplaiming
how it would deal with these issucs. Sinco the svidence
before the Agency was that Renaissance cary could not
be combined with other cars in the same consist, the
obstacles presented by the Renzissance cars could notbe
mitigated by including in a consist one of the older, mare
accessible cars,

[113] Instead, the information pravided to the Agency
by VIA simply histed the range of options that it made
gevernlly available to accommodate pessengers with
disnbilities. Thus, in its fimal written subraission, dated
February 18, 2002, VIA steted {Appeal Book, Vol. 6,
paga 2193}

plus vieillas, mais plus accessibles povr les fmmeuils
roulanis, sur des parcours dans le corridor entre Québec
et Windsor. VIA avait annoncd que, en 2003, elle
romplacerait 383 voitures existantes aur los parcours stitne
Muonirdal et Halifax ainsi qu'entre Montréal st Gaspé ot
qu'elle utiliserait des voitures Renaissanca pour affriron
gervice de jour et de mait. En plus, des voitures
Renaissance sont actuellement utilisées pour le service
de muit entre Toronto et Ottawa, de méme que sur les
parcours entre Montréal ot Ottawa ainsi qu'entrs
Monréal ot Québsc,

[112] VIA n'avait fourni sucun  renseignement
expliquant comment elle s°anaquersit 4 ces questions.
Puisque la prevve dont disposait I'Office démontralt que
Iea voitwes Renaissance ns pouvaient pas e
combindes aver d'anires voitures dans 1a méme rame de
train, les obsiacles constatées dans les  voiturea
Renaissance ne pouvaient pas ére aplanis en inchant
dans une rame de train une des voitures plus vieillea of
phus ancesaibles.

[113] Au liex de celn, les repssignoments fournis 4
I'Oiffice par VIA épuméraient tout sanpleinent In gamme
de solutions qu'elle 2 randves géndralement disponibles
pour satisfaire les passagers ayant vno déficience. Ainst,
dans sa derniére ohservation £crite, datée du 18 février
20G2, VIA a déclars (dossier d'appel, vol. §, 4 Ia page
2193):

memm mnludma.ll
of VIA Rail's ralling stock. . . . The evidence in this mgsrd
Mmﬂmw&miwoblisaﬁmmpmgwimin
[#tc] Canada, even without the Rengissmes care. With theae
<are there ara nmore opticns for pasengers with disabulitiag,
[Emphasis added.]

It sid also that Renpinsance cara wonld form only & pant
of the “fleat of the futore” and would cperate with
existing cars and with oars to be built in the fure,

{114] The Agency's analysis of the network issue
occupies four pages (Appeal Book, Vol |, pages 53-57),

i bord des traing, do la ft
£t des demandes de services spéciaus. L’hébﬂmmribmﬂ
des trains comprend T"ensemble du matéric) roulant de V1A

Rail. [, . .] La preuve 4 cet égand démontre que VLA remplit eca
obligalions envers les passagers an Canada, méme sans las
voitures Reonissance Awec oes voitures, il existe plus de
galutions pour lez passagers myemt wne déficience. [Man
soulignd dans I*ariginal.]

Elle 2 également affirmé que Jes voltheres Renaissancene
formeraient qu*ine partie o wpare du fumirs &t qu'ells
exploiterail gon résean avec les veitures existamtes ot
aveg celles qui seront constrgites 3 1'avenir,

[i14] L'amalyss faite par 1'Office de In question du
réseay 5"étend sur quatre papes (dossier d'eppel, vl 1,
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or less than three per sent, of the reasons given for the
preliminary decizion. However, whether the reasons on
the iszue are sufficient to pass judicial eenstiny cannod be
determined merely by their leppth, withowt alse
vomidering the oature and quantity of the information
provided to the Agency.

[115] Tn 1its emalysis, the Agency sét out the
infarmation contained in the sentence undeclined in the
above quote from VIA's writien sabmissions, and noted
VIA's assurance that z11 these arrsngemenis weuld
ramain in place after the introduction of the Benaissance
cars. The Agency also referred to the existenca of VIA's
commnmication gysiam that enabled pasagogers to call in
advancs to discover their travel options, and 20 its
contention that passengers with disabilities may oot be
able to travel on every train.

(1161  The Agencyconchided that the evidence did not
eatablish to it satisfaction that the existing fleet ot the
neiwork would address the obsiacles that ithad found o
cxist in the Renaissance cars, Firet, it was of the view
that, over time, ous in the cxisting flest would be
deployed from the Cuébes-Windaor comidor toroutes in
wesiorn Canada, or retired. This would reduce the
aptions available for those vnatle ta use the Renaissance
cars. Moreover, the Apency also found {Appeal Book,
Vol. 1, page 56) that, in view of the tmmber purchased,
aEd their life expeclancy:

Renaingance cars wili be the oaly cars in operation. on gome of
¥IA'z2 routes in the near future and they will be a significant
past of VTA™s network for a conmiderabls pariod of time.

In s finding, the Agency did not aceept VIA'a assertion
that the introduction of the Renaissance cars would have
1o effect on existing travel options heceuse they were
intended ko augment the size oF the fleet.

{117] Second, the Agency noted that neither the cars
in the existing fleet, nor th= Renoaissance cars, have

aux pages 53 & 57}, on moing ds trois pour cent, dea
motifs proroncés pour la déecision préliminaire.
Tomefois, la question de savoir si lea motifs & o¢ swjet
sont sutbsants poue résisterd l'examen judiciaire nopant
ftre tranchée simplement par Jewr longueour, sens
exgminer égalomert [a pature et la quanlité des
renseignements fournis & 1'Office,

[115] Danps son analyse, I'Office a énoncs les
rensgignements contenua dang 1 phrase sonlipnés Jans
laprécédenta citation extraite des ohservations écrites de
VIA et il 3 noté I'assurance donnde par VIA que
I'ensemble do ces amangements demeuraraient en placs
apréa introdustion des voitures Ranalssancs. L'OHice
a épalement fait référence & I'existance du ayztdme de
commmmication de VIA qui permeltsit aux passagers
d'appeler 4 1'avance pour conpaitrs les solwlions do
voyage qui a'offraient  eux, aingf qu*h aon argument
sclonlequel lespassagers eyant uns déficience pouvaient
ne pas &re en mesure de vovapger A bonl de tous les
traius,

[118] L'Officeaconcluguelapretve n’étahlissait pas
4 sa satisfaction que Je parc existant ou lo régean
contoamergient les obstacles quiil 2 constatés dans les
voitures Renaissance. Premidrement, il étsit d'aviz que,
an fil du lemps, les voibures do parc exislant serafent
déployéss dn corrtdor Québec-Windior vems des
parcourg de 1'Chicst cenadien, ou retirds, Cala néduvirait
les solutions disponities pour cenx qui ne pauvent pas
utiliser les voitures Reomissange, De plus, ['Office a
dpalerptent conch {dossier d’appel, wol. 1, 3 la page 56)
que, vu e nombre de veitures achetdes et lenr gspérance
de via:

[TRADUCTFION] [. . ] les voitures Repaissance seront ley seulcs
vodtires exploltdes mur certaings lignes de V1A dans om avendr
rapproché ef qu'elles constitueront una partia importante du
néseau de VIA pendant trés longiemps,

En conclpant ainsi, 1*Office n"a pag acceptd la précention
de VIA selon laquelle 'inwoduction des woitures
Renaivgance n'aurait sucon effet sur les solutions de
voyage existantes parce quleile aveit Pmtention
d"augmenter ia tafllo do pare,

N7 Dewdidmement, POffce a fait remasquer guoni
les voitures dang le parc cxistamt ni les voitures

(—
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sletper units sccessible to personal wheelchair osers,
despite a previous commitment by VIA to improve the
accessibility of its sleeping cars in order 10 comply with
Rail Code atandards.

(118] Third, as for the mmber of passengers with
disabitities for whom some kind of accommodation is
aeeded, the Apency concluded that VIA': fipirs wazan
undetestimate. Thia was becase VIA had not taken
aceouet of either the rumbers unable to travel as a resul
of the innccessible foabares of its cars, or the fact that the
demand for accesxible travel is likely to incroase as the
population ages and travel becomes more accessible,

f(319] Patent unreasonshieness is a standard of teview
that does not permit the Court to re-cvaluate the matenial
before the Ageacy, or tven to subject the Agency's
Tearons to the somewhat probing examination that mast
be undertaken when reagonsbleness simpliciier is the
applicable standard,

[120] TInviewof'the evidence before it, and the quality
of the analysis, the Agency's decision was ot patently
unreasontable, In iy respectfil epinion, it was ratonally
open 10 the Agency 10 conclude that, in the ahsence of
mere precise information fom VIA a8 to how it would
sccommodate passengers through ite existing fleet or its
retwork on the rontss where Rensissance cars would by
deployed, the abstacles wene nndoee.

[121] TFuribez, it was nof patently unressonable for the
Agency to miject VIA's assertion that pregeat network
optiona would comtinne 1o be available, despite the
redeployment of cars to the weat, end the retirement of
aging cam, 25 Rensissance cars were brought inte
BETVICE, I.nvwwufnmmaal 8 submingions on the gtate of
VIA'a financea, the claim that VLA would be purchasing
additional cars et some unspecifiad date in the fiture is
top speculetive a basiy on which to reverse the Agency™s
finding regarding the continvation of existing options.

Renaiseancs n*avaient des chmmbres accessibles pourles
atilisateurs de fautenil roulant personnel, maigré Je fait
que VIA o'éajt précédepment cogrgée 4 améliorer
I'nccegsibilité de ses voitntes-li dans la but de g
couformer aux gormes du code foroviaire,

[113] Troisiémement, quant an nombre de passagess
ayant e déficienss powr lesquals um certain genrs
installation est requis, I"Office a concla quo le chiffie
de V1A coustituait une sous-catimation. La raison en est
qae VIA n'avait pas teon compte soit du nombre de
personnes incapables de voynger B cavac des
caraciéristiques inaccessibles de ses voifures, cu soitdo
fait que ln demands pour ez voyages accessibles esd
suscepible d'apgmenter 4 mesure que la population
vieillit ot que les voyages deviennent plus accessibles,

[119] Le ceractére manifesternent déraisonnable
vonstitue une nomme de contrdle qui ne permet pax 4 1a
Cour d*apprécier  nouvca Jea docunents dont disposait
I'Office, ou méme d'assujettir les matifs de 1'Offize &
1'examen assez poussé qui peut Stre entrepris foraque 1n
torme applicable est colle de la décision raisonnable
stmpliciter.

[120] Vu la prewve dont il disposait ainsi que la
qualité de Mannlyse, la décision de I'Office n'était pas
maniicstement déraisonnable. A mon Imoble avis,
I'Office pouvant raisondablement comchure que, en
I'absence de renssigrements plus précie de la part de
V1A qoem 4 1a fagon dont clle satlaferait les passagers
par Pentremize de son parc existant ou de son réaem mr
les parcours ab lez wvoitmes Remaissance sergiemt
déployées, les obstacles étafent albusifs.

[121] En oote, il n'Sait pas  manifestement
déraigannable pour Y'Office da rejeter la prétention de
V1A sefon laquelle les solutions achuellea offertes par In
nisean continupienmt d'étre disponibles, malgeé le
déploiement do voitures vers "ouest et lo rotrait ds
voitures visdllesamtes, au fur et & mesure que les voitures
Rengizsance éinfent misss en seTvice. Voo les
observations des awvocats au sujet de la situation
financidre de V1A, 1a pritention selon laquelle celle.ci
achiternit des veitres additioonefles & wne daie
indéterminée dans I'aveair congtitue une brypothdse trop
théorique pour justifier d'infirmer 1a conchusion de
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I'Office concernant la continyaijon des solutions
existanics,

(c) 2 duty to ke officjal notice? c) une obligation de prendre connmissance
d’pffice?

[122]  VIA argues that the Agency ghould have [I22] VIA fait valoir que I'Offico aurait dii compléter

supplemented the evidence on the record jn this matter
by rezprting to its netitational knowledgsof the ranga of
opticns available through VIA’s network. The argnment
is that, a3 an oxpert administrative wibunal, the Agency
is required to take official notice of information that it
had acquired shout VIA's oetwork in the course of
comdyoting ofther proceedings. Presumably, this duty is
mubject, a8 a matter of procedural frimess, to the
Agency's disclosing o the parties the information of
which ithas taken notive, and giving them an opportunity
o comment on it,

{123] I cannot accept shis arpument for two reasons.
First, it conld be very onerous to impose a general
abligation on specialist administrative apensies toresort
to their ingtitutional exprertiss or knowladge in order to
remedy deficiencies in the information which, in a
panticufar procceding, a pary provided sbout its
business. It is one thing for the law to pecmit an agency,
subject to gonsiderations of proceduml fxmess, 1o
supplement an administrative record from its specialist
knowladge. It i3 quite another to oblige it to search its
inetitutional memory for information that a party could
have provided readily. In the absence of lvgal euthority
on the point, I weunld not impose suck a poteatially
far-reaching duty on the Agency, which shonld nomally
be abls to decide s atter on the basis of the material put
before it by the parties in the very proceeding that is the
subject of judicial raview.

[124] Second, the information previoualy provided to
the Agency sbout the policies and practices that VIA had
developed 1o accommadata passengers with disabilitias
who require the use of 3 wheelchair does not seem to me
ta be materially Sifferent from that submitied to the
Agency by VIA in this case. It is genera! in nature and

la preuve au dessier dans la présente aifaire en ayant
roconrs A s cotwaissancs institmijonnelle de ln gamme
de solutions disponitles par Pentremise du réseny do
VIA. L'argument esf le suivant: en tamt que tribunnl
adminizaatif expert, "Office est tamn de prendre
connaissance d'office des renseignements qu'if avait
obtenus ap sujet du réseau de VEA dans e cadre d'avlres
instances. Il est & croire que cette cbligntion est
subordonnée, sur le plan de I"&quité procédurale, 4 la
divulgation eux partics de la part de I'Qffice deg
renseignements dont il & pris connaizsance d*office et d
Poccagion qui lewr est doonfe de formuler des
coIinentaires A ce sujek

[123] Jenepeux pas accepter cet argamant pour Jeux
raizona. Fremidrament, il powgrnit 5’avérer trds ondrenx
d'impoter une obligetinn péndrale awx orpanismes
administeatifs spdoialisés d*avoir recaurs 4 leur cxpertise
ou cotinaiseance ingtivtionnelle dans 1o but de remédier
aux faiblesses dos renseipnements que, dans une instence
én patticulier, une parie a fournia au sujet de son
entreprise. C'est une chose en droit que de permedire
qu'un nrganisme, assujett aux considérations de 1'dquité
procédurale, compldts un dossier administratif aves 9
connaissance spécislisée. Clest tout 4 flt ons auire
chose que ds 1'chliger & rechercher dana sa mémoirs
institutionuelle des renseignements quune partie aumit
pu facilement fourndr, En ["absence d'une agsise
Juidiqus & cet égand, jo n"imposergts pes ung obligation
peavant avair une trds grande portéa i 'Office, lequel
devrait normalement ire er mesurs de trancher une
dmestion sur ia base des documents que les parties lui ont
présontés dens 1'instance méme qui fait 'objet do
contrile judiciaire.

[124] Demridmomen, los renseipnements fourmis
précédemment 4 1'Office au sujet des politiques of des
pratiques que VIA avait élaborées pour satisfaire les
pasgagers ayant une déficience 2t qui doivent wiiliser un,
frvteuil roulant ne me semblant pas aonsidérablement
diffétents de ceux présontés & 1'Office per VIA on
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doeog not addrass the spacific accessibility ishues raised
for users of personal wheelchairs by the introduction of
the Remaiasance cars en routes in the corridor between
Ouébec and Windscr, and by the mdeployment or
phasing cut of the wone accessible cara in the existing
fleet.

(iid} gost

[125] Tnmyopinion, the Agency acted in brezch of the
duty of procedural fairness when it failsd to afferd VLA
AR opportunity 10 respond (o its “final” order specifying
the modifications that it required VIA 1o maks to the
Réuaissance cars. The opportunity given to VIA tn
respond to the preliminery decision was not edeguate in
vitw of VLA's submissjon that the information required
from it would be toco costly aud time-consumting to
produce: asa, for example, the report to VIA from
Bombardier (Appeal Book, Vol, 3, paga 1192),

[125] Theenerons nature of the order in the Ageney's
prelimicary decision is evident from paragraphs {(a)
through (i) of its ordar (Appeal Book, Vol. 1, page 145)
which, among other things, require VIA to list and io
cost the waya of removing the identified obsmcles in the
design and siructure of the Renpiseance cara. The
Agency required VIA o retain an  independent
professionn]l enginser with relevant expertise and 1o
PICPRIe & report on theze mattees. In addition, if it was
oot poasible, in the view of the engineer, to make any of
the prescribed modifications to the cars, the report to the
Agency should explain the reasons why.

{127] There was no evidence before the Agenmcy
contradioting VIA"s submission that complinnce with the
Agency's preliminary decision would be undaly cnarous.
The CCD's observation that VLA didnot requeat ancther
exferaion of Gme to enable it ta submit the information
required by the Agency does not respond to VIA's
complaiot that compliance would be oo expensive,

['eapéce. s scut do nature péndrale of ne réglent pes lza
questions précisss d'accessibilits pour les utilizatenms de
farteanil roulant prrsonnel sonlevées per Pinwoduction
des voitures Renmeissmnoe sur des parcours dans le
corridor eptre Québec et Windsor, aingi que par 1o
redéploienent ou 1'élimination progrezssive des voiturea
plus accessibles dans le parc existant.

1ii) le coit

[125] A mon avis, 'Office a manqué & 'obligation
' équité procédurale lotaq’il a omis d'accorder d V1A
Ia poaeibilité de répondre A son ordonnanee «définitiven
précisant les modifications quelle deveit apporter aux
voitures Renaissance. La poesibilité donnée & VIA pour
répondre i la décision préliminaire n'était pas adéquate,
compte tot de ['cbastvation de VIA sclon laquells la
prodaction des renseignements exigés d'slle serait frop
collleuse en temps e en argent; voir, par exempls, le
rapport préparé per Bombardier pour VIA (dossier
d'appel, vol. 3, & la page 1192).

[126] La natere ondresic de ['ondopnance dans la
décision préliminaics de 1'Office ressort de fagen
&vidente des paragraphes 4} & i) de son ordonnsncs
{dossier d"appel, vol. 1, 4 la page 145) leaquels, entre
auires choyes, exdigent de V1A qu’clle énumbre Jea fagons
de supprimer les obstacles dégagés dana Ia conception et
ninsi que dons s structurs des voitres Romaissunce o
quelle =n £velue lo colt. L'Office a exigé de VIA
qu'elleretienne les gervices d un inpénimur professiomel
indépendant poesédant uns expertisa pertinence ot qu'elle
prépare ust rappon COLOAMANL ¢e3 questions, En plus, as
cag ol il serait impossible, selon Pingénieur, d"effoctuer
Mme oo 'mutre des modifications prescrites mr les
voitures, le rapport & I'Offfce devaitexpliquer les raisons
de cet éat de fajt.

[127] L*Office ne disposait d’sucups preuve
confredisant I'observation de VIA gefon Inquelle il serait
trop anéneux de s¢ confotmer & sa décieion préliminaire,
L'observation &y CCD sefon laquelle VIA n'xwit pas
demandé une sutre prorogation da délei ponr bni
permetire de présenter bos renseignements exipés par
I"Office ne régle paa Ia plainte de VIA sslon laguelle il
serait trop coliteux de se conforimer.
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[128] In other words, the Agency’s invitation 1o the
partied to tespond to the preliminary decision did oot
provide VLA with a remsonable opportunity to make
submizsions on costa And feasibility. In these
circumstances, the Agency ought 1o have permitted VIA
to submit 4 repori on cosis and feasibility after the
Agency had identified the modifications to the
Renaissance ¢ars that it required in order to remove the
obatacles that they hed been found 5o contain,

C. CONCLUSIONS

{129]  For these reasons, I wonkd allow the appeal, sot
aside the preliminary and final orders afthe A gency, and
remit the matier to the Agency. I would direct the
Agency fo invite submissions from the parties on
whether the obatacles that have been found to exist in the
Renaissance cams are wndus, having regard to: (1) the
alterhatives available through VIA's network for
travellers unable to access Renmissance cars; {ii) the
likely coata, and éechnical feasibility, of the corrective
actions that it cvdered VIA to take; and {iif) the other
factors thay section 5 requires the Agency to balance in
making its determination of nudueness,

[128] Autrement dit, V'invitation que ['Office a faite
anx parties de répondre A Ta décision préliminaire n's pas
donnd 4 VIA wna possibilité taisonnable de formuler das
observations sar les coids et I faisabilité. Dang ceg
circonstancss, I'Office anrait ¢ permetire & VIA de
présedter un repport sur les cofis et Ia faisabilité aprés
avoir préciad los modifications sux voitures Renaissance
qu’il exigeait dans le but de supprimer les chstacles qu'il
¥ avait conateids,

C. CONCLUSIONS

[128] Pour ces moatifs, jlacouveilterais I'appel,
j anmulersis led ordonnances prélininaire ot définitive de
I'Office et jo lui revvermis 'affgirs. Nordonaetais A
I"Office d"inviter les parlies & formuler des observations
sur la questien de savoir sl les obstecles qui ont &6
consiatés dana les voitures Renaissance sany abusifs, au
regerd: i) des solutions disponiblea par 1"antremine du
résean de VIA pout les voyagenss incapebles d'accéder
awx voitures Repaissance; ii) des cofits probables et de ta
faisabilitd techniqus des mesures corectrices gu'il &
ordonné 4 VIA de prendre; ifi) des autres facteurs que
POfigedoit pondéreren conformitd avec "article 5 pour
tirer ses conclusions quant au caractére abusif.
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Canadizn Churter of Rights and Freedoms, Part | of the Constitution Act. 1982, being Schedule B obthe Canada Act 1582
(LB, 1932 ¢ b e
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Rothimans, Benson & Hedges Inc. v. Canada [Attorney Generaly, 1982 CarswetlNal 584
1989 CarswellNal 584, 1959 CarswellNat 663, [1989) F.C.J. No. 448, (1900] 1 F.C, 74..,

Criminal Code, R.5.C, 1900, ¢, £-34 —
5. 2460.6 [now R.5.C. 1985, o C-46, 5. 270]
5. 2467 [now R.S.C. 1985, o, (46,5 277

Tubacoo Products Contrd Act, S.C. 1988, ¢. 20 [nesw R.8.C. 1983 (4ih Supp.). ¢. 14].
Rules considered:
Federal Court Rules -

(P

Ontariv. Rules of Civil Procedure —

v 13001

r. 13.02
APPLICATION for leave to be ndded as an intervenar it an action for & deglaration.
Ranlenu J.:

| This is an appiication brought by the Canadian Cancer Socicty ("Sociely”) secking an order allowing il W intervene and
patlicipate in the avtion, The issue relates 1o un atlack by the plaintiit’ on the constitutional validity of the Tobacco Products
Fanral Act, 5.0, 1988, ¢ 20, which prohibits the advertising of tithacco producls in Cunads.

2 The plaintilf. Rothmans. Benson & Tedges e, initiated this action hy way of statement of claim filed on July 20. 1988
and amended on October 24, 1988,

3 The Canadian Caneer Society is described as the larpest charitable arganization dedicated to public health in Canads. As
recently as 1987, it was made up of approximately 330,000 aclive volunteer members who were respansible for the raising of
some $30,000,000 annually, which money was primarily directed t health and related fields, The Society's primary object is
cancer researchy; 1L is also itvelved in the distribution of seientific papers a5 well as pamphlets for the purpose of enlightening
the general public ofthe danpers of the disease. For ntore than SO years this organization has been the driving foree investigaling
causes 23 well a8 cures. In the pursuit of its abjectives, and, with the endorsement ot the medical scientilic community, 11 has
been inswrumental in estzblishing a comrelation between the wie of tobaceo products and the incidenee of vancar; its persistenye
has been the vehicle that gererated public awareness o Lhe danger of lobacco products, As a vesult of the Sociery's lzadership
and inspiration. the rescarch results and the assembling of scicntific data gathered Irom throughout the world. it has provided
the authoritics and its public health uificials with the necessary o required cvidence o press the government inw adopting the
legislation which {5 complaiaed of'in this active

1 The applicant mainiains that the constitutional facts underlying the plaintifs amended statement of claim that will be
adiduvnd in evidence, analyzed and discussed before the Court are essentiably related to health issues. 10 hus special knowledge
and cxpertise relating cancer to the consumption of whaccs products. [t further contends that it has sources of information in
this mutlter W which the other partics in the litigation may not have aceess.

5 The Canadian Cancer Society urges upon this Court thar it has a "special interest” with respect o the issues rulsed in the
litigation. That knowledge and expertise and the overall capacicy of the applicant Lo collect, conunent and analy ze all the data
redated to cancer, tobacco products and the advertising of thase produets. would be helpfild w this Court in the resolution ot the
litigation nuw before it. 1 is their opinion thal it mects ait the criteria sc oot in the jurisprudence which apply in cases where

partics seek o be allowed 1o intervene,
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Rothmans, Benson & Hedges nc. v Canada {Attoraey General), 1989 CarswellMat 594
41089 CarswellNat 6544, 1929 CarswellNat 563, [1089] F.C.J. No. 446, [1590] 1 FC. 74...

6 The plaintfl, Rothmans, Benson & Hedges Tne., opposes the application {or standing. 1t argues that prior 1o the promulgation
ot the Tohacen Products Comrol Act the Legislative Cammitiee of the House of Commaons and the Standing Senae Commitee
on Sutizl Attairs and Technology held extensive hearings inw all aspects of the proposed [egislation, In the course af these
hearings. the commitiees recerved written representations and heard evidenee fram numerous groups bonh in favour of und
opposed o the lepistatdon, ingluding the applicant; that studics commissioned by the Cancer Society relovant to the adverising
of tobacco products are all in the public domain: that na new studies refaiing direcily (o tobacco consumption and advertising
have been imitined nor ks it in possession ol any document, repart or study relating to the allcged relationship between the
consumption of tobacea products and advertising that is not either in the public domain or aceessible to anyone who mipht
reuire .

7 Finally. the plaintilt arpues that the applicanrs motion should be denivd on the grounds that it is seeking o uphold 1he
constitutionality of the Tobacco Products Consrod Aot by means ol the same evidence and arguments as those which will be
put torward by the defendant, the Auomey General of Canada. Their intervention would unnecessartly lengthen the provesding
and i1 is open to the applicant ta conperate fully with the defendant by providing viva voce as well as documentary evidence in
order 1o assist in praviding the courts with full disclosure of all facts which may be necessary to devide the uftimate issue.

8  Therc is no Federal Court Rule explicitly permitting intervention in proceedings in the Trial Division. Tn the absence of
a rule or prowision providing tor a particulsr matter, v 3 allows the Court tn determine is practice and procedure by analogy
i ather provisions of the Federal Court Rules or to the practice and pracedure for similar procecdings on the Courts af “tha
provinge to which the subject matter of the proceedings most particularly relates.”

U Rule 13.00 of the Ontario Rufes of Civif Procediure permils 1 person not a party o the procecdings who claims "an interesl
in the subject matter of the proceeding” 10 move lor leave w intervene as an added party. The rule requires al the Court 0
consider "whether intervention will uaduly delay or prejudier the determination of the rights of the parties © the proceedings.”
Rule 13.02 permils the Court W grant leave (o a person 1o interyene as a friend of the Court without becoming 4 party o the
proceeding. Such intervention is anly permitted "for the purpose of rendering assistunce o the Courl by way of argument.”

16 I additien wr the gap rule, one must be cognizant of'the principles of law which have been emablished by the jurisprudence
in applications of this natre, In constitutional matters, and more particularly, in Chavter issucs, the "interest” vequired of a third
pirly in order (o0 be granted inlervenor status has been widely interpreted in order (o permit interventions on public interest
issues, Generally speaking, the interest required to intervene in public interest litigation has heen recognized Dy the Courts in
an erganization which is genuinely interested In the isswes raised by the action and which possesses special knowledge and
experhise related ko the issues raised.

11 Thers can be no doubt as ta the cvolution of the jurisprudence tn “public interest litigation™ in this country since the advent
of the Charter. The Supreme Court appears o be requiring sumewhat less by way of connection to consider "public interest”
intorvaition onee they have been persuaded as 1o the seriousness of the question.

12 In arder lor the Cour to grant standing and to justify the full participation of an intervenor in a “public interest” debate,
certain crileria must be met and gathering from the more recent decisions the following is contemplated:

{ 1} 13 the proposed intervenor direcdy aftected by the outcome?

2) Does there exist a justiciable issue and a veritable public interest”

{31 15 Lhere an apparent lack of any other eeasonable or efficient means Lo submit the question 1o the Court?
4y Is the pussition of the proposed intervenur adegquaely defended by one of the parties to the case?

{5} Are the interests of justics better served by the intervention of the proposed third pay?

161 Can the Court hear and decide the cause on its merits without the propased intemvenor?
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Rothimans, Benson & Hedges Inc. v. Canada [At{crney General), 1989 CarswellNat 584
4989 CarsweaiNat 594, 1989 CarswellNat 663, [19589] F.C.J. No. 448, [1980] 1 F.C. 74...

13 The ptaintiff has argucd that adding a party would lengthen the procecdings and burden the courts unnecessanly, perlaps
in some instances leading 1 chaos. In Service de fimousime Murray il Lide o Quebec (1033 Admin. LU (1988 RLQ.
613, 13 QA 146, the Court poted that it was quite tamiliar with lengthy and complex litigation including a multiplicity of
partics. Uhis did out lead to injustics and would certainly provide the presiding Tudge with additianal paints ol view which may
assist in enlightening i 1o determine the ultimate issue, Such an ubjection is really ol very fittle merit.

14 1donat choose at this time 1o discuss in detail each of the erileria that T have oullined since they have alt been thoroughly
analyzed either individually ur collectively in recent jurisprudenee.

15 The courts have been satisfied that thoogh a certain “public interest” may be adequaltely detended by one of the parties
because of special kaowledge and expertise, they nevertheless allowed the intervention.

16 Asan example.in B v Seaboyer { 19861 30 C. R, €34 395 (0nr. CAL). the Legal Fducation and Action Fund ("LEAF")
applicd o intcrvend in the appeal from o decision quashing the committal for trial un a4 charge of sexual assault on the grounds
that subss, 246 6 und 246.7 of the Criminad Code, RS, 1970, ¢. C-34 were inoperative because they infringed s 7 and para.
11¢d) of the Charier, LEAF 15 a federalty incorporated body with an objective to secure wotnen's rights to equal protection
and squak benedit ot the law as puaranteed in the Charier through litigation, education and research, The respondents opposed
the application on the grounds that the interests represented by LEAF were the same as those represeated by the Attamey
Gencral tor Ontario, namely. the rights of victims af sexual assaull, and that the intervention of LEAF would place a further
and wnnegessary hurden on the respondents, The Court coneluded that it should excreise its discretion and grant LEAF the right
of inervention. In giving the Court's reasans for that decision. Howland C 1O, stated as tollows a1 397-398;

Connsel for LEAEF contended that women were most frequently the victims of sexual assault and that LEAF had a speuial
knowledpe and perspective of their rights and of the adverse effect women would suffer if the sections were held 10 be

unconstitulional.

The right w intervene in criminal procecdings where the liberty of the subject is involved is nne which should be granted
sparingly. Here no new issue will be raised [ intervention is permitted. Tt is a guestion of granting the applicant a right w
intervene Lo illuminate a pending issug before the court. While counsel fur LEAF may be supporting the same pasition as
vousel for the Anorney General for Unlario, counsel fur LEAT, by reason of its special knowledpe and expertise. may be
able to pluce the {ssue inoa slightly different perspective which will be of assistance W the court.

17T Other courts have been even mare emphatic in peinting out thar when it comes o (irst-time Charter argaments, the Court
should be willing wr allow inervenors in order fu avail itself of their assistance, This is especially true where those proposed
iftarvEnors 2rc in a pasition [© pul cerain aspects of an action inw 4 new perspective which might nol utherwise he considered
by the Court or which might not receive the atiention they deserve. Tn Re Schofiekd und Minisier of Commmer & Commercial
Relatfans (9RO, 28 (R (2d) 764, B9 P00 245, 112 10K (300 132 (0. A, Thorson LA, made the ollowing comments
in this regard at 141 DR -

It seerms to me that there are ¢ircumstances in which an applicant can properly be granted |eave 10 intervene in un appeal
hetween other parties, withoul his necessarily haviog any interest in thal appeal which may be prejudiciatly affected in
any 'diteet sens’, within the meating of thay expression as used by Le Dain, I, in Rothmans of £alf Moll ef al. v Minisler
of Nationat Revermee ef af (1976) 67 D LR (3d} 308, [1976] C 10, 33y, and repeated with approval by Heald, L. in the
pussage in the Sefasky case [infra) quoted by my cofleague, As an example of onc such situation, one can envisage an
applicant with no incerest in the outcome of un appeal (n any such direct sense but with an interest, because of the particular
voncerns which the applicant hus or represents. such that the applicant is in an especially advamageouss and perhaps even
unigue position w illuminate some aspect or facet of the appeal which ought to be considered by the Court in reaching
its dectsion but which, but for the applicant’s intereention, might not reeeive zny attention or prominence, given the quite
different intgresls of the rmunediate parties to the appeal.
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Rothmans, Benzon & Hedges Inc. v. Canada (Attorey Generalj, 1389 CarsweilMat 594
1989 CarsweliNat 584, 1980 CarswellNat §63, [1988] F.C.J. No. 446, [1990] 1 F.C_74..

The fact that such situations may not arisc with any great frequency or thag, when they de, the Court’s discretion may have
to be exercised on erms and conditions such as 1o confing the intenvenor to certain defined issues so as o avoid gewing
inte the mernits of the lis inter partes. does not persaade me thar the door should be closed on them by a test which insisis
an the demenstration of an interesl which is aflected in the "direct sense’ carlier discussed, 1o the exclusion of any intercst
which i$ not affected in that sense.

13 Certainly. not every application for intervenor statts hy a private or public interest group which can bring ditferem
perspective o the issuc beibre the Court should be allowed. However, other courts, and natably the Supreme Court of Canady.
have permitted inlerventions by persons or groups having no dircet interest in the outcome, but who posscss an interest i the
publi kaw issues. In sume cases, the ability of 2 proposcd intervenot to assist the Court in o whigue way in making its decision
will overcame the absenee of a dircet interest in the putcome. What the Court must consider in applications such as the one now
before it is the nature of the issue invalved and the fikelihood of the applicant being able to make  wsetul contribution t the
resolution ol the action, with no injustics being imposed on the immediate parties.

19 Applying these pringiples o the case now hervee me, 1 ant of the opinion that the applicant should he granted intervenor
status, Cerainly, the Cunadian Cancer Sociely has a genuine interest in the issues before the Court. Furthermore, the applicant
has the capacity Lo assist the Court in its deeision making in that it possesses special knowledge and expertise relating 1o the
puhlic interest questions raised, and in my view icisin an ceecllent position o put some of these issues in a different perspective
from that wken by the Auomey General. The applicant has. afier all, invested significant time and money researching the issue
of advertising and its ¢fFects on tobacco consumption and T am of the opinion that it will be a mast uselul intervenor from the
Court’s point of view.

20 The jurisprudence has clearly established that in public interest livigation. the Attorney General does not have @ menapoly
W represent all aspects of public interest. In this particular case. Tthink it is imporant tha the applicant be allowed W intervene
in order Lo oliset any perception held by the public that the interests of justice are nol being scrved because of passible palitical
inlluence twing asserted on the govermment by those imvolved in the whacco industry.

21 Finally. alowing the application by the Canadian Cancer Saciety will not unduly lengrhen or delay the action nor wilf
it impose an injustice or exvessive burden on the parties involved, The purticipation by the applicant may well expand the
evidence belure the Court which could b of invaluable assistance.

27 Referring back 1o my erileria. | am convinced that the Canadian Cancer Socicty possesses special knowledpe und expertise
and has peneral interest in the issues before the Coun, Tt represents a cerfain aspect of various inlerests in socicty which will
he ol assistance. [ is a question of extrome importance to certain segments of the populativn which can be best represented
in this debate.

23 Forthe forcgoing reasons, the application by the Canadian Cancer Society for leave 1o be joined in the action by way
af intervention as a defendant is granted. Costs 1o the applicant
Application granied,
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Rothimans, Benson & Hedges Inc. v. Canada {Attormey Geperal), 1989 CarswellNat 600
1989 CarswellMat 500, 1989 CarswellNat 600F, [1989] FC.J. No. 707, {1980] 1 F.C. 60

1980 CarswellNat 600
Federal Courl of Canada — Appeal Division

Rothmans, Benson & Hedges Ine. v, Canada {Avtorney General}

1980 CarswellNat 600F, 198¢ CarswellNat 600, [1989] F.C.I. No. 707, [1090]1
F.C. g0, 103 N.R, 301, 17 ACW.8 (3d) 28, 31 FT.R. 23y (note}, 45 C.R.R. 382

Rothmans, Benson & Hedges Ine. (Plaintiff) (Appellant} v, Attorney General of
Canada (Defendant) (Respondent) and Canadian Cancer Society (Intervenor)

Kothmans, Benson & Hedges Tne, {Plaintiff] v. Attorney General of Canada (Defendant)
Hugessen, MacGuigan and Desjardins JJ.A.

Judgment: August 17, w98g
Docket: A-277-040; A-301-8§

Counsel Edfward P Relobaba and Barbara £ Recherford Tow appellant
Gerry ¥, Sparraw for respondent,

Earl Dehaide and Andre T Mecs Tur intervenor,

Clawde B Thomson, 2.0 Tor Instinuie of Canadian Advertising,

Suhject: Coastitutional: Civil Practice and Procedure
Related Abridgment Classificatiens
Civil practice and procedurs
HIT Parties
L % Tnlervenors
[TLY.a General principles
Constitutional Taw
KW Progedure in constitutional challenges
W2 Sanding
Table of Autharities
CASES JIUDICIALLY CONSIDERED
REFERRED T
Re anadien Labowr Cansress and Bhindier al (19835, 17 LR {410 193 (B.C.CA)
STATUTES AND REGULATIONS JUDICIALLY CONSIDERED
Canadian Charier of Rights and Freedoms., being Part [ of the Constitwtion Act, 1982, Schedule B Caneds Ader 1982,
1982, ¢ 11 (UK ) 55, 1L 2(8),

Tobacen Products Controf Acf, S.C. 1988 ¢ 20L
The fullowing ar¢ the reasons far judgment of the Court delivered orally in Englisk by Hugessen J.A.:

| These twi appeals. which were heard together, are from orders made by Rouleau ). granting, in the casa of the Canadian
Canger Society (CCS) [ 1990F 1 F.C_74], and denying, in the case of the Institte of Canadiun Advertising (LAY [11990] 1 HC
RA]. leave w intervene inan action brought by Rothmans, Benson & Hedges Inc. {Rothmans} agalnst the Auamey General of
Canada attacking the consdtionality of the Tebarco Progucts Confrad Aor (TPCAY(S.CL 1988, ¢, 20)

2 7% commaon ground that the pluin (t's anaek (s primanily Chaner [Camadion Churter of Righis and Freedoms. being 1*art
1 of the Consitution dci, P982, Schedule B, Caneda Aoy 1982 1982 ¢, 11 (11K} based. inveking the guaramee of lreedom
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of expression in paragraph 20#), There can also be no doubt. given the prohibitions contained in the TRCA . that such altack 15
best met by a section | defence and that it is on the success or failure of the lalter that the outcome of the action will depend.

Rothinans, Bensen & Hedges Inc. v. Canada (Attomey Genersfl, 1953 CarswellNat 600
1680 CarswellMat 660, 1080 CarswsliNat 800F, [1989] F C..L. No. 707, [1590]1 F.C. 90...

1 Weareall of the view that Rouleau I, correctly enunciated the criteria which should be applicable in determining whtber
or 1ol to allow the requested interventions, This is ar area o which the law is rapidly developing and in a case such as this,
where the principal and perhaps the only serious {ssue s 3 section 1 defence 10 an allack on a public stanle, there are no
good teasons (o unduly restrict interventions al the trial level in the way that courts have traditionally and properly done for
ather sorts of litigation. A section | question normally requires evidence for the Court Ly make a preper determination and
such evidence should be adduced at trial (sec Re Cqiecdiennr £abour Congress aved BRingt o0 of (1585, 17 TR, ol 192
{30 .0C.A ) Accordingly we think that, in any evenl for the purpose of this case, Rouleaw [ was right when he said [al page
9] "lhe interesi required Lo intervene in public interest litigation has been recognized by the courls 1 an oreganization which
i penuinely interested in the issues raised by the action and which possesses special knowledge and expertise related w the

ssUes rajsed",

4 As far a8 the intervention by the CC5 is concerned we have not been persuaded that Rouleau J. commitied any reviewable
error in finding that it met the test thus enunciated. [Lis our view, however. that the intervention by the CCS should be resuricled
{0 seetion | issues. that il be required to deliver 2 pleading or stacement of imervention within ten days and permitted to call
evidence and to present argument in support thereol at tial. Any questions relating to discovery or ntherwise o matlers of
procedure prior to trial should be determined cither by agreement between the parties or on application tw the Motons Judge
in the Trial Division, The appeat by Rothmans will theretore be allowed for the limited purpose only ot varying the order us
aforesaid.

3 As far as conecrns the requesied intervention by 1CA we are of the view that justice reguires that this applicalion be
granted as well. The Motions Judge recognized that 1CA has an interestin the litigation but seemed w feel that its position and
expettise were no different from that of the plainti ff Rothmans. With respect we disagree, The ICA™s position in this litigation
extends beyond the narow question of advertising of obacco products o more general questions relating u commercial free
speech. In a section | assessment of the justification and reasonablencss of limits imposed upon a Charler-guaranteed freedom
that position may coniribute importantly to the weighing and balancing process. Tts appes] will therefore be atlowed and leave
te intervene granted on the same terms as those indicated above for the CCS.

B Dnoowr view this is not a case for eosts in either Division.

Sulicitors of record:

Gawiding, Swrathy & Henderson, Toronto, tor appellant

Pepainy Asnrney CGeneral of Canada for respondent.

Moriineon, Walker, Montrcal, lur intervenor,

Camphel! Godfrey & fewzas. Toronto. tor Institute of Canadian Advertising,
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GAUTHIER J.A.
BETWEEN;
SPORT MASKA INC. dba REEBOK-CCM HOCKEY
Appellant
and
BAUER HOCKEY CORP.
Respondent
and
EASTON SPORTS CANADA INC.
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Federal Qourt of Appenl M ~ dour d'appel fedérale
o Date: 20160209

Dockel: A-402-1 4

Citation: 2016 FCA 44
CORAM: NADON J.A,
PELLETIEFR I.A.
GAUTHIER J.A.
BETWEEN:
SPORT MASKA INC. dba REEBOK-CCM HOCKEY
Appellant
and
BAUER HOCKEY CORP.
Respondent
and
EASTON SPORTS CANADA INC.
Respondent
REASONS FOR JUDGMENT
NADON J. A,

[. Introduction
[1] In ths appeal Sports Maska Inc. dba Recbok-CCM Hockey (“CCM™) chalknges the
Judgment (2014 FC 853) of Harrington J. {the “Judge™ of the Federal Court dated Septermnber 8,

2014 pursvant to which he dsmissed CCM's mation which soughi (o overtun the June 20, 2014

2016 FCA 44 (CanLIl}



Page: 2

order (2014 FC 594) of Prothonotary Momeau {the “Prothonotary™} denying CCM’s motion for
keave to intervene in proceedings commenced by the respondent Bauver Hockey Corp. ("Bauer™)

in Federal Court File T-1036-13.

[2]  Forthe reasons that follow, !'would dkmiss the appeal

IL. Tacts

(3]  CCM, Bauer and Easton Sports Canada nc. {"Easton™ are competitors in the hockey
equipment ndusiry. Bauer is the current owner of the trade-mark referred to as the “SKATES
EYESTAY Design™ registered under number 'TMA361 722 (the “ ‘722 regwiration™, the “rade-

mark™ or the “mark™}.

[4]  OnJanuary 11, 2010, pursuant to a request made bv Easton, the Registrar of Trade-marks

{the "Regstrar”) sued a notice under section 43 of the Trade-mavks Act, R.S.C, 1985 ¢. T-13
(the “Act”) requirhg Bauer to fumish evidence of use of the SKATES EYESTAY Design during

the three year period preceding the date of the notice.

435
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{51  OnlJamary 12,2011, Bawer brought an action against Easton, fmter alia, for nfringement
of the *722 registration (in Federal Cowrt Fike: T-51-11). On December 21, 2012, Bauer lunched

a similar action against CCM (n Federal Court Fike: T-311-12}.

[6]  On April 5, 2013, the Registrar ordered that the *722 registration be expunged from the
Register because of her finding that the mark had not been used, as registered, m the relevant
time frame. OnJune 11, 2013, Baver fled, pursuant to section 56 of the Act, a notice of
application appealing the Registrar's decsion m whch Easton was named as a respondent (in

Federal Court File: T-1036-13) (“Bauer’s application™).

[7] On February 13, 2014, Bauer and Easton reached an agreement pursuant to which Bauver
agreed to dscontinue #s infringement action against Caston and the latter agreed to abandon its

contestation of Bauer’s appheation of the Registrar’s decision.

[8] On April 7, 2014, CCM fikd a motion in the Federal Court seesking kave to intervene

Bancr’s application,

[9]  On April &, 2014, CCM filed its slatement of defence and counterchim in Federal Couwt

Fie: T-311-12.

[10]  On Apnl 30, 2014, Bauwer filed its reply and defence to CCM’s counterchim arguing,
inter afia, that CCM was barred ffom attacking #s wade-mark by reason of an agrcement

conchuded on February 21, 1989 between CCM and Bauer's predecessors in title. More

HA&
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particularly, CCM and Canstar Sports Group and Canstar Sports [nc. ("Canstar™}. predecessors
in titk: to Baver, reached an agreement pursuant to which CCM underfook to withdraw  its
opposion to trade-mark applcabon 548,351, fiked on September 9, 1985 by Warrington Inc. (to
whom Canstar succeeded in titke}, which kd to the 722 registration on November 3, 1989.Ina
ketter dated February 24, 1989, counsel for CCM wrote 1o the Registrar to adwvise that its client,
the opponent, would not object to the use and registration of the trade-mark i association with

the wares idertified I the tade-mark application.

HI. Decisions Belbow

A The Prothonofary'’s Deciston

[11}]  Intis decsion of June 20, 2014, the Prothonotary, who was the case management judge
assigned to Bauwer's application and the related actions brought by Bauver against Easton and
CCM for nfringement of the trade-mark, dismissed CCM's motion, brought under Rule 109 of
the Federal Courts Rules, SOR/98-106 (the 'Raules™, for keave t0 mervene m Baucr's

application.

[12] 'The Prothonotary began his analyss by pomtmg out that the effect of granting kave to
CCM would be to substiite CCM as a respendent for the absent Easton. This was not, according
to the Prothonotary, how Rulke 109 should be used. In so saying, the Prothonotary referred to this
Cowrt’s decision in Canada (Atiorney Generall v. Niemens Enterprises Commumications Inc.,
2011 FCA 230, 423 N.R. 248 (“Siemens™) where, in his view, this Court held that Ruk: 109 was

not meant to be used so as to allow an miervenkr to substitute ftself’ as a respondent.

2016 FCA 44 (CanLll)
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[13] The Prothonotary then addressed CCM's argument that the nteresls of justice milituled in
favowr of granting it kave to infervene so as to provide the Court with a diflerent view of the
case. The Prothonotary deat with CCM’s arpument by referring, with approval to Madam
Prothonotary Tabib’s decksion in Genencor International Inc. v. Canada (Commissioner of
Patents}, 2007 FC 376, 55 C.P.R. (4”‘) 395 (“"Genencor") where she made the pomt that even if
it was useful for the Court to have an opponent in a patent proceeding, the Cowrt could

nevertheless carry out its duties without an opposing side.

[14]  The Prothonotary then turmed to Bauer's argument that its agreement with Easton should
be respected, and that it not be jeopardized by allowing CCM to substinte itself as a respondent

n lieu of Easton. The Prothonotary indicated thal he fully agreed with that argument.

[13] The Prothonotary then addressed CCM's argument that there was z public interest
component m section 45 proceedings. He rejected this argument and again referred to
Prothonotary Tabib's decision in Genencor where the leamed Prothonotary, albeit on a question
of registration of infellectual property and not section 43 proceedings, hekd that there was no
public mterest mvolved in allowing an itervention so as (o ensure that untenable or nvalid

nellectual property registrations not be mantained.

[16] Fmally, the Prothonotary tumed to Bauer’s submission that because CCM in s
counterchim to the nfingement action m Federal Court Fik: T-311-12 had raised the mvalidity
ofthe “722 registration on the same grounds as those relied on by the Registrar in expunging the

mark al issue, i had rased in ity defence to CCM's counterclaim the fact that CCM was barred,

2016 FCA a4 (CanlLIly
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by reason of its 1989 agreement with Baver, from attackmg the ‘722 registration. Thi led the
Prothonotary to make the comment that “{ijt would appear that said argument by Bauer would
not be possblke to make against CCMin the Appeal should the katter be granted intervener

status” (parapraph 13 of the Prothonotary’s decswon).

[17] The Prethonotary then relerred o my colleague Stratas LAs reasons m Canada
{Attorney General) v. Pictou Landing First Nation, 2014 FCA 21, [2015] 2 F.C.R. 253 (*Pictou
Landing ") whete. at paragraph 11, he sets forth those factors which he considers relevant in
determining whether mtervention shoukd be granted to a proposed intervener. In light of the
factors set out in Picrou Landing, the Prothonotary concluded that by reason of what he referred
io as the “full debate already ongoing in Fike T-311-127, the first two factors were met but that

factors 11, 1V and V were nol met.

[18] This ked the Prothonotary to opine that, on baknce, CCM should not be allowed to
intervene in the section 45 proceedings which were “well under way™ {paragraph 16 of the

Prothonotary’s reasons). Consequently, he dismissed CCM’s motion o ntervene with costs.

B. The Federal Court's Decision

{19] The Judge began by addressing the standard of review which should be applied m
reviewing the Prothonotary’s decision. In his view, because the questions on a motion to
itervene were not viial to the final issue of the case, the Prothonotary’s decision should be
revewed m accordance with the principles set out by this Court m Merck & Co. v. Apotex Inc.,

2003 FCA 488, 2 F.C.R. 459, al paragraph 19. Thus, it was his task 0 determine whether the

LAY
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Prathonotary had exercked his discretion based upon a wrong principk or upon a

misapprebension of the facts.

[20] The Judge then briefty reviewed the facts and tned 1o the fctors which were to guide
him i determining whether leave should be granted. in that regard, he referred to this Couwrt’s
decsion n Roshmans, Beryon & Hedees Ine. v, Canoda rdtrorney General, [1990] 1 F.C. 90,
[1689] ¥.C.). No. 707 {"Rothmans, Benson & Hedges ™) where the Court, in allbwing the appeals
before %, alfirmed the correctmess of the factors, ic. six fictors relevant to the defermination of a
kawe to intervene application. enunciated by the trial judge, Roukau J. of the Federal Court

([1990] 1 F.C. 74, 29 F.T.R. 267, at paragraph 12).

{21]  Affer senting owt Roukau I.’s six factors, the Judge tumed to Stratas LA.'s reasons in
Pictou Landing and cited paragraph 11 thereof where my colkague sets forth the factors which,
m his view, are rekevant to present day litigation. The Judge then remarked that the relevant
factors, as set out in Hothmans, Benson & Hedeey and m Picrou Landing, were not to be taken, T
his words, au pied de la letire. He abo ndicated that this Cowt’s decikion in Siemens was not o
be taken as an absohte bar to a motion to mtervene, adding that he did not feel thaf it was
necessary o carry out a defailed analysis based on the factors of Rothmans, Benson & Hedges
and Pictou Landing. He then pomted oul that Stratas J.A.’s reasons I Picrou Landing were those
of a single motions judge and thus not binding on this Court, adding thai ths Court was reluctant
to reverse itsclf, citing for that proposition owr decsion m Miffer v. Canada (Attorney General),

2002 FCA 370, [2002] F.C.J. No. 1375 (“Miller’), at paragraph 8.
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[22] The Judge then wumed to the merits of the motion before him. Inhis view, there could be
1o doubt that CCM bad an micrest in Baver's application for judicial review of the Registrar’s
decision and that CCM’s ntervention wouki be usefud to the Cowrt in that no one was opposing
Bauver n the proceedings. He then stated that the Prothonotary was clearly wrong in considering

the settlement agreement between Rauver and Iaston.

[23] He then tuwned his attention to the question of whether the Prothonotary had downplayed
the pubiic iterast aspect of the Register. He pomted to a number of decisions, both of this Court
and of the Federal Court, to make the pont that there was a public nterest aspect in proceedings
arising under section 45 of the Act. However, i his view, the public mercst aspect of these
proceedings did not rank as high as the public interest aspect of cases, for example, where
constittional ssues were raised. On this point, the Judge concluded that the Court “might well
benefit from CCM's ntervention as it would give a different perspeciive, n the sense that Easton

is giving no perspective at all” (paragraph 29 of the Judge's reasons).

[24] Al of thk led the Judge to conchude that akhough the Prothonotary had been wrong to
consiler the agreement beiween Bauer and Easton, that error was not fatal as he was satisfied
that the Prothonotary woukl, i any event, have come to the same conchision. The Judge then
made the poirt that the better forum in which CCMceoukl advance its arguments was m the
action for nfringement berween it and Bauer. Thus, in the Judge’s view, the Prothonotary had
not wrongly exercised his discretion upon a wrong principle or upon a miapprehension of facts.

Hence, he dismissed CCM's appeal

434
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v, Issues and Standard of Review

{25}  Inmy opnion, there are two Bsues rased i this appeal:
{i) What are the appicable criteria to decxle wheiher 10 grant mtervener status to
CCM?

{2) Was the Judge wrong in not interfering with the Prothonotary'’s decision?

[26] ‘There is no depule belween the parties that a prothonotary’s decision ought o be
distrbed by a judge only where & & clearly wrong, i the sense that the exercse of discretion
was bascd upon 2 wrong princpk or a misapprehension of the facts, Consequently, in the
present matter, we shoukl not mterfere with the Judge's decision unkess there were grounds
justifying his intervention, or if he arrived at his decision on a wrong basis or was plainly wrong

(Z.1. Pompey Industrie v. Ecu-Line N.V., 2003 SCC 27, [2003] | S.C.R, 450, at paragraph 18).

V. Parties Submissions

A. CCOM s Submissions

[27]  CCM argues that the Prothonotary’s decision was based upon wrong principks and a
miapprehersion of the facts thus constiuting grounds for the Judge to set his order aside. CCM
finds mmmerous errors in the Prethonotary's decision that can be divided o the following three

categorics:

{1 Muapplying this Court’s deckion In Siemens

[28] Inapplying the Pictou Landing criterta, the Prothonotary concluded that criteria I11, [V

and V had not been met. Criteria 11I relates to the different and valuable perspective that an
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mtervener should advance. The Prothonotary held that CCM would only be replacing Easton as a
respondent and for that finding, relied on this Cowt's decision m Siemens. CCM argues,
however, that the rule put ferward @ Siertens was only "directed fo the particular mischief of
duplication" (CCM's memorandum of fact and lw, paragraph 32} [n CCM's view, there would
be no duplication m this case given that Easton indertook not to participate i the judicial

review,

(2) Fnding no public mierest i section 43 proceedings [ Failing to apprecinte that
is in the interests of justice that the Court hear both sides of the issue / Finding
mtervention nconsstent wih Rulke 3
[29] The Pictou Landing criteria 1V and V purport to ensure (hat the mtervention is in the
micrests of justice and that it would advance the imperatives set forth in Ruke 3 which provides
that the Rudes are to be interpreted and applied o as to secure “the just, most expeditious and
least expensive determmation of every proceeding on its merits”., CCM argues that there & a
public mteresi m ensuring the accuracy of the Register as a public record of rade-marks: “{t]he
fact that an applicant under s. 45 & not even required 1o have an nferest in the matter {...) speaks
eloquently to the public nature of the concerns the section is designed to protect”” (CCM’s

memotardum of fact and law, paragraph 39, quoting Meredith & Finfaysor v. Canada (Regisirar

of Trade-marks;, [1991] F.CJ, No. 1318, 40 C.P.R. (3d) 409 ({T.C.A) (“Meredith™),

(30] CCM asserts that it was an error on the part of the Prothonotary to refise to grant it kave
to mtervenc on the basis that there was a "fll debate atready ongomg" between itself and Baver

because ofthe different questions at issue in the section 45 progeedings and in the nfringement
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action. Moreover, the existence of another efficiert means to submit 2 question to the Cout was

held 1o be imckvant i Pictow Landing.

{3 Giving credence to Bauer's settement with Easton
{31] Thr private agreement plys no rok in considerng whether CCM should be given the
right to ntervene. The fudge agreed with CCMon this point and found that ihe Prothonotary was

clearly wrong m taking the seftlement into account.

[32] CCM submits that the Judge identilied a number of "errors” m the Prothonotary’s
deckion: the settement should not have been taken into account, there & a public aspect to the
Trade-marks Register, Siemerns s not an absohte bar 1o mtervention and the Court would be
better served iIf someone were present to defend the expungement decision {(CCM's
memorandum  of fact and law, paragraph 21). In addmion. CCM says that the Judge "erred i
implying that the decision n Pktou Landing reverses the Federal Court of Appeal decision n
Rothmans" (CCM’s memorandum of fact and law, paragraph 71). CCM says that Pictou Landing
simply updates and evolves the Rothmans. Bensorn & Hedges factors. Accordngly, the Judge's

decision was phinly wrong.

B. Respandent’s Submissions

[33] Bawr argucs that the Judge's decision not to intervene & not fdamentally wrong given
that the Prothonotary tumed his mind to the applicabk factors and did not misapprehend the
facts. The sole error found by the Tudge was the cftet 1o be given to the settiement between it

and Faston, and he was not satisfied that "‘withoul referring to that scttkement, [the Prothonotary]

L2
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would have come 1o a different conclusion” (Bauetr’s memorandum of fet and law, paragraph

48, quoting the Judge's decision at paragraph 30).

[34] Contrary fo what s sugpested by CCM, the Judge’s deckion was not based upon a
fnding that ithe ninngement action would be a formn more appropriate for CCM's case, bt
rather on a rightful application of the standard of review. Bauver further argues that even greater
deference shoukd be given o the Prothonotary’s decision for he was the Case Management Judge
and was “intimately familiac” wih the history and detais of'the matter. In Bauer's view, "CCM
must demonstrate that the Judge ‘erred in a findamental way’ m refising to distuwrb the
Prothonotary’s decision, in that the latter was the ‘clkarcst casc of misuse of judicial dscretion'™

{Baver’s memorandum of fact and law, paragraph 42),

{35] Bauer further says that the bst of factors to consider i a motion for intervention were
Yoriginally developed in Rothmans some 235 years ago and has stce then been reiterated on
several occasions” (Bauer's memorandum of fact and law, paragraph 33). Bauer argues that the
new lest st out  Pictou Landing miust not be applied to this case because 1 was created by a
judge alope and ® therefore not binding. Bauer poims ot that the "wraditional" Rothmans,
Benson & Hedyeys factors were applied by the Federal Court in a trade-mark expungement case
posterior to Pictou Landing (Coors Brewing Ca. v. Anheuser-Busch, LLC,2014 FC 318, 123

C.P.R {4th) 340}.

[36] Baver ako stresses that the motion to mtervene 5 late (CCM only burkbed it afier &

kamed that Baver and Easton had reached an agreement), that there i no public intcrest in a

435
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section 45 proceeding, that unopposed cases of this kind are commonplace in the Federal Court,
and that CCM & aiready attacking the validity of the 722 regstration in the miingemenl action.
Finally, Baver argues that CCM undertook, in an agreemnent signed in 1989, not to object to the

use or registration of the “722 regismration. It is thus arguably breaching this agrcement.

‘;.
1]
=X
V1.  Analysi E
e
A What are the applicable criteria to declde whether to grant CCM leave to intervene? <
S

[37] Tbegn by noting that there appears to be a certain amount of confusion as to the
governing jurisprudence on the question of motions for kave to inlervene since the decsion of
my colleague Stratas LA in Pictou Landing. It is my view, which 1do not believe is contentious,
that the decision of a panel of this Court has precedence over that of a singke judge of the Court
sitng as a motions judge. My collkeague recognized as much in his reasons: see Pictou Landing

at paragraph 8. This means that the poverning case s Rethumnans, Benson & Hedges.

[38] That saxd, [ wish to make ¥ clear thal this panel, or for that matter any other panel of the
Court, cannot prevent a singk motions judge fiom expressing his view ofthe lbw if he i so
mclined. [nnty view, partics may use a singk motions judge’s reasoning, if they wish, and make
& part of ther argumcnt in order to convince the Court that it should change or modify s case
faw. But all shoukd be aware that a smgke judpe’s opinion does not change the law unti]l it &

adopted by a pancl of the Court.

[38] A conparson of Rorhmans, Benson & Hedges factors and Piciou Landing shows that the

mam difierences between the two are the removal of the “lack of any other reasonabk means”
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factor {Rothmans, Benson & Hedges third factor} and of the “ability of the Court to hear the case
without the intervenet™ factor (Rothmans, Benson & Hedges sith factor), as well as the addition
of the “complance with procedural requirements”™ factor {Pictou Landing first factor), and the
“consistency with Rule 3 factor {Pictou Landing hflh faclor). These differences are not, m my
respectiul view, of any substance. In effect, “complance with procedural requirements™ will
generally abways be arelevant consideration and the “consistency with Rule 3" factor can always

be considered under the “mierests of justice”™ factor (Rothmans, Benson & Hedees fillh facior).

[40] [do not disagree wih Stratas J.A.’s comments in Pictou Landing that the existence of
another appropriate orum is not necessarily a reason to refise a proposed mntervention that can
be helpfial to the Court. It obviously depends on the relevart circumstances. It is ako undeniable
that the Court, in most cases, i able 10 hear and decide a casc without an iervener and that the
“more salient question is whether the miervener will bring firther, diffcrent and valuablk insights
and perspectives that will assist the Court in determining the matter™ (Pictou Landing, paragraph
9, bst bullct), This requirement is, in essence, what Rule 109(2)(#) requires. In any event, as
Stratas ). A recognzzed at paragraph 7 of his reasons. he coukd have reached the same result by
applying he Rathmans, Benson & Hedges factors and ascribing litte weight to the factors which

he did not find relevant.

[411  Inmy opinior. the minor differences between the Rothmans, Benson & Hedges factors
and those of Pictou Landing do not warrant that we change or modify the factors held 1o be

relevant in Rothmans, Benson & Hedges. Asthe Rothmans, Benson & Hedges factors are not

2016 FCA 44 (CanLll)



Page: 13

meant 1o be cxhaustive, they allow the Court. in any given case, to ascribe the weight that the

Court wishes 2o give to any individual factor,

[42] The critera for allowing or not allowing an intcrvention must remain fliexible because
every mtervention applcation s different, ie. different facts, different lkesnl bsues and differcnt
contexts. In other words, flexibility is the operative word I dealing with moetions to imtervene, In
the end, we must decide i, In a given case, the inferests of justice require that we grant or refise
mtervention, Nothing & gained by adding factors to respond to every novel sitation which
motions to imervene bring forward. Tn my view, the Rothmans, Benson & Hedees taclors are
well tallored for the task at hand. More particularly, the fifth factor, ie. “{ajre the mterests of
justice better served by the imtervention of the proposed third party?” is such thal 1 allows the
Court to address the particular icts and circumstances of the case in respect of which
miervention B sought. Inmy view, the Picrou Landing factors are simply an example of the
flexibility which the Rothmars, Benson & Hedges factors give 1o a judge in determining whether

ornot. In a given case, a proposed intervention should be allowed.

[43] To conchde on this pomt. 1 woukd say that the concept of the “interests of justice™ is a
broad concept which pot only allows the Court 1o consider the imterests ofthe Court but ako

those of the parties mvolved m the ltigation,

B. Was the Judge wrong in not interfering withithe Prothonotary’s decision?
(44]  In determining the second question before us, it must be kept in mind that our task & not

1o decide whether we bebeve that OCCM meets the relevant factors for mtervention and thus that

42
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leave should have been gramted, but whether the Judge was wrong in refusing to interfere with

the Prothonotary’s decision. To that task I now fum

[45] Sothe question is: should the Judge have mterfered with the Prothonotary’s order? CCM
says that the Prothonotary made a number of errors which should have justified his miervention.

First, it says that the Prothonotary misapplied Siemens.

2016 FCA 44 (CanLll)

[46] 1begn by sayng that CCM’s motion & not, m reality, a motion for kave to intervene. [f
i5, m ¢cfiect, a motion which seeks to allow CCMto become the respondent, in liew of Easton, m
Bauer's application. In that respect, CCM’s motion i similar to that made by West Atlantic
Systems (“WAS™ in Siemens where WAS sought to imervene in an application [or judcial
review filed by the Attorney General following a decision of the Canadian [nternational Trade
Tribunal {the “"CITT?} which was unfavourable to the Deparment of Public Werks and
Government Services. More particularly, the CITT determmed (hal the procurements ar ksue
were deficient and faikd to conply with Articke 1007(1) of the North American Free Trade

Agreement.

[47] Siemens Emterprises Communications Inc. (“Siemens™, which had filed a number of
complaints with the CITT and which had fully participated in the proceedings before that
irbunal chose not to participate i the Attorney Ceneral's judicial review application. WAS,
which had unsuccessfully aticmpted to participate in the proceedings before the CITT, sought to

obtain leave from this Court to mtervene in the judicial review proceedings. In denving WAS®
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motion, Mamville J.A., writing for the Court, made the following comments at patagraph 4 of his
T¢asons,

By its motion, WAS is attempting to substiute itself for Siemens as the
respondent m this judicial review application. WAS seeks (o challenge the
application under a proposed order of the Court which would, for all nrents and
purposes, grant it a status equivalent to that of a respondent in these proceedmgs.
The rules permitting interventions are ntended to provide a means by which
persans who are not partes o Lhe proceedings may nevertheless assist the Count
in the determination ofa factual or kegal issuc related o the proceedings (Rule
109¢{2)5) of the Federal Courts Rules). These mdes are not to be used in order 1o
replace a respendent by an mlervener, nor are they a mechanism which allbws a
person to correct its failure to protect s own posttion in a timelv basis,

[emphasis added]

[48] C€CM argues that the Prothonotary emed in relying on Siemeny because our decision in
that case “should be understood to be directed to the particular mischef of duplication”
{paragraph 32 of CCM’s memorandum of fact and bw). In my respectfol view, this argument i
wihout merit as there was no question of duplication I Siemens since there was no respondent

n the judicial review proceedings as Siemens had decided not to participate.

[49] Consdering thal our Cowrt in Siemens held that Rule 109 shouid not be used 1o substinute
a new respondent in the proceedings, I cammot be said, in my view, that the Prothonotary was

wrong to consider, asa rekevanl factor. that the purpose of CCM's motion was to substitute  itself
as a respordent in beu of Easton. However, [ agree with the Judge that Siemens does not, per se,

constitie  an absolute bar o a motion to infervene.

[50] Second. CCM says that the Prothonotary was in error in holding that there was no public

imterest in section 45 proceedings sufficient to support its mtervention in Bauer's application.
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More particularly, it says that the Prothonotary was wrong to rely on Prothonotary Tabib’s
decision in Genencor which dealt with an entirely different matter, adding that “filhere & a
public Tterest m ensuring the accuracy of'the Register as a public record of rade-marks™

{CCM's memorandum of fact and bw, paragraph 41).

[51] CCM ako says that the Prothonotary erred n holding that Bauer’s judicial review
proceedings could be disposed of withowt its participation, adding that the Prothonotary again
crred in relving on Genencor. CCM says that both the Rules and section 43 of the Act envisage
the particpation of the requesting party in section 45 proceedings and any appeal taken
theretrem. In CCM's view, ¥ can be said that there is an expectation that n any appeal ffom 2
section 45 decision, the Court will have the benefi of an appelant and a respondent. Thus, CCM
says that the Judge ought to have intervened n that the Prothonotary was wrong to find that there
was no public iterest i section 45 proceedings and that the matter could be heard without its

participation.

[52] Before determining whether the Prothonotary erred, as argued by CCM, 1t is impontant o
have a brief kook at section 45 and the proceedings which arise from it. Pursuart to section 45,
the Registrar may at any time and at the wrilten request of any person, give notice to the
regstered owner of 2 trade-mark requiring 1t to show, by way of an afidavit or a statutory

dechration, that the mark was used in Canada during the three vears preceding the notice.

[33] In making adetermination as to whether or not the mark was used in the fime frame

provided by scction 43, the only evidence admissible before the Registrar s the aforementioned
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affidavit or stabtory dechrmation. It is on the basis ofthat evidence and the partics’
representations that the Regsirar must decide whether or not there has been use of the mark as

required by section 45.

[54] Following the Repistrar’s decision, an appeal may be taken before the Federal Cowrt
pursuant to section 56 of the Act and new evidence may be submitted to the Court 1 addition to
the evidence akeady adduced before the Regisirar, If the new cvidence coukd have materally

affected the Registrar's decision, then the Court must consider the matter e novo and reach its

own conclsion on the issues to which the new evidence pertains,

[551 The purpose of section 45 proceedings & to remove registrations which have fallen nto
disuse. The burden of proof on the registered owner & not a heavy one. In Locke v. Osler, Hoskin
& Harconrt LLP, 2011 FC 1390, 98 C.P.R. (4'")357, (’Keefe I stated at paragraph 23 that
“tilhe threshold to establish use is relatively low and it & sufficient if the applicant establishes a
prima facic casc ofuse™ It has ako heen said that the purpose of section 45 of'the Act & to
remove deadwood from the Register (see Eclipse Imiernationel Fashions Canada Inc. v. Shapira
Cohen, 2005 FCA 64, 348 N.R. B6, at paragraph 6}. [n Dart Indusiries Inc. v. Baker & Mckenzie
LLP, 2013 FC97, 426 F.T.R. 98. at paragraph 13, O Keefe J. commented that ‘{pJroceedngs
under section 45 of the Act are summary and administrative n nawre™, Finally, in Meredith,
Huguessen 1A, writng for ths Cowrt, made these comments, at page 412, regarding section 45
proceedings:

Section 45 provides a simpk and expeditious method of removing fFom the

regiter marks which have fallen mto disusc. It & not ntended to provide an

alternative to the usual fnser partes attack on a trade mark envisaged by s. 57. The
fact that an applicant under s. 45 is not_even required to have an interesi in the
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matter (the respondent herein is a lbw fim} speaks eloguently to the pudlic nature
of the concerns the section is designed to protect.

Subsection 43(2) is clear: the Registrar may only receive cviklence tendered by or
on behalf of the registered owner. Clarly it i not intended that there should be
any trial of a contesied ssue of fact but si an opporuniy for the registered
owner to show, if he can, that his mark 5 in use or if not. why not.

An appeal 0 the Court, under s. 56 does not have the effect of enlarging the scope
of the inquiry ot; consequentially, ofthe evidence rekvant thereto. We cannot
mprove on the words of Thurlow C I, speaking for this Court, in Plough
Canaday Lid. v. Aerosoi Fillers Inc. (1980), 53 C.P.R. (2d) 62 at p. 69, [1981], 1
F.C. 679, 34 N.R. 39, quoting with approval the words of Jackett P. m Brederick
& Buscom Rope Co. v, Regivtrar of Trade Marks, (1970}, 62 C.P.R. 268

In my view, evidence submitted by the party at whose nstance the
s-5 441} [mow 45(1)] notice was sent & not receivabk on the
appeal from the Registrar any more than it would have been
receivable before the Registrar. Onthis poit, 1 would adoptthe
view expressed by Jackett P. n Broderick Bascom Rope Co. v.
Registrar of Trade Marks, supra, when he said at p. 279:. ..

[emphasis added]

[56] Inmy view, the Prothonctary ought to have considered that there was a public nterest
componert in scction 43 proceedings. In concluding as be did. the Prothonotary rebied on
Genencor for support. However, 1 note from paragraphs 3 and 7 of Genencor that Prothonotary
Tabbk made a clear distinction between the nature of the proceedings before her and those which
arise under secticn 4% of the Acl. More particularly, in refusing to grant ntervener stans to the
proposed mtervener, she pointed ouf that the provisions at ssuc before her, namely sections 48.1
o 48.5 of the Parenr Act. R.5.C.. 1983, ¢. P-4 were not similar to those arking under section 45
n that they did not give third parties the right to chalknge patents by way of a summary process

in the way thal seclion 45 aflowed third parties to challenge trade-marks,

2016 FCA 44 (CanLl})
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[§7] Section 45 proceedings contemplate the participation of persons with no interest
whatsoever i the existence of a given trade-mark. The proviion allows anyone to inttiate a
section 45 notice, to submit representations to the Repistrar and i the case of an appeal, to eiher
lumch ihe appeal or to participate as a respondent In that appeal As this Court said at page 412
n Meredith, \his “speaks eloguently to the public nature of the concemns the seclion s destmed
to protect”, ie. removing from the Repitrar marks which have fallen mto disuse. Thus, it
necessarily follows, in my view, that the nature of the proceedings under section 45 5 a rekvant
conskeration In detemmining whether or not nitervener status should be given to a third party,

such as CCM m the present matter.

[58] Incomng to that view, Tam mindful of'the arguments put forward by Bauer in response
to CCM's arguments on this issue. In particular, Tarn mindful of Baver's arguments that
Genencor & relevart, that Meredith had to be understood In its proper context, iec. that the public
nanre of section 45 had 10 do with 1he fict that any member of the public could initiate a section
45 notice, that, as m (Genencar, there & no overriding pubiic interest in ensuring  that invalid
trade~-rmarks are not mamtzined on the public repgeter, that proceedings arising under section 43
do not usually involve complicated kepal questions but, to the contrary, usually pertan to simpk
wel known legal principles resulting fom an extensive body of jursprudence and that

proceadings under section 45 are commonplace m the Federal Court.

[59] Howcwver, the fact that there is a public aspect to section 45 proceedings does not elevate
these praceedings to a kevel comparablke to cases that, n the words of the Judge at paragraph 26

ofhis reasons, “affect large segments of the population or raise constitutional ksues”, Thus, the

2018 FCA 44 {CanLll)
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public nature of scction 45 procecdings must be balanced against otber relevant considerations
which,  my respectful view, must be considered in the present matter. As | will exphin shortly,
the exstence of a public interest component in section 45 does not, n the present matter,
outweigh other considerations which militate agamst granting intervention. In my view, when all
of the relevart factors are considered, the public natre of section 43 proceedings does not tip the
scale m CCM's favowr. Tn other words, a proper balancing of all the relevant factors keads me to

conclude that the Prothonotary did not err in refusing to aliow CCM to mtervene.

[60] Inow tum 1o these other considerations.

[61] The first consideration & the agreememt emtered into between Bauer and CCM wherein
CCM undertook and agreed not to object to Bauer’s use or repstration of the trade-mark at ssuc.
On the bask of'this agreement, Bauer asserts that UM is contractually barred ffom attacking the
validity of 13 wade-mark. It says that this argument can be put forward In #ts defence agamst
CCM's counterclaim in Federal Court File T-311-12 and will constiuic one of the Bsues to be
determincd by the Federal Cowrt in that filke. Ilowever, Bauver savs that if mtervener stanus is
given to CCM, 1 will be umabk to raise the issue in the context of section 45 proceedings in that
the Federal Court “wil merely be reviewing the decision ofthe Registrar to expunge Bauer’s
Trademark registration applying the appropriate standard of review™ {Bauer's memorandum of

tact and lw, paragraph 113).

[62] Tshould point ou that the aforesaid agreemem between CUM and Buuer was considercd

by owr Court in Baner Hockey Corp, v. Sports Maska, 2014 FCA 158 where it held that the judge

45
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below had erred in striking certain portions of Baver's amended statement of cleim. More
particularly., owr Court was of the view that Bauer's amended allegations, which relicd i part on
the aforesaid agreement, werc such that & could not be said that its claim for punitive damages
had no reasonable prospect of success. In other words, it was not plam and obvious, in the
Court’s view, that the amended statemment ol clhrn disclosed ne reascnable cause of action with

respect to punitive damages.

[63] The Prothonotary, at patagraph 13 ofhis reasons, considered this poim conchiding that
“t would appear that sai argurment by Bauer would not b possibk to make against CCM i the
appeal should the lamer be grared mtervener status™, Tt is ckar, i my view, that this is one of
the considerations which ked the kamed Prothonotary 10 conchade that intervention should not be
granted to CCM. In considering Bauer’s contractual arrangements with CCMas relevamt I the
determmnation of whether infervener status should be granted, the Prothonotary did not e, [
would go further and say that it woukl have beer an ermor on his part not to give consideration to

this matrer,

[64] [he other consideration which, in my view, militates against granting infervencr status to
CCM is the exstence of ligation between Bauer and CCM in Federal Court Filke T-311-12.In
that file, Baver has nstituted proceedings against (UM clmming that CCM has infringed is
trade-matk and CCM has comnter-claimed seeking a declaration that the trade-mark & mvalid. In
seeking the mvalidity of the trade-mark, CCM says at paragraph 25 of its Statement of Defence
and Counterclaim:

25 [...] Baver does not use the [Trademark| as a trade-mark; rather, the
[Trademark| & merely a decorative border or surround on the skate to highlight

6
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the BAUER word mark. To the extent that the [Trademark] or the Floating
Skate’s Eyestay Design have ever appeared on Bauet’s skates, they have abways
been in combmation with the BAUER word mark. [.. ]

[65] The above asscrtion by CCM is similar to paragraph 13 of the Registrar’s deckion where
she said:
[t3] Ifind that the addition of the word element “BAUER™ 18 A DOMINANT
ELEMENT OF THE [Trademark] as used. As sich, the [Trademark] as wsed is no
onger siply a design mark but is ckearly composed of two elements — an eyestay
design and the word BAUER. As for the use of BAUER withm the design mark, [
am not convinced that the public would lkely perceive it as a separate trade -mark
from the [Trademark] at ssue. Such additional matter would detract from the

public’s perception of the use of the trade-mark “SKATES'S EYESTAY
DESIGN™ per se

[66] Baucr says that its use of the trade-mark at the time that Faston requested that the
Repwirar send a section 43 notice is the same as that when il reached its agreement with CCM
approximately 30 years ago. In its reply and defence to CCM’'s counterchim, Bauer alse says, as

T have just indicated , that CCM is contractually barred from challenging its trade-mark.

[67] The Prothonotary was of the view that the litigation in Court File T-311-12 was a factor
which had to be considered m delermmimg whether ntervener status should be given to CCM. At
paragraph 15 of his reasons, the Prothonotary referred to those proceedings by saying that there
was a “full dcbatc already ongong m Fik T-311-12 - a dynamic not present in Pictou Landing”.
The Judge shared the Prothonotary’s view and said at paragraph 31 of his reasons that “[t}he
valdity of'the trade-mark & I Ssue in the litigation between Baver and CCM in docket T-311-

12. That i5 the forumn n which CCM should make its case™.
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[68] Inmy view, there was no error in so conchuding on the part of the Prothonotary and the
Judge. T agree with Bauer’s assertion that alowing CCM to mervene would not, m any ¢vent,
necessarily simplify and expedite the ongoing dispute over Bawer's trade-mark. However, 1 need
not po into 1ths m greater detall sice both the Prothonotary and the Judge, cxercising their
respective discretons, were of the view that litigation n File T-311-12 was a relevant
consideration it determinng whether CCM should be allowed to mtervene. [ can see no basis on
which [ coukl conclude that it was wrong on ther part to take the ongoing iiligation beiween the
parties as a rekevant factor. Again, [ am of'the view that € would have been un error not to take

such lkigation o consideration,

[6%] CCM further submiis, as it did before the Judge, that the Prothonotary erred in
considering Rauer’s settlement with Easton. As [ indicated earlier, the Judge agreed with CCM
but was satisfied that the Prothonotary’s error was mconsequential. |am ako of that view. In any
evem, I is my opnion that Bawer's agreement with CCM and the existence of litigation n

Federal Court File T-311-12 clearly outweigh all other considerations n this file.

[70]  Abhough I believe that this is sufficiemt to dispose of the appeal, 1 will noncthelkess
brefly examine the specific factors enunciated I Rotknans, Benson & Hedges m the light of the

evidence before us.

71} Fast, s CCM directly affected by the outcome of the section 45 proceedings? The answer
is that it is affected, in a certain way. More particularly, if the Regisrrar's decision is upheld,

Bauer's trade-mark will be expunged and that conclusion will be heipfil w0 CCM in Baver's

LY
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mffingement actien. Howewer, it is clear to me, I the crcumstances of this case, that the purpose
of CCM's attempt to mtervens 15 10 gam a tactical advartage. In so saying [ do not ntend to
criticize CCM.1am simply making what I believe 1o be a realistic observation of what is going

on . the fike.

[72]  As tothe second factor, ie. whether there exists a justiciable issue and a veritablke public

mterest, [ have already deak with this in addressing CCM's arguments concerning the public

2016 FCA 44 {CanLll)

natwre of section 43 proceedings.

[73] Astothe third factor, ie. whether there s a lack of any other reasonablke or efficient

means to submit the question at issue before the Court. the answer s no. The question rased in
the section 45 procecdings s, albeit in a differemt setting, aiso raised i the ltigation conducted
by the partics m Federal Court File: T-311-12. Preventing CCM from itervening in the section
45 proceedings will not cause it any prejudice other than the loss of a tactical advantage. [n any
event, CCM can and could have requested the Registrar fo give Bauer a section 45 notice at any
time. It chose not to do so for reasons which are of no concern ta us. Whether it did not request
the Registrar to give such a notice because of #s agrecment with Bauer not 1o object to Bauer’s

use or regisration of the trade-mark i a question which | need not address,

[74]  With regard to the fourth factor, ie. whether the postion of the proposed intervener can
he adequately defended by one of the parties, the answer & no in that there is no party to the case

other than Bauer. 'I'he position which CCM wishes to advance & that which Easton pur forward,
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with success, beflore the Registrar and which it would have defended i the appeal before the

Federal Court.

[75]  As lothe sxth factor, ie. can the Court hear and decide the case on its merks without the
proposed intervener, the answer is yes. The fact that there woukd be no respondent does not
prevent the Federal Court from performing its task m the circumstances. There can be no doubt
that a respondent would be helpful to the Court but, in the circumstances, this factor does not 1ip
the scake in favowr of CCM. In any event, that was the conchision arrived at by the Prothenotary

ard 1 can see ne bask to distorb &

[76]  To repeat myself T am satisfied that when all of the relevant considerations are taken n.

the mierests of justice are better served by not allowing CCM fo intervene.

VII.  Conclusion

[77]  Forthese reasons, [ conchde that the Judge made no eror i refusing to imerfere with
the Prothonotary’s dectsion. Coensequently, 1woukl dismks the appeal but, in the circumstances,

without costs.

"M Nadon"

LA,

I agree.
1D, Denis Pellcticr J A

u] ﬂgTCC.
Joharme Gauthier J.AY
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Feteral Gourt of Appeal Qour b appel fédérale
Date: 20140129
DPockat: A-158-13
Citation: 2014 FCA 21
Present: STRATAS LA,
BETWEEN:

ATTORNEY GENERAL OF CANADA

Appellant
and
PICTOU LANDNNG BAND COUNCIL AND
MAURINA BEADLE
Respondents
REASONS FOR ORDER

STRATAS JA.
[ Two motions to intervene in this appeal have been brought: one by the First Nations Chikd

and Family Caring Society and another by Amnesty [nternational

[2] The appellnt Attorney General opposes the motions, arguing that the moving parties have
mot safisfied the test for mtervention under Ruke 109 of the Federad Courts Rules, SOR/O8-106. The

respondents conser to the motions.



Rule 109 provides as follows:

199. (1) The Court may, on motiorn,
grant kave 10 any person to
imtervene in a proceedng.

(2) Notke of a motion under
subscetion (1) shall

() set out the full name and
address of the proposed
itervener and of any solicitor
acting for the proposed
intervener; and

(#) describe how the proposed
intervener wishes to partcipate
m the proceedmg and how that
participation will assist the
deterrmmation of a factual or
legal issuc rehted to the
proceeding.

{3) In gramting a motion under
subsection (1), the Court shall give
directions rcgardng

{a} the service of documents; and

(%) the role ofthe ntervener,
ncluding costs, rights of appeal
and amy other matters relating to
the procedure to be followed by
the imervener,

Page: 2

109. (1) La Cour peut, sur requéte,
autoriser totte personne 3 intervenir
dans une mstance.

(2) L'avis d’une requéte présentée
pour obtenr ['autorisation
d’intervenir ;

g) précise ks nom et adresse de la
personnc quit désire mtervenir et
ceux de son avocat, k cas échéant;

) explique de quclic maniere la
personne désme particper &
[istance et en quoi sa
participation aidera & h prise d'une
déckion sur toute question de fal
et de droit s¢ rapportant 4
linstance.

(3) La Couwr assortit 1'autorkation
d’'mtervenir de directives concemant

a} [ signification de documents;

A) ke 1k de 'mtervenanm,
notamment en ce qui concerne ks
depens, ks droits d appel et oute
autre question relative 4 la
procédure 4 sufvre,

4 54

141 Below, [ describe the nature of this appeal and 1the moving parties’ proposed mierventions
this appeal At the outset, however, | wish 1o address the test for interventicn to be applied in these

motions.
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[5] The Atterney General submits, as do the moving patties, that i deciding the motions for
mntervention 1 should have regard to Rothmans, Benson & Hedges Inc. v. Canada (A ttorney
Generaly, | 1990] 1 F.C. 74 at paragraph 12 ('1.[3), aff'd {1990] | F.C.$0(C.A.), an oft-applied
authority: see, e.g., CCH Canadian f.1d. v, Law Seciery of Upper Carada {2000), 189 D.L.R. (4th)
125 {F.C.A.). Rathmans, Benson & Hedges nstructs me that on these motions 2 st of six factors

should guide my discretion. All of the factors need not be present n order to grant the motions,

(6]  Inmy view, this common law list of factors, developed over two decades ago in Rothmans,
Benson & Hedges, requires modification in light of today’s litigation environment: &, v, Salituro,
[1991]3 8.C.R. 654. Forthe rcasons deveioped below, a mumber of the Rothmans, Benson &
Hedges factors seem divorced fom the real issues at stake in intervention motions that are brought
today. Rothmans, Benson & Hedges ako leaves out other considerations that, over time, have
assumed greater prominence m the Federal Courts” decisions on practice and procedure. Indeed, a
case can be made that the Rothmans, Benson & Hedges factors, when devised, fafled to tecogmze
the then-exmsting understandings of the value of certain interventions: Philip L. Bryden, “Public
[ntervention i the Courts” {1987) 66 Can. Bar Rev. 490; John Koch, “Making Room: New
Directions in Third Party Intervertion™ (1990348 U, T. Fac. L. Rev. 151. Now is the time to tweak

the Rothmuns, Benison & Hedges st of factors.

[7] In these reasons, [ could purport to apply the Rothmans, Benson & Hedges factors, ascribing

lite or no weght to individual factors that make no sense to me, and ascribing more weight to

H55



Page: 4

others. That would be nteliectually dshonest. [ prefer fo deal drectly and openly with the

Rothmans, Benson & Hedges factors themselves.

{81  Indoing this, I abscrve that | am a single motions judge and nry reasons do not bind my

colleagues on this Court. It will be for them 1o assess the merit of these reasons.

9] The Rathmans, Bensan & Hedges factors, and my observations concerning each, are as

follows:

. Is the proposed intervencr divectly affected by the ontcome? *“Dicctly affected” & a
requrement for full party status i an application for judicial review — e, standing
as an applicant or a respondent in an application for judicial review: Forest Erhics
Advocacy Association v. Canada (Natinnal Eneragy Board), 2013 FCA 236. All other
Jurisdictions in Canada sel the requirements for intervener status at a lower bt stil
meaningful level Inmy view, a proposed intervener need only have a genuine
mterest i the precise ssue(s) upon which the casc is likely to tum, This is sufficient
to give the Court an assurance that the proposced miervener will apply sufficicnt skills

and resources to make a meanmgful contribution to the procecding,

. Does there exist a fusticiable issue and a veritable public interest? Whether there
a justiciable ®sue & Trelevant to whether imervertion shoukd be granted. Rather, it is
relevant to whether the application for judicial review should survive in the first

place. If there 15 ro justiciable issue n the application for judicial review, the ksue i

456
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not whether a party should be permitted to intervene but whether the application
should be struck becawse there is no viabke admiustrative law cause of action:
Canada (National Revenue) v. JP Mourgan Asset Management (Canada) Ine., 2013

FCA230.

is there an apparent lick of any other reasonahle ar efficient means to submii the
guestion to the Cowrt? This s irrelevant. [f an intervener can help and improve the
Court’s consideration of the Bsues i a judicial review or an appeal therefrom, why
woukl the Court turn the intervener aside just because the tervener can go
ekewhere? Ifthe concern underlying his factor is that the imtervener is raising a new
question that could be raised elewhere, gencrally nterveners — and others — arc not
allowed 1o raise new questions on judicial revicw: Alberta (Information and Privacy

Commissioner) v. Alberta Teachers' Association, 201 SCC 61 at paragraphs 22-29,

Is the position of the proposed intervener adequately defended by one of the parties
to the case? This is relevant and important, It rakes the key question under Rule
109(2), namely whether the mitervener will bring further, diffsrent and vakablke
insights and perspectives to the Court that will assist it in determining the mattcr,
Among cther things, this can acquaint the Court with the implications of approaches

it might take @ its reasons.

Are the interesis of justice better served by the intervention of the proposed third

party? Agam, this i relevant and inportant. Sometimes The ksues before the Court
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assurme such z publc and Important dimension that the Court needs to be exposed 10
perspectives beyond the particular parties who happen 1o be before the Court.
Semetimes that broader exposure is necessary to appear to be doing — and te do —

Justice m the casc.

Can the Court hear and decide the case on its merits without the proposed
intervener? Almost always, the Court can hear and decide acase without the
proposed tervener, The more salient question & whether the intervener will bring
further, dillerent and vahiable insights and perspectives that will assist the Court in

determining lhe matter.

{10] Tothis, ] would add two other considerations, not mentioned in the Ist of factors in

Rothmans, Benson & Hedges:

Is the proposed intervention inconsistent wiih the imperatives in Rule 3, namely
securing “the just, most expeditious and least expensive determination of every
proceeding on its merits”? For cxample, some motions to intervene will be too hte
and will disrupt the orderly progress ol a mater. Others, even if not too late, by their
nature may unduly complcate or protract the proccedings. Considerations such as
these should now pervade the interpretation and appbeation of procedural ndes:

Hryniak v. Mauldin, 2004 5CC 7.

L&
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Have the specific procedural vequirements of Rules 109(2) and 359-369 beern mei?
Rule 109(2) requires the moving party to st #s name, address and solickor, describe
how it mtends to participate i the proceeding, and explain how its participation

“will assist the determmation of a factual or kegal ssue related to the proceeding,”
Further, n a motion such as this, brought under Ruks 359-369, moving parties
should file detailed and well-particularized supporting affidavits to satisfy the Court
that ntervention is warranted. Compliance with the Rukes is mandatory and must

form part of the test on intervention motions.

(L] Toswmmarize, in my view, the following consilerations should gude whether inervencr

starus should be pranted:

L

II.

Has the proposed mervener complied with the specific procedural requirements in
Rule 109(2)7 15 the evidence offered in support detailed and well-particularized? If
the answer to either of these questions & no, the Court cannot adequately assess the
remaining considerations and so it must deny mtervener status. If the answer to both
of these questions i yes, the Court can adequately assess the remaining

considerations and assess whether, on balance, mtervener status shoukl be granted.

Does the proposed miervener have a genuine interest in the matter before the Court
such that the Court can be assured that the proposed intervener has the necessary
knowledge, skills and resources and will dedicate them to the matier before the

Court?

45
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1. In participating i this appeal in the way & proposes, wil the proposcd htervener
advance different and vahmblke insights and perspectives that will actually further the

Court's determination ofthe matter?

IV.  Isit inthe mterests of justice that niervention be permitted? Forexample. has the
matter assumed such a public, important and complex dimension that the Court
needs to be exposed to perspectives beyond those offered by the particubr partics
before the Court? Has the proposed intervener been involved in earbier proceedings

in the matter?

V. [s the proposed miervention inconsistent with the imperatives T Rule 3, namely
securmg “the just, most expeditious and keast expensive determination of every
proceeding on its merits™ Are there terms that should be attached to the intervention

that would advance the imperatives n Ruke 37

[12] Inmy view, these considerations fithfitlly implement some of the more centrat concerns
that the Rothmans, Benson & Hedyes fictors were meant 1o address, whike dealing with the
challenges that regularly present themselves today in ltigation, particubirly publc law ltigation,

the Federal Courts,

[13] [shall now apply these considerations to the motions before me.

L0
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[(4] The moving parties have comphed with the specific procedural requrements in Ruke 109(2).
Thi s not a case where the party seeking o mfervepe has failed 10 describe with sufficient
particularity the nature of ks participation and how its parlicipation will assit the Court: for an
example where a party failed this requirement, see Farest Erhics Advocacy Association, supra at
paragraphs 34-39. The evidence offered & particular and detailed, not vaguc and general The

evidence satisfactorily addresses the considerations rekvant to the Court’s exercise of discretion.

| .

[15] The moving parties have persvaded me that they have a genuing mterest in the matter before

the Court. In this regard, the moving parties” activities and previous interventions in legal and polcy

matters have persuaded me that they have considerable knowledge, skills and resources relevant o

the questions before the Cowrt and will deploy them 1o assist the Court.

- 1I-

[16] Both moving parties assert that they bring different amd vakiable msights and perspectives to

the Conrt that will firther the Court’s determmation of the appeal.

~ed
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[17] To evaluate this assertion, & is first necessary to examing the nanwe ofthis appeal Since this
Court’s hearing on the metits of the appeal will soon take place, I shall offer only & very brief, top-

level sumary.

[18] This appeal arises from the Federal Cowt’s decision to quash Aborigmal Affars and
Northern Development Canada’s refusal fo grant a finding request made by the respondent Band
Couril Pictou Landing Band Council v. Canada fAtrorney Generali, 2013 FC 342, The Band
Courcil requested funding ta cover the expenses lor services rendered to Jeremy Meawasige and his

mother, the respondert Maurma Beadle,

[191  Jeremy is a 17-year-old disabled teenager. His condition requires assistance and care 24
hours a day, His mother served as his sole caregiver. But n May 2010 she suffered a stroke. After
that, she coukd not care for Jeremy without assistance. To this end, the Band provided funding for

Jeremy’s care.

[20]  Later, the Band requested that Canada cover Jeremy's expenses. Its request was based upon
Jordan s Principie, a resolution passed by the House of Commons. In this resolution, Canada
amnounced that # would provide findng for First Nations chidren i certain circumstances. Exactly

what circumstances is very much an issue n this case.

[21]  Aborignal Affairs and Northem Development Canada considered this finding prineiple,

applied it to the ficts of this case, and rejected the Band Council's request for funding. The



Page; 11

respondents successfully quashed this rejection in the Federal Court. The appellant has appealed to

this Court,

[22]  The memoranda of fact and law of the appellant and the respondents have been filed. The
parties raisc a number of issues. But the two key issues are whether the Federal Court selected the
correct standard of review and, if so, whether the Federal Court applied that standard of review

comectly,

[23] ‘The moving parties both inmtend to siuate the finding principke against the backdrop of
section 15 Charter jurisprudence, international instruments, wider human rights understandmngs and
Jursprudence, and other contextual matters. Alhongh the appellant and the respondents do touch on

some of ihis context, in my view the Court will be assisted by futher expioration of ir.

{24]  This firther exploration of contextual matters may nform the Court’s determination
whether the siandard of review s correctness orreasonableness, It will be for the Court to decide

whether, in law, that & so and, if so, how I bears upon the selection ofthe standard of review.

(23]  The further exploration of contextual matters way aise assist the Court in its task of
assessing the finding principle and whether Aboriginal Aflars was comrect in finding #t mapplicablk:

or was reasonable o finding ¥ inapplicable.

[26]  If reasorableness is the standard of review, the comtextual matters may have a bearing upon

the range of acceptabie and defensibke options availibke 10 Aboriginal Affairs. The range of

Y62
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acceptable and defensible options takesits colour from the context, widening or narrowing
depending on the nanre of the question and other crcumstances: see McLean v. British Columbic
{Securities Commission), 2013 SCC 67 at paragraphs 37-41 and see also AMiffs v. Ontario
(Workplace Safety and Fasurance Appeals Tribunal), 2008 ONCA 436 at paragraph 22, Canada
(Atiorney General) v. Abraham, 2012 FCA 266 at paragraphs 37-50, and Canada (dttorney
General) v. Canadian Human Rights Commission, 2013 FCA 75 at paragraphs 13- 14, Inwhat
precise circumstances the range broadens or narrows is unclear — at this time it cannot be nikd ow

that the cortextual matters the nterveners propose to rakse have a bearing on this.

[27] Inmaking these observations, 1 am not offering conchisions on the relevance of the
contextual matters te the issues in the appeal In the end, the panel determining this appeal may find
the contextual matters Trelevant to the appeal. At present, it & enough to say that the proposed
mterveners’ submissions on the contextual matccrs they propose to rake - nformed by their
different and valvablke insights and perspectives — will actually further the Court’s determination of

the appcal one way or the other.

[28] Having reviewed some of the jurisprudence offered by the moving parties, in my view the
issues in this appeal — the responsibility for the welfare of aboriginal chiklren and the proper
mterpretation and scope of the rekevart fimding principke — have assumed a sufficient dimension of

public mterest, importance and complexity such that mwcrvention should be permitied. In the

Y
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circunstances of this case, it s in the interests of justiee that the Court should expose itsclf to

perspectives beyond those advanced by the exisiing parties before the Court.

[29] These obsenations shoukl not be taken in any way to be prejudgng the merits ol the matter

befire the Court.

[30] The proposed interventions are not inconsistent with the imperatives in Rule 3, Tndeed, as
explamed above, by assisting the Court in determining the issues before i, the Iferventions may

well further the “just.. .determination of [this] proceeding on its meris.”

[3]]  The matters the moving parties intend to raise do nol duplicate the matters already raised in

the parties’ memoranda of fact and law.

[32] Alhough the motions to mtervene were brought well afier the filng of the notice of appeal
m this Courl, the inferventions will, at best, deluy the hearing of the appeal by onlv the threc weeks
required to file memoranda of fact and bw. Further, 1 these circumstances, and bearing i mind the
fact that the ssues the imerveners will address are closely related to those aleady in issue, the
existing parties will not suffer any significant prejudice. Consistent with the imperatives of Rule 3, [

shall impose strict terms on the moving parties” intervention.

L85
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[33] [In summary, Iconclude that the relevant conskerations. taken together, suggest that the

meving parties’ motions to ntervene should be granted.

[34] Therefore, for the foregoing reasons, 1 shall grant the motions to mtervene. By February 20,
2014, the iterveners shall file their memoranda of fact and law on the contextual matters described
in these reasons (at paragraph 23, above) as they relate to the two main issues before the Court (see
paragraph 22, above). The interveners’ memoranda shall not duplicate the submissions ofihe
appellant and the respondents in thetr memoranda. The mterveners' memoranda shall comply with
Rules 65-68 and 70, and shall be no more than ten pages in kength (exchsive ofthe front cover, any
table of contents, the list of authorities m Part V of the memorandum, appendices A and B, and the
back cover). The nterveners shall not add to the evidentiary record before the Count. Each
mtervener may address the Court for no more than fifteen minutes at the hearing of the appeal The
inlerveners are not permitted to seek costs, nor shall they be liable for costs absent any abuse of

process on their part. There shall be no costs of this motion.

"Tavd Stratas”
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L INTRODUCTION

m Prudential Steel Lid. and Algoma Tubes Ine. {the “Applicants™) seek judiciz] review,
pursuant to section 18.1 of'the Federal Courts Act, R.8.C. 1985, c. F-7 (the “Act™) of a decision
by Senior Program Officer Pairck Mulligan {the “Offcer™ of the Canada Border Servies
Agency (the “Agency™ or “CBSA"), Anti-Dumping and Countervailing Directorate. In that
decision, dated December 9, 2013, the Officer defermined that certain seamless casing and tube
products orignating m China, but processed and finshed i Indonesia, and imported to Canada
would not be subject to an anti-dumping and countervailing dury because these goods were

deemed 1o originate it Indonesia, not China.

121 Prudenta! Steel Lid. and Algoma ‘lubes [ne. form part of the demestic Qil Country

Tubular Goods ("OCTG) ndustry, which produces green tihe and (3CT( in Canada,

[3]  Bell Suppl Co. (the “Respondent™ is an American company based in Gamesvilk,
Texas, which manufactures various materiak used m the ol gas and mining ndustries. Its

product mventory mkehides OCTG.

4] The CBSA i an Intervenot pursuant to an Order made on November 13, 2014, The
CBSA B responsibke for the administration of the Special fmport Measures Act. R5.C., 1985, c.
S-15("SIMA™), which helps to protect Canadian industry from injury caused by the durrping

and subsidizing of mported goods. The CBSA imposes dutics on dumped and subsidized
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impotts to offiet the price advantage, alowing Canadian industry to compete with the imported

goods.

1L BACKGROUND

[5] On Juby 29, 2013, the Respondent made a request that the CBSA provide an advanced
nuing on whether Chinese green tubc, originating & Chima and processed and finished
Indopesia to form OCTG by P.T. Cira Tubindo Tbk. (*Citra Tubindo™), was subject to anti-

dumping and cowtervailing duties when imported mto Canada.

[6] The Respondert buys the green tubes in China and engages Cira Tubindo, an arm’s
kngth publcly traded company m Indonesia, 1o process and fnish the wbes. This s done by
heat-treatment, threadmg and coupling of the tubes. The fubes are then certified before being
imported into Canada. ‘The tubes fall under the category of OCTG. The Respondent retams title

to the goods durg the processmg.

7] The OCTG produced are American Petroleum Institute (“API™) specification 5 CT, grade

P110. Specifically, the goods at issue are:

- 23875951 P10 CT-Ké Tubing
- 2737790 PII0 CT-K6 Tubing
- 4127 1516 & HC P10 NSCC Casing

- 51427 200G fi. HC P110 NSCC Casing

5 1727 23.00 {il. HC P11GNSCC Casing

HH



H7a

Page: 4

[8]  The Respondent’s request stated that the heatng. testing and certification of the OCTG
will be carned out in Indonesia. that the costs mowrred in the transformation proccss are

substantial and that the costs exceed the cost of the green tubes semi-finished input.

9] The Respondent took the position that the goods are Indomesian OCTG and not the goods
ar ssue it the Canadian Imermational Trade Trimal's (“CITT Memorandum DH3-2-51
emiled Certain Seamiess Carbon or Alloy Steel (il and Gas Well Casing Oviginating in or
Exported from the People’s Republic of Ching, and CITT's OCTG ndings in Memorandum
DI5-2-56 entitled Certain (i Country Tubuiar Goods Originating in or Exparted from the

People's Republic of China.

[10] Memorandum DI5-2-51 was issued on August 29, 2008 after a CITT njury findings

decision was ksued on March 10, 2008, That deckion described the subject goods as fllows:

Seamless carhon oralley steel oil and gas well casing, whether
plain end, bevekd, threaded or threaded and coupled, heat-treated
or non-heat-treated, meeting American Petrokum Instinte (API)
specification 3CT, with an outside diameter nol exceeding 11.73
mches {298.5 mmj, in all grades, nchiding proprietary prades,
originating i or exported fom the People's Republic of China,

[11] Memorandum DI5-2-56 was issued on May 11, 2012, afier a CITT njury fndings
decision was ssued on March 23, 2010, In that decision, the subject goods were described as
Tollows:

oil commiry tubular gonds, made of carbon or alley sicel welded or
seamkss, heat treated or non-heat-treated. regardless of end finish,
having an cutside dimeter fom 2 3/8 mches to 13 34 inches
{60.3 mm to 339.7 mm), meeting or supplicd to mect American

Petroleun Instingte (API) specification 5CT or equivalent standard,
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in all grades, exchding drill pipe and exchiding seamless casing up
to 11 % mehes (298.5 mm) i owside diameter, originating in or
exported from the Pcopk’s Republic of Chmna.

[12]) The Respondent submitted more mnformation related to its request ©r an advanced ruling
on September 12, 2013. By ktter dated October 4, 2013, the Officer asked for firther

nformation and the Respondent replied by ktter submitted on October 11, 2013,

[i3] The Respondent has been party to proceedings involving the same parties and issues
before the United States Department of Commerce (DOC). The final decision of the DOC, issued
February 7, 2014, determined that seamless unfinshed OCTG made i China, and finkhed
third countries, were within the scope of two previously bssued DOC Orders, which fourkd that

OCTG ftom China were subject to anti-dumping and countervailing duties.

I,  DECISION UNDER REVEW

[14] Inhis decision, the Officer advised that, afier analyss of the information submitted n
suppont of the request for an advanced nuling, he comchided that the goods that were the subject
of the request were products originating i Indongsia and accordingly, were not subject to anti-

dumping and countervailing duty upon importation nto Canada.

[15] The Officer dentified the goods in question as Chinese green tube, shipped to indonesia
and converted o scamless casing and tubing by a process of heat treatment, threading and

coupling, and testing, The CBSA stated that green to referred to unfinished pipe that had not

L33
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undergone the heat treatment and testing required 1w allow i to be certibed as API 5 CT casing

or tubing,

[16)  “The CBSA requested that before such products are mported, the Respondent provide the

Anti-Dumping and Countervailing Directorate with more documents, inchiding the following:

1) the purchase order, commercal mvoce and mill certificaie rehting 1o the sale of

green tube between the Chinese suppber and Bell Supply:

2) the commercial mvoke and mill certificate relating to the processing of green

mbe mto fnished scamless casing and twbing products by Citra Tubmdo; and

3} the commercial mvoike issued by Bell Supply 1o the mmporter n Canada relating

to the sale of finished seamless casing and tubmg products.

[177 As well I his decision, the Officer advised the Respondent that the CBSA reserved the
right to contacl Citra Tubimdo as well as vistt its Bwilities. He advised that the CBSA may venly
information at the Respondent’s premises, including a review of the green tube purchased i

China and the processing of the tube.

[18] The confidential memorandum written by the Officer mforms his decision. The Officer
described the process vsed to transform the green tube to OCTG, noting that many processes are
imvolved. He also considered the cost of transforming the green tube, For the seamless casing

mports, the cost of the green tube represented X%, X%, XX % respectively, ofthe total

434
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mamufacturing cost olthe finished product, For the wbing, the green tube cost XX% and XX%

respectively.

[19] The Oflicer outlined the guiding principles for determining the nukes of orign,
specifically: change m tariif classification, substantial nfbrmation by ad valorem percentage,

and substantial information by manufacturing or processing operation.

[20] The Officer found that the poods would be classified under diflerent harmonized system
tariff chssification levels after processing and fmishing. Under the ad valarem percemage
criterion, XX%, XX% and XX% ofthe total cost of the seamkss casng manubacture went to
processing and shippng. For the tubing products, the processmg and shippng accounted for
XX% and XX% of the total manufacture costs. The Officer concuded that ths constitules a

substantial transformation.

[217  The Othcer found that heat reatment and other processes mvolved i transforming the

green tubes mo fnished products was a subslamial ranslormation

[22] The Officer consdered the defmition of OCTG in the CITT's decision on seamnless
casmg and noted that, unlike the CITT decision on certain OCTG, preen tubes were not included
in the product defnition. He conclnded that the Respondent’s seamless casing producis did not

fall under the product defmition n the CITT njury findings on seamless casing from China,

475
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[23] Fmally, the Officer considered a past decision of the Anti-Dumping and Countervailing
Directorate, which found that green tube purchased in China and processed in Indonesia woul
not be considered subject goods when imported nto Canada. He considered the Statement of
Reasons dated November 13, 1998, referred to by the Respondent in its request for the advanced
ruling. That decision held that green tubes mported mto Canada and processed in Canada would

not all within the definition of subject goods.

[24] The memorandum conchided that the products would be deemed to originate in
[ndonesia, and stated that the CBSA woukl take reasonabke steps to ensure that the products are

of Indonesian origin.

V.  DISCUSSION AND DISPOSITION

[25] The first ksue rabed in this application is the applicabk standard of review.

[26] The second is whether the advanced ruling is amenabke to judicial review. If so, did the
CBSA commit areviewable error by failing to follow the previous findings of the CITT. Finally,
if the decision & subject to judicial review, did the CBSA breach of procedural fairness by

falling to provide notice to all mterested panies.

[27] Both the Apphcants and the Respondent submit that the decision s reviewablk on the
standard of rcasonablencss, relying respectively, upon the deckions in Dinihoard Surfaces Ine. v,
Kronotex Fusshoden GMBH & Co. FG (F.C. 4., [2007] 4 F.C.R. 101 at paragraph 63 and

Dunsmuir v. New Brumswick, |2008] 1 S.C R, 190,

L6
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[28]  Breaches of procediral farmess are reviewable on the standard of correcimess; see the

decision ' Canada (Citizenship and Immigrationt v. Khosa, [2009] | 5.C.R. 339 at paragraph

43,

[29] [ agree that the decision, upon the merits, is reviewabk on the standard of

reasonableness, as applied by the Federal Court of Appeal in Uniboard. supra; see paragraph 63.

[30] Howewer, m mv opmion, the dispositive issucs i this application arc matters of

procedure, the first being whether the decision in question & subject to judicial review. The

secord determinative procedural vsve s the statutory appeal process mandated by the SIMA.

[31}  This application was made pursuant to section [8.1 of the Act. Paragraph 18.1(3)(b) is

rekevant and provides as follows:

18.1 (3) Onan appheation for
judicial review, the Federal
Cowt may

{t) declare nvalid or
unlawfil, orguash, set aside
or set aside and refer back for
determination r accordance
with such dircctions as it
considers to be approprate,
prohibil or restram, a deckion,
order, act or proceeding of a
federal board, commission or
other trimmal.

18.1 (3) Sur présentation

d'vne dermande de conmdle
judiciaire, b Cour fdérak
peut :

by déclrer nul ou égal ou
annuler, ou mfirmer et
renvoyer pour jugement
conformément aux nstuctions
quiclle cstime approprices, ou
prohter ou encore restreindre
lowe décision, ordonnance,
procédure ou tout autre acte de
loffice déral.

433
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[32] In Larny Holdings Lid v. Canada (Minister of Health)(T D}, [2003] 1 F.C.R. 541 this
Court emphasized that a broad range of matlers are subject to review pursuant to section 18 of

the Ack

[33] However, the Court was equally clear that the scope of matters subject to judicial review
under section 18 of the Act does not extend 10 all decisions, orders, acts or proceedings by
federal boards, commissions and trbunak. Rather. & suggested that thosc decisions and orders

that “determine a party's righis” will be subject to ndicial review.

[34] At paragraphs 24-23, the Court explains how the decsion at ssue met that test, as

follows:

The direction sent by the respondents is, In my view, coercive, in
that the purpose thereof E to threaten the applicant o inmened iately
stop seling the owhti-packs, filing which a charge would be lad
and criminal prosecution might be commenced. [ have no doubt
that what the respondents hoped for was what n fact happened, Le.
thai the applicant would stop seling mult-packs so as to avord
criminal prosecution. As [ have already mdicated, the applicant’s
decision to stop seling muki-packs has resuffied n financial loss.

T am therefore of the view that the lener sent by Mr. Zawidlinski & a
*decision, order, act or procesdmg’ and s reviewablk by this

Count. 1 ako have no hesitation in conchuding that in sending the
direction, Mr. Zawilinski was a ‘federal board, conmission or
other tribwnal’ within the meaning of subsection 2(1} of the Act.

[35] In Pieters v. Canada (ditorney Greneral) (2007), 313 FUILR. 231 at paragraph 68, the

Court found that a Fnal Report and Recommendations of the Publc Service Integrity Office did

“not determine the Applicant’s substantive rights or carry legal consequences as required by the
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jurisprudence, and are thus not maticrs subject to judicial review™ and dismissed an application

for judicial review,

[36] This issue was discussed in Rorhmans, Benson & Hedges Inc. v. Minister of National
HReverue (1998), 148 FI'R, 3, That case nvolved a motion o strike an originating notice of
motion, which in tum was secking an order quashing an advance tax ruling ssued by the

Department of Revenue. The Court expressed the opmion that the advance tax ruling did not

have any meanmgful effect on the Applcant's rights and said the following at parapraph 28:

The advarce ruling does not grant or deny a right, nor does it have
any lepal consequences... It does not have the lepal efféct of
seftling the matter or purport 1 do so. It & at the most a non-
biding opinion. Moreover, there i no evidence that any tax has
been kevied on a product corresponding to the prototype of the
product in the advance ruling.[references omitted]

[377 At paragraph 29, the Court concluded “that the miling i the letter ffom Revenue s not a

‘decision’ within the meaning of section 8.1 of the Federal Court dct”.

[38] I see no basis to depart from the decision m Rothmans, supra and find that the decision In
the present case, that & the advanced ruling, is not a *“decsion” that is subject to judicial review.
This eorchision is sufficient to dispose of the within application. However, a brief comment is
warranted about the imerply between the stahtory appeal process under the SIMA and the

availability of judicial review relative 10 a decision made under that stahte.

HA9
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[39] The Applicanis® argument about a breach of procedural faness i based upon the fihre
of the CBSA 1o give them notice of the proceeding giving rise to the advanced ruling They
claim that they arc an “mtercsted  party™ under the SIMA and, as such, they are owed a duty of
farness by an admmistrative decision-maker urless there & ciear statutory language Lo the
contrary, relving on the decsion i Cunada (Aitorney Generali v. Mavi, [2011] 2 S.C.R. 504 at

paragraph 38-39.

[40] The Respondent argues that the Applicants have no standing at this stage of the
proceeding and are not entitied to notice. There s no requiremert under the SIMA that notice be
given to the Applicans uniil the third stage of the SIMA appeals process which is set out in

section 61.

[417  Inmy view, the Applicants’ submissions ignore the stahdory scheme. Re-determinations
and appeak under the SIMA are governed by sections 56 through 62 of that statute. The statdtory
appeal process permits the Applicants 1o be heard on appeal to the CITT, pursuart to section 61
ofthe SIMA, The Applicants woukd ako have an opportunity to participate in an appeal to the

Federal Court of Appeal pursuant te section 62.

[42]  An appeal under the SIMA s not available until a delermmation s made by a customs

officer pursuant 10 section 56 of the SIMA, which provides as follows:

56. (1) Where, subsequent to 56. (1) Lorsque des

the making of an order or marchandiscs sont imporntdes
fiding of the Tribunal or an aprés la date de l'ordonnance
order of the Governor in ou des conchsions du
Courcil imposing a Tribunal ou celle du décrel
countervailing duty under imposant des droits

section 7, amv zoods are compensaers, peévu 4

430
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imported into Canada, a
determination by a customs
Officer

{a} as to whether the imporied
goods are goods of the same
description as goods to which
the order ot finding of the
Tribunal or the order of the
Governor n Courcil apples,

{b) of the normal value of or
the amount, if any, of the
subsidy on any imported
goods that are of the same
description as poods to which
the order or finding of the
Tribtmal or the order of the
Govermor in Council apphes,

and

{c} of the export price of or the
amount, if any, ofthe export
subsidy on any mported
goods that are of the same
description as goods o which
the order or finding of the
Tribunal applics, made within
thiny days aficr they were
accounted tor under
subsection 32(1), {3) or {5) of
the Customs Act 5 final and
conchsive.

Page:

Fartick 7, cst défmitive une
décision rendue parun agent
des douanes dans les trente
Jours aprés déclaration en
dérail des marchandises aux
termes des paragrapbes 32(1),
(3) ou {5y de la Loi sur ks
douanes et qui détermine :

a) la question d¢ savorr si bes
marchand ises sont de méme
description que des
marchandses auxquelles
s'applique l'ordomnance ou kes
conclusions, ou k déeret;

b) la vakir nomak des
marchand ses de méme
description que des
marchandises qui foril "objel
de 'ordennance ou des
conclusions, ou du décret, ou
k2 montant de I'éventuelle
subvention qui &5t OCtoyée
por eles;

c) e prix a l'exportation des
marchandses de méme
description que des
marchandises qui font I'objet
de I'ordonnance ou des
conchisions ou ke montant de
I'éventuelle subvention &
I'exportation.

13

That siage has not yet been reached, since no determination has been made and the appeal

process has not been triggered.

[44]

According to the decision of the Federal Cowrt of Appeal in C.B. Powell Limited v.

Canada (Border Services Agency), [2011] 2 FLC R332 (F.C.A), a Cowrt should allow a

L gl
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statulory appeal process to proceed without terrupion, unkss there are exceptional

CircumsLances.

[45] The Federal Court of Appeal expressed the view that allowing the Court to mterfere in
the administrative process would be contrary to the imention of Parliament and that fow

siations would meet that high threshold of “exceptional circumstances™.

[46] Further, the Federal Court of Appeal recently athrmed s decwsion in (.5 Powell, supra

in Atomic Energy of Canada Led v. Wilson (2015), 467 N.R. 201 at paragraph 29-33.

[47] Nosuch determmation had been made prior to the commencement of this application.

[48] Inefiect, the Applicants are seeking judicial review of an merbcutory decision but, as
discusscd above, that decision i not amenable to judicial review. Further, the statutory appeal
process has not yet been exhausted and the Court should net countenance an interruption of that
process. Access to this Cowrt upon an applicaton bor judeial review would depend upon the

nature of the question decided in the stafutory appeal process.

[491 Since [have fumd the declsion in issue here i not one that & subject to judichl review,
it follows that there was no duty owed to the Applicants that would atiract consideration of

procedural famess.

[50] 1t is not necessary to address the parties’ arguments about the reasonablencss of the

advanced mling and the application will be dismissed with costs to the Respondent.

4 8
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[51] The Respondert seeks costs on the basis of Cohomn V of the Tariff B ofthe Federal

Couris Rufes, SOR/8-106,

[32] The parties can make brief submissions on costs within ten (10) days of this Order unless

they otherwise agree am costs.
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JUDGMENT
THIS COURT'S JUDGMENT is that the application for judcial review & dsmissed,

with costs to the Respondent. The partics can make brief submissions on costs within ten {10)

days ol this Order unkss they otherwise agree on costs.

“E. Heneghan"
Judge
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[1]  Thisis an appeal from the decision of the Federal Court (2015 FC 1243) dismissing the

application for judicial review brought by the Appellants. The Appellants were seeking judicial
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review of an advance ruling issued by the Canada Border Services Agency (CBSA) to the
Respondent on December 9, 2013 that certain seamless casing and tube products would not be

subject to anti-dumping and countervailing dulies upon impontation into Canada.

2] For the reasons that fallow, [ would dismiss this appeal.

I. Background

[3]  The Appellants had requested protection under the Special Import Measures Act, R.5.C.
1985, c. 85-15 {§57A{4) from dumped and subsidized oil country wbular goods (OCTG)Y originating

in or exported from China.

[4] In afinding issued on March [0, 2008 (N(-2007-601) the Canadian international Trade
Tribunal (CITT} found that “the dumping and subsidizing of seamless carbon or alloy steel oil
and gas well casing [as described in this finding] originating in or exported from the People’s
Republic of China ... are threatening to cause injury to the domestic industry.” This finding was

renewed on March 11, 2013 {RR-2012-002).

[3]  In another finding issued on March 23. 2010 (NG-2009-004), the CITT found that certain
OCT( (as described in that finding) originating in or exported from China have caused injury.

This finding was renewed on March 2, 2015 (RR-2014-003).
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6]  Asaresult of these findings, anti-dumping and countervailing duties were imposed on the

goods identified in these findings.

71 By a letter dated July 29, 2013, the Respondent requested an advance ruling from the
CBSA with respect to whether certain seamless casing and mbing products that would originate
in China but would undergo certain work in [ndonesia, would be subject to the anti-dumping and

countervailing duties referred to above when imported into Canada.

[8]  After reeciving the original request and subsequent submissions on Scptember 12, 2013
and October 11, 2013, the CBSA in a letter dated December 9, 2013, first stated a bricf summary

of its understanding of the facts and then stated:

With this understanding. the CBSA has determined that, for
purposes of the Special import Measures Act, the specific casing
and tubing grades and sizes contained in Bell Supply’s advance
ruling request of July 29, 2013, and subsequent submissions of
September 12, 2013 and October 17, 2013, would he deemed 10 be
seamless casing and tubing products criginating in Indonesia and,
consequently, would net be subject to anti-dumping duty and
countervailing duty upon imporation into Canada.

[9]  The Appellants sought judicial review of this decision by the CBSA. The Federal Court
Judge dismissed the application for judicial review on the basis that the advance ruling is not a
decision that is subject to judicial review (Paragraph 38 of her reasons). This conclusion was
based on a decision of the Federal Court in Rothmans, Benson and Hedges Inc. v. Minister of

Nutional Reveree (1998), 148 F.T.R. 3 (Rothmans).

4 &
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[10] The Federal Court Judge noted that her conclusion that the advance ruling is not a
decision that is subject to judicial review was sufficient 1o dispose of the application. However,
she also commented on the interplay between the statutory appeal process under S/ALA and the

availability of judicial review of a decision made under that statute.

1I. Standard of Review

[11]  TInthis case there has been no decision on the merits of the judicial review application as
the Federal Court Judge dismissed the application on a preliminary basis without reviewing the
decision that was made by CBSA. As a result, in my view, the standard of revicw as sct out in
Agraira v. Canada (Minister of Public Safety and Emergency Preparedness), 2013 SCC 36,
[2013] 2 S.C.R. 559, at paragraphs 45 t0 47 is not applicable in this appeal. Rather. the standards
of review that are applicable in this appeal are those standards as set out in Housen v. Nikolaiven,
2002 SCC 33, |2002] 2 S.C.R. 235, Findings of fact (including inferences of fact) will stand
unless it is established that the Federal Court Judge made a palpable and overriding error. For
questions of mixed fact and law, the standard of correctness will apply to any extricable question
of law and otherwise the standard of palpable and overriding etror will apply. An error is

palpable if it is readily apparent and it is overriding it it changes the result.

I1I. Analysis

[12] The determination by the Federal Court Judge that the advance ruling was nol a decision
thal could be subject to judicial review was based on the decision of the Federa! Court in

Rothmany. In Rothmans the company oblained a ruling under the Fxcise Acf, R.S.C. 1985, c. E-
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14 and the Excise Tax Aet, R.S.C. 1985, ¢, E-13 that certain products were “cigarettes™ and other

products were “tobacco sticks.” When Rothmany brought an originating notice of motion to

quash this ruling, the Minister of National Revenue brought a motion to strike the notice. The

Federal Court allowed the motion and the notice was struck on the basis that the ruling was not a

decision. In particular, the Federal Court in Rorimans stated that:

[13]

27 The moving party recognizes that, as a matter of policy, the
Department will respect an advance tax ruling. However, the
Department's advance rulings and technical interpretations have no
binding legal effect [Owen Holdings Lid v. The (hieen (1997},
D.T.C. 5401 at 5404 (F.C.A.)] and the Department would not be
estopped by its ruling [Waon v. Minister of National Revenue
[1950] 50 D.T.C. 871 at 873 (Ex.): Rothmans Lid. er al v
Minister of National Reverue, et ol [1976] C.T.C. 332 at 338
(F.C.T.Ix)]. A taxpayer must prove that it mects the requirements
of the legislation on its own terms; the Minister's tax treatiment of
its competitors cannot assist it [Ford Motor Co. of Canada Lid v.
Minister of National Revenue. [1997] 212 N.R. 275 at 289].

28 The advance ruling does not grant or deny a right, nor dees it
have any legal consequences [Demirtas v. Canada, [1993] 1 F.C.
602 and Singh v. Canada, (1994), 82 F.T.R., 68 at 71]. It does not
have the legal effect of settling the matter or purport to do so. It is
at the most a non-binding opinion. Moreover, there 15 no cvidence
that any tax has been levied on a product corresponding to the
prototype of the produet in the advance ruling.

jFoomote reference numbers have been replaced with the decisions
referenced in the foomotes.]

Advance rulings are often provided under the Dconie Tax Aer, R.5.C. 1985, ¢.1 (5th

Supp.) and the Excise Tax Act and are relied upon by taxpayers. The important role that such

rulings play was described by Bowman I, (as he then was) in a footnote in (Foldsteiny, The

Queen, [1995] T.C.J. No. 170, [1995] 2 C.T.C. 2036 (and repeated in Sentinel Hill 1999 Master

“q71
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Limited Partnership (Designated member of) v. The Queen, 2007 TCC 742, [2007] T.C.J. No.
356}

10 1 leave aside cntirely the guestion of advance rulings which
form so important and pecessary a part of the administration of the
Income Tax Act. These rulings are treated by the Department of
National Revenue as binding., So far as [ am aware no advance
ruling thal has been given to a taxpayer and acted upon has ever
been repudiated by the Minisicr as against the taxpayer to whom it
was given. The system would fall apart if he ever did so.

[14}  There is no provision in either the fncome FTax et or the Exeise Tax Act that advance
rulings will be binding on the Minister of National Revenue (Minister). However, the Canada
Revenue Agency (CRA) has confirmed that it considers such advance rulings to be binding
several times In its circulars and memoranda, This confirmation appears in paragraph 14 of the
latest version of Information Circular 70-6R7 dated April 22, 2016 for rulings issued in relation
to the fcome Tav Aer and paragraph 16 of the latest version of New Memorandum 1.4 dated

April 2015 for rulings issued in relation to the Excise Tax Act.

[15] Since the CRA considers such rulings to be binding and since, as noted by Bowman 1,
the system would fall apart if it did not treat them as binding, cases where there is a dispute
between a taxpayer and the CRA (or its predecessors) with respect to whether an advance ruling
that had been issued by the CRA (or us predecessors) to that 1axpayer is binding on the CRA (or

ils predecessors) are rare.

[16] One such case is Weon v. Canada iMinister of Naitional Revenue), [1951] Ex. C. R, 18,

[195CG] C.T.C. 263 (Woon), where the Exchequer Court held that the Minister was not bound by 2

4Aaa
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ruling that had been given by the Commissioner of Taxation. In particular, in paragraph 18, the

Exchequer Court quoted the following excerpt from Phipson en Evidence, 8th Ed.:

Esioppels of all kinds, however, are subject to one general rule;
they cannot override the law of the land. Thus, where a particular
formality is required by statute, no estoppel will cure the defect.

[17] Asaresult, even though the taxpayer completed the transactions as described in the

ruling, the Minister was not estopped from assessing in 2 manner contrary to the ruling,

[18]  In an updated version of the same text (Phipson on Evidence, (18" ed.. 2013)), afer
referring to the decision of the House of Lords in R. fRepratech (Pebsham) Ltd ) v. Fast Sussex

County Council, [2002] UKHL &, [2003] 1 W.1..R. 348, it is stated at page 118 that:

[on] the one hand, this decision has undoubtedly strengthened the
principle that a public body cannot prevent itsclf from cxercising a
statutory discretion, or prevent or excuse itself from performing a
statutory duty; on the other hand, however, il is obviously unlikely
that any further references to the miles of cstoppels will b made in
this context.

[19]  Asaresult, it appears that the law as stated in Hoos is still applicable, Whether advance
rulings issued under the frucome Tax Act or the Excise Tax Act are binding 1s not in issue in this
appeal. However, it appears that such rulings would not be binding on the Minister who is
charged with the duty 1o assess tax under section 152 of the fncome Tax Act and the authority to
assess tax under section 296 of the Excise Tax Act. This statutory duty and statutory discretion
that has been granted by Parliament cannot be restricted or modified except by an At of

Parliament.

4G5
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[20] In this case, the advance ruling provided by the CBSA stated that:

With this understanding, the CBSA has determined that, for
purposcs of the Special Import Measures Act, the specific casing
and tubing grades and sizes contained in Bell Supply’s advance
ruling request of July 29, 2013, and subsequent submissions of
September 12, 2613 and October 11, 2013, would be deemed to be
seamless casing and tubing products originating in [ndonesia and,
consequently, would aoct be subject to anti-dumping duty and
countervailing duty upon imporation into Canada.

[211  Simon Duval of the CBS A submitted an affidavit in which he stated that:

4, The opinion provided by the CBSA to Bell Supply Company on
[December 9, 2013 is not binding on it or any importet, and it does
not constitute a final decision. The CBSA provides opinions such
as that provided to Bell Supply Company on December 9, 2013
only as a courtesy and on a provisional basis. Only when goods

have in fact been imported to Canada docs the CBSA make a
binding determination as to whether they are subject to anti-
dumping or countervailing duties. The CBSA will then reguire
further specific information and verification with respect to the
gaods in coming to its determination.

[22] Inthe first sentence, when he indicates that the “opinion ... is not binding on it”, it is not
clear whether the word “11™ 1s intended (o reler to Bell Supply Company or the CBSA. Since he
refers to “it or any importer” this sentence could be interpreted as a statement that the “opinion
provided by the CBSA to Bell Suppiy Company ... is not binding on [Bell Supply Company] or
any importer.” Although he also referred to it as an opinion, on cross examination on his
affidavit Mr, Duval conlirmed that if the CBSA was satisiied thal the information that had been
provided by the Respondent was correct and that the Respondent satisfied the conditions set cut

in the leticr, that “there would be no duties collected.”



Page: @

[23] However, even though the advance ruling indicates that a final decision has been made
by the CBSA and Mr. Duval indicated that he expected the ruling to be followed by CBSA, this
does not make the advance ruling binding on the CBSA any more than advance rulings issued in

relation to the frcome Tax der and the Exeise Tax Act would be binding on the Minister.

[24]  In this case, the Appellants argue that the advance ruling is binding on the CBSA based
on the Memorandum D 1-11-1 “National Customs Rulings™ issued on October 19, 1998. In this

memorandum paragraph 2 slates that:

9. An NCR is binding on both the Department and the importer as
long as all conditions specified in the original request have not
changed, subject to any stated qualifications by Revenue Canada,
or until the NCR is modified or revoked. It is the responsibility of
the importer to advise the Depariment of any changes to the
particulars with respect to an NCR.

[235]  Inthis case there is no live dispute between the Respondent and the CBSA with respect to
whether the CBSA is bound by the advance ruling. Assuming. without deciding, that this ruling
is a National Customs Rulings, it should be noted that there is no provision of SFAM4 that
provides that any advance ruling issued under that statute will be binding. As a result, this
statemnent by the CBSA in its own memorandum is essentially the same as the statements made
by the CRA in its published information circular and memorandum that it considers itself to be
bound by advance rulings issued in relation to the fncome Tax Act or the Excise Tax Act. Such
self-proclaimed declarations by a public agency cannot change the law as reflected in Phipson on
Evidence and cannot prevent such agency from performing the statutory duty or exercising the

statutory discretion that has been bestowed on the agency by Parliament.

495
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[26] Under section 58 of SIMA. a determination by a customs officer that certain imported
geods would be subject to anti-dumping and countervailing duties is only made after the goods
are imported into Canada. Any advance ruling made before such goods are imported would not
be binding on such officer as it cannot prevent such officer from exercising the discrction

granted by Parliament to make such determinaiion.

[27] The Appellants also argne that they are prejudicially aftected by the advance ruling since
anti-dumping and couniervailing dulies are imposed to protect the domestic indostry and any
decision that such duties would not be imposed on goods that may be imported into Canada
would be prejudicial to the domestic industry, if, as a result of a review of that decision, it is
found that such duties should be imposed. However, the domestic industry would only be
adversely affected if such goods are actuzlly imported. 1f no such goods are imported, there
would be no harm to the domestic industry, even though there is an advance ruling issued by the

CBSA that such goods would not be subject to anti-dumping and countervailing duties.

[28]  Aswell, since the advance ruling is not binding on any CBSA officer who may make the
determination under seclion 36 of SIMA in relation to any imported goods, the officer could
impose anti-dumping and countervailing duties when such goods are imported, notwithstanding
the advance ruling. The Appellants would not be prejudiced if the officer did so. Any potential

prejudice would only arise if such goods are imported without the imposition of such dutics.

“44
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[29] Asaresult, Ido not agree with the Appellants that the advance ruling was binding on the

CBSA or that the Appellants were prejudicially affected by the issuance of the advance ruling

itsclf,

[30] [ would therefore dismiss the appeal, with costs payable by the Appellants to the

Respondent,

"Wyman W. Webb”

LA,
“I agree
Donald J. Rennie )AL

“I apree
Y¥ves de Montigny JLA™
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RICHARD C.J1.

[1]  This is an application for judicial review by Demaocracy Watch pursuant to section 28 of the
Federal Courts Acr, R.5.C, 1985, ¢. F-7 arising out of a request to the Conflict of Interest and Ethices
Commissioner (the ‘Commissioner) dated November 26, 2007 for an investigation of and ruling on

decisions and participation in decisions by Prime Mmnister Stephen Harper and Minister of Justice

20090 FCA 15 (CanLll)
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and Attorney General Robert Micholson, and for a recusal ruling for all Cabinet mministers

concerning the Mulroney-Schreiber situation.

{21 On Janvary 7, 2007, the Commissioner responded to the applicant, explaining that she did
not have sutficient credible evidence to suggest that Mr. Harper, Mr. Nicholson, or any other
individual mentioned in the applicant’s letter was in a conflict of interest in violation of the Conflict
of Intevest Act, S.C. 2006, ¢. 9, 5. 2 {the “Aet’). Accordingly, the Commissioner found that she did

not have sufficient grounds to begin an examination pursvant to subsection 45(1} ol the Act.

13] The applicant requests the following in its notice of application:

* Anonder quashing the deeision of the Commissioner and directing the
Commissioner to proceed with a full investigation into the applicant’s complaint or,
in the alternative, an order quashing the decision of the Commissioner and sending it
back with dircctions for reconsideration by the Commissioner;

+ A declaration that Democracy Watch was deprived of its right to a fair bearing; and

s A declaration that subsections 44 1) to 44(6) of the Conflict of Interest dct violate

sections 2(b) and 2{d) of the Canadian Charter of Rights and Freedoms

l.egislative Scheme

[4)  dn Act to establish conflict of interest and post-emplavment rudes for public effice holders

{the Conflict of Interest Act) was introduced on Apnl |1, 2006 during the first session of the

500

2009 FCA 15 (CanLliy
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39" Parliament as part of Bill C-2, now entitled the Federal Accauntability Act, S.C. 2000, c. 9,

This legislation was given Royal Assent in December 2006 and came into force on July 9, 2007,

5] Section 3 of the Conflict of Interest Act (the *Act’) declares that the purpose of the Act is to:

{a} establish clear conflict of interest
and post-employment rules for public
office holders;

{b) minimize the possibility of conflics
arising between the private interests and
public dutics of public office helders
and provide for the resolution of those
contlicts in the public interest should
they arise;

{c) provide the Conflict of Interest and
Frhics Commissioner with the mandate
10 deletmine the measures necessary 1o
avoid conflicts of interest and 1o
determine whether a contravention ol
this Agt has oocurred;

{d) encourage experienced and
competent persons to seek and accept
public office; and

(e} facilitate imerchange between the
private and public seclor,

a) d’établir & U'intention des titulawes de
charge publique des régles de conduite

claires au sujer des conflits d'intérés et

de "aprés-mandat;

b) de réduire au minimum les
possibilités de canflit entre les intéréts
personnels des titufaires de charge
publique et leurs fonctions officielles, et
de prévoir les movens de régler de tels
conflits, le cas échéant, dans I intérét
public;

) de donner au commissaire aux
conflits d'intéréts et 4 1'éthique le
mandat de détetunet fes mesures
nécessaires a prendre pour eviter les
conflits d'intéréis et de décider s'{l y a
&1 confravention 4 la présente loi;

d) d"encourager les personnes qui
possedent I'experience gt les
cornpétences requises & solliciter et &
accepter une charge publique;

&) de faciliter les échanges entre les
secteurs prive et public.

2009 FCA 15 (CanLll

[6)  The Conflict of Interest and Ethics Commissioner was created to replace the position of the
Fthics Commissioner. In addition to certain supervisory and enforcement roles, the Act gives the

Commissioner investigatory powers to determine whether a contravention ol'the Act has occurred.
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[7] Specifically, the Act contemplates two mechanisms by which an investigation may be
commenced by the Commissioner. First, under subsection 44(3) of the Act, the Commissioner must
examing possible contraventions of the Act if a member of the Senate or the House of Commons so
requests, as long as the Commissionet does not determine that the request is frivolous, vexatious, or
is made In bad faith. Second, subsection 45(1) provides that the Commissioner may conduct an
cxamination on his or her own initiative ifhe or she has reason 10 believe that the Act has been

contravened.

%] Section 66 states that all decisions and orders of the Commissioner are final and are not

reviewable in any court except in accordance with the Federal Courts Aet.

Analvsis
{9 We arc all of the vicw that the Comemissioner’s letter is not judicially reviewable by this
Court, since the Commissioner did not issue a decision or order within the meaning of section 66 of

the Act or subsection | 8.1{3) of the Federal Courts Act.

[10] Where administrative action does not affect an applicant’s rights or carry legal
consequences, it is not amenable to judicial review (Pieters v. Canada idttiomey General), 2007 FC
556 at paragraph 6(; Rothmans, Berson & Hedges Inc. v. Canada (Minister of Narional Revenue)
{1998), 148 F.T.R. 3 at paragraph 28; see also Canadian Iastitute of Public and Private Real Estate

Cos. v. Beli Canada, 2004 FCA 243 at paragraphs 5 & 7).

2009 FCA 15 (CanLll})
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[113  The applicant has no statutory right to have its complaint investigated by the Commissioner

and the Commissioner has no statutory duty to act on it. There is no provision in the Act that allows

a member of the public to request that the Commissicner begin an examination. Indeed, the Act

specifically contemplates the route which a member of the public should take if it wishes to present

information to the Commissioner:
4, ...

(4) In conducting an examination, the
Commissioner may consider information
frorm the public that is brought to his or her
attention by a member of the Senare or
House of Commmens indicating that 2 public
office holder or former public office holder
has contravened this Act. The member
shall identify the alleged contravention angd
set ot the reasonable grounds for believing
a contravention has occurred. ..

44,1...1

(4) Dans le cadre de U"étude, le
commissaire peut tenir conpte des
renseignernents provenant du public qui lui
SONT COMMUNIQUES par tout parlermentaire
et qui portent 4 croire que 'intéressé a
contrevenu a la présente loi. Le
parlementaire doit préciser la contravention
prasumés ainsi que les motifs raisonnables
qui le portent & croire qu'une contravention
a &1 commise. [...}

[12]  Furthermore. any statement made by the Commissioner in her letter does not have any

binding legal effect. The Commissioner retains the discretion to commence an investigation into the

applicant’s complaint if, in the future, she has reason to believe that there has been a contravention

of the Act,

[13] The applicant submits that a similar decision made by the Ethics Counsellor, the predecessor

10 the Ethies Commissioner, was deemed to be judicially revicwable by the Federal Court in

lemocracy Watch v. Canada (Attorney Generad), [2004] 4 F.C. 83, 2004 FC 969, While we take

no position as to whether the kthics Counsellor’s decision was properly reviewable by the Federal

2009 FCA 15 (CanLll)
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Court, it is nonetheless ¢lear that this decision was made pursuant to a different regime than the one
with which we are concerned. The Ethics Counsellor was not acting pursuant to the legislation with

which we are presently concerned.

[14]  Since we find that the Commissioner’s letter was not a reviewable decision or order under
section 66 of the Act, this Court does not have the jurisdiction to grant the remedies requested by

the applicant.

[t3]  With respect 10 the applicant’s request for a declaration that subsections 44(1) to 44{6})
violate their section 2{b} and 2{d) Charter rights, we find thai whilg this Court can propetly hear
constitutional challenges within applications for judicial review, the applicant cannot simply tack a

constitutional challenge onto an application for judicial review which was inappropriately brought.

{16]  Accerdingly, the application for judicial review will be dismissed with costs 1o the

rcspondent only.

"J. Richard"

Chiel Jusiice

50

2008 FCA 16 {CanlLID
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Financial Adminisiration Aci, PSIO is federal board, meeting definivion of “federul buurd commizsion or other
tribineal " i 5. 261) — Put decision nol reviewable pursiant to 5 18,1 — Application dismissed

Federal Coure Jurisdicrion — Judicial review, pursuant to Fedeval Covrts Act, . 18] with respect to repor! issued
&y Public Serviee fntegrity Cffice (PRSI0 after imvestigation imo allegations of wrongdoing ot Immigration and
Refuges Hoard (IRE) — P30 s report, recommendstions rol decision amenable fo judicial review a5 non-binding
on aeputy head of deperiment involved, not determining applicant s Subsiantive rights or carrying legal
CrHIR g NEROE S,

This was an application for judicial revicw, pursuant lo section 18.1 of the Federal Couris Act, with respect o a
report (ssued by the Public Service Imegrity OfTice upon completion of an investigation into allepations by the
applicant of wrongdoing, including allegations of reprisal, at the Immigration and Refugee Beard {IRB). Al the
relevant time. the applicant was employed with the IRB in its Refugee Protection Division {RPT) as a Refugee
I'rotection Officer (RPQ. The Public Service Tnlegrity OITice was created by the 2001 Treasury Board Folicy on the
internal Disclosure of Tnformarion Concerning Wrangdoing in the Workplace (policy), which was issued on behalf
of the Treasury Board pursuant to subsection 11{2} ol the Financial Administration Ace In his application, the
applicant essentially sought to have an order upholding his reprisal complaint or alternatively referring st back 1o the
P510 and an order directing the PSIO w conduct a further investigation,

In March 2004, the upplicant submitted a complaint to the PSIO regarding 190 alleged incidents of wrongdoing at the
IRR, in particular, that he had participated in writing reasons for decision at the request of [RB members and that in
& case where he was acting as an RPY), the Board member faited to disclose w the claimant’s counset all of the
cvidenee that he eonsidered. As 8 result of the applicant's complaint, bwo investigations wers commenced: the IRB's
own investipgation and an independent inquiry by Professor Fdward Ratushny imto the applicant’s first five
allegations, Professor Ratushny's report found improper conduct by IRB members and the applivant, The report was
sent 1o the PEIO along with responses thereto by the named parties. The PSIO did not make any findings against IRB
members on the basis of the jurisdictional restrictions, i.¢. as appointees of the Governor in council, IRB members
were nut subject to the policy and were therefire out of reach of the PS10 investigation. The PSIC) issued his final
report and recommendations and essentially found that while some of the allepations were substantiated. the IRB had
taken appropriate measures in response. The applicant was evemually werminated by the IRB. The issues were
whether the PSIC is a “federal board, commission or other tribunal,™ a5 set out in subsection 2( 1) of the Federaf
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Cours Act and whether his decision and recommendations made under the policy are subject to judicial review by
the Federal Court,

Held, the application should be disrmissed,

The PSSO 15 not excluded from the definition of “federal board, commission or ather tribunai” on the basis that he is
only one person or under any of the exceptions sel out in the definition. The only guesticn that had 10 be addressed
in determuning the stalus of the P51 15 whether, In conducting his investigation and issuing a final report, the PSIO
was “exercizing or pumorting to exercise jurisdiction or powers conferred by or under an Act of Parliament or by or
under an order made pursuant to & prerogative ol the Crown.”™ As a federal investigative body acting pursuant lo a
Treasury Board disclosure policy made under the authority of the Financial Admmmistration Act, the MSIQ is a federal
board and meets the definition of a “federal board, commission or mher tribunal™ in subzection 2(1) ol the Federa!
Cowrir Acl,

But the challenged decision and recommendations were not reviewable pursuant to the Federaf Conris Act, section
18.1. In determining whether the PSI0°s repert and recommendations constituted a decision that was amenable o
judicial review, it was necessary to detetrmine whether the report and recommeendaticns aftfected a party s substantive
rights or carried legal conseguences. The preamble of the policy explaing that public servants are 10 balanes their
duty of lovatlty to their employer and the public jmerest in using government information with making diselosures of
wrongdoing in aceordance with the policy. Under the policy, the PSH)'s mandate is to “act as a neutral entity on
maters of internal disclosure.” However, the PSIO is ultimately authorized only to make recommendations
regarding findings of wrongdoing. The recommendations are non-binding on the depuy head of the department
involved. The PSTO's final report and recommendations do not determing the applicant’s substantive rights or carry
lepal consequences as required by case law and therefore are not subject to judicial review.

Monethzless, the investigation conducted by the PSIO in this case may not have mel the standards of procedural
fairness. Representatives of the IRBE were intmalely imvolved in the S10°%s investigation. The cumulative effect of
various communications and e-mails cast doubt on the degree of imparliality with which the investigation was
ultimately eondueied
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The fotlowing are the reasons for order and ovder rendered in English by

HENEGHAN 1.

1. Introduction

1) Mr. Selwyn Andrew Pieters (the applicam) seeks judicial review, pursuant to section 18.1 [as enacted by 5,C.
1990, ¢. 8, 5. 5; 2002, c. 8, 5. 27] of the Federal Courts Act, RS, 1985, ¢, F-7 [5. 1 (as am. idem, 5. 14}]. with
respect 10 a report issued by the Pubtic Service Integrity Office, dated June 23, 2005. The Public Service Integrity
Office: issued this report afler cumpleting an investigation into certain allegations of wrongdoing advanced by the

applicant. including allegations of reprisal, relative to the Immigration and Refuges Board (the IRH).

1. The Parties
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[2} At the relevant time, the applicant was cmploy ed with the 1RB g5 g refuges protection officer (RPO). He
subsequently left his employment with the IRB.

[3] The Public Service Integrity Offive was creuted by the Treasury Board Policy on the Imernal Disclosure of
Fnfarmation Concerning Wrongdaing in the Workplace (the policy). This policy was issued on behalf of the Treasury
Board on Movember 30, 2001 pursuant to subsection 1 1(2) of the Financial Administration Ack, R 5.C.. 19835, c.
F-11. By Speciaf Appointment Regulations. Yo, 200/- 14 [SOR/2001-489], 1ssued Movember 6, 2007 and effective
November 30, 2001, the Gorvernor General in Couneil appointed Dr. Edward Keyserlingk as the Public Service
[ntegrily Officer (the PSIO).

[4] The Aworney General of Canuda (the Attorney General) is named as the respondent in this matter pursuant 1o
rule 303 of the Federad C sierts Kules, SORYDE-106 [r. 1 (a5 am. by SOR/2004-283, 5. 2] {1he Rules).

151 By metion dated March 17, 2006, the PSIO sought [eave 1o interveny: in these proceedings. By order dated
Mareh 21, 2106 [[2006] F.C.I. N, 387 (F.C.) {QL.)), Prothonotary Lafreniére granted the PSIO intervener status.
with Jeave w0 make wrillen and oral submissions. The order in that regard provides that his application record is to be
restricted to issues of its jurisdiction, its nole and mandate, and the preparation of his record through 1ts procedural
aml investigative processes. The order specifically provides that he should not address the merits of the applicant’s
application for judicial review.

[&] o this application, the applicant seeks the following relief:

1. an order upholding his reprisai complaint or aliematively, an order releming the reprisal complaitt back i the
PSI( with directions;

2_an order directing the PSIO to conduct a further investigation; and
3. an order granting him the cost of this application on a substantial indemnity basis.

NI Background

[7] At the material time, the applicant was a RPO in the Refugee Protection Division (the RPDA at the Toronn
office of the IRB. The main function of the RPT is to adjudicate claims for refugee protection by persons in Canada,
The ¢laims are decided by members of the IRB who are appuinied by the Governor in Council. Members of the I1RB
are respansible for determining the facts and applying the law with respect to each clait. These functions are
described in the Immigration and Refugee Board of Canada Communications Threctorate, *Immigration and Refugee
Board of Canada: Ao Ovenview™

[8] Refugee protection officers are employees of the IR1 wheo assist the presiding member in the refupes
delermination process. They conduct research, may mnterview or question claimants, and make recommendations to
the members. Their role is an advisory one and is more specifically deseribed in the Refugee Protection Divisien
Hyley, SOR/HI2-228, rule 16. as Mollows:

16. The duties ol refugee procection officers are, as directed by the Diivision, o

() review files to identi By issues in a claim or other manet:

(£} conduct rescarch and collect and provide information:

(<} hold interviews, prepare reports and make recommendations;

() participate in hearings and conlorences;

(e} present evidence and call and question witnesses,

5Jo
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() make representations to the Thvision; and
{g) do any other thing that is necessary to ensure a full and proper cxaminativn of a claim or other martter.

[] ©OnMarch 10, 2004, the applicant submiued a complain w the PSIO concerning several alleged incidents of
wrongdoing at the IRB. The applicant provided copies of his complaim to the Auditor General of Canada and o the
Minister of Citizenship and Immigration. The allegations were also roported in the media. The allegations werg as
fullirws;

{1} Allegalions I-3: the applicant alleged that, in three cases where he wis acting as the RPO, he was approached by
IRB members and took part in writing reasons for decision.

{ii) Allegation 4: the applicant alleged that, in a case where he was acting as the RP(), the Board member failed w
diselose w the claimand’s counsel all of the evidence thal he considered,

(1ii) Allegation 5: the applicant alleged that he was impropetly treated when he sought o intrduce certain evidence
during @ hearing where he was acting as the RP().

(iv} Allegations 6-10: the applicant made various complaints regarding his workplace and emplover.
The applicant’s complaint was lengthy, comprising a | 3-page letter and 155 pages of supporting material.

(10§ In his affidavic filed in support of his application for judicial review, the applicant states that he went on sick
leave without pay following submission of his complaint. beginning on March 15, 2004 and continuing until June
24, 204, He further states that this becarne a leave of absence without pay as of June 26, 2004 until June 25, 2005,

[VI1 The applicant forwarded another letrer, dated April 5, 2004, to the PSIO. In this letter, he sel out further
detatls about the allegations | 1w § detailed in his original letter and he also referred to other alleped incidents of
wrongdoing. Two binders of supporting documentation were submitted as attachments w this letter to the PSIO.
These materials are reproduced as part of the tribunal record in the present applicatior.

[12]  In consequence of the applicam’s Mareh 10, 2084 letter to the PSIO, 1wo investigations were commenced

inta his allegations of wromgdeing at the IRB. First, the IRB commissioned its own investigation. 1t informed the
PS10 that it intended to conduct an investigation inta the applicant’s allegations and then, on March 29, 2004, acting
general counsel for the IRB comtacted Professor Edward Ratushny. The IRB requested that Professor Ratushny
eoniduct an independent Inquiry into the first five allcgations sct forth in the applicant’s letler of March 10, 2004, The
request for an investigation did not extend to allegations & through 14 as these were determined to be subject to
dispute resolution mechanisms established by a Treasury Board pelicy and the applicable collective agreement,

1131 Dy letrer dated April 2, 2004, the IRB intormed the applicant that Professor Ratushny would be conducting
an investigation into the first five allegations of his cornplaint and preparing a report on his findings. This letter also
explained why the investigation would not explore the applicant’s remaining {ive allegations and imvited the
applicant o be interviewed by Professor Ratushny for the purposes of the investigation.

114]  Professor Rawshny conducted his investigation in April 2004, 11¢ expanded the scope of his investigation to
include the additional allegations made by the applicant in his letter of April 3, 2004, which had been sent w the
Public Service Integrity Office and copied o Professor Rawshny by e-mail. Professor Ratushny interviewed 13
persons connected lo the applicant’s allegations. However, the applicant declined to be interviewed by Professor
Ratushny.

[15] Upon being advised that Professor Ratwshny would be canducting an investigation, the applicant wrote ina
letter dated April 2, 2004 that he Jully intended to cooperate. At the same (ime, he set out o number of concems
regarding the proposed investigation, including requests for compensation for costs that he might incur in
reprodueing materials, travel, and the cost ol hiring legal counsel. He alst sought an opportunity 1o view and
comment on preliminary findings of fact and “an undertaking that this inquiry will not make an unfaverabie report or

!
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a finding of misconduct which reiate ta me a5 a result of my disclosures of wrongdoing in the decision-making and
reasons wiiting process at the IR

(16}  Professor Ratushny did not grant the applicant (he undenaking he sought and the applicant subsequently
refused 1o be interviewed because he objected o the solicitor-client basis upon which Professor Ralushny had been
retzined by the IRB.

{17] Professor Rawshny reteased his report on April 30, 2004. He made 2 finding, with respeet 1o the first
allcgation, that there was improper canduct on the part of Lwo IRB members and the applicant arising from the fact
that the applicant had participated in the preparation of reasons, With respeet o the second alleguion, he found
improper conduct on the part of an IRB member and the applicant. He coscluded that the mmember and the applicant
had emred in not disclosing & document that was relied upon in the preparation of reasons. With respect o the third
allegation, he found improper conduct on the pact ol the IRB member and the applicant. He found that the member
had improperly consulted the applicant about his observations prior to writing reasons for his decizion. He found the
fourth allegation to e *inherently improbable,” He found the fifth allegation to be not relevant to the writing of
reasons and the decision-making process. Finally, he found no evidence of misconduct with respect to the additional
allegations.,

118]  Professor Ratushny alsn expressed concern regarding the good faith of the applicant.

1191 On May 17, 2004, the IRB sent a copy of the Rawshny report 1o the PAICO. Iralso asked the partics named in
the Ratushmy report W respend o the findings. On May 21, 2004, the applicant submitted a detailed response Lo the
TRD and provided a copy of his submissions to the PS10. He amended his response on May 22 and 24,

[20]  On June 17, 2004 the 1RB presented to the applicant the results ofils revigw of Lhe Ratushny report and the
Tesponses that were generated to i, with a copy Lo the Public Service Tntegrity Office. On June 18, the chairperson of
the IRB made a public statement reparding the findings of the Ratushoy report and how the IRB would respond 1o
the findings ol improper conduct.

[21] Tollowing relcase of the Ramshiuy repor, the Public Service Integrity Office decided that there were
“sufficient reasons” o further investigate the applicant’s allegations.

[22]  In this regard, the Public Service Inlegrity (3Tice reviewed the applicant’s written complaint, the Rutushny
report and the applicant’s response to the Ratushny report. A Public Setviee [ntegrity Offiee investigator mel with
the applicant on June 16, 2004. Al that lime, the applicant spoke to the allegations he had made and the investigator
deserited the scope of the investigation.

[23] During the investigation, there was some disagreement and comespondence about the appropriate scope af the
investigation. Essentially, the IRB maintzined that IRB members. as appointees of the Governor in Council rather
than Treasury Board employecs, were not subject o the policy and were theretore “oul of reach™ of the PSIO
investigation. The applicant did not agree with such a limitation on the jurisdiction of the PSIOQ. Ultimately, the
PSICr did not make any findings against IRB members on the basis of the jurisdictional restrictions advanced by the
{RB. However, the PSLC) states that it nonetheless “met with certain Board Members, with the agreement of the IRB,
to clarify facts surrounding the allegations ™

[24] In September 2004, the Public Service Integrity Cifice interviewed two [RB members connecled 1o Ihe
ailegations for the purpose of clarilying relevant facts. It also interviewed IRB legal counsel, the applicant’s
supervisor and the IRB Regional Director. The Public Service Integrity Otfice afso met with the applicant in June
2004, as mentiened above, September 2004, December 2004 and May 2005, In his final repon, the PSICY said that it:

... provided the employee with several opportunities 1o be heard through his submissions, meetings, comrespondence
and telephone discussions concemimg the allegations of wrongdoing and his eomplaint of reprisal. Through these
various exchanges the employee has had the opporunity o respond on matters affecting him as he was direetly
implicated in the alleged wrongdoing and the subject of alleged reprisal. This included the epportunity to respond 1o
relevant material drawn from both the IRB and employee submissions which formed the basis of the preliminary
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FCPOTT.

123]  Inalcuer to the Poblic Service Integrity OQffiee semior imvestigator, dated October 26, 2004, the IRR outlined
for the PRI the measures it had 1aken in responsg to the Ratushny report. Specifically, the IRB advised that the
following actions had been taken:

L. 1t was determined that one refugee claim should be reopened and reheard;
2. “Appropriate administrative measures™ were taken In relation o four IRB members;

3 The IRB Chairperson sent an ¢-muil w2 IRR sialT and members and issued a public statement, outlining the results
of the Ratushay report and the actions that had been taken in response;

4. “Significant efforts™ were dedicated to developing a training course on faimess, independence and impartiality for
all IRB members and RPOs; and

3. The IRB intended 10 review its instructions far hearing room participants.

[26] The applicant also submitted 2 reprisal complaint to the Public Service Integrity Office via e-mail on
December 6. 2004, He alleped that, because he had made the allegations of wrongdoing, individuals at the IRB had
undertaken retaliatory actions against hirm, Ou Decernber 10, 2004, ¢counsel for the applicant submined a detailed
version of the reprisal complaint with attached supporting documentation. The Public Setvice tegrity Office
investigators met with the spplicant at this {ime. reviewed his submissions and discussed the ongoing investigation,

127]  OnJanuary 28, 2003, the PEIO issued a preliminary investipation report (the preliminary report) W the
appiteant and the IRB. Both the applicant and the tRR were given the opportunity to respond to this preliminary
report. The IRB submitted its response dated February 28, 215, In that respunse, it primarily addressed the issue of
the: jurisdiction of the M50 and procedural faimess.

28] The applicant submitted & response dated March 11, 2005 t the PS10O. In his respense, he dealt with each of
the P8I0 s findings in delail. His counsel made a funther submission on March 20, 2005 and the applicant delivered
additonal comments by e=mail on May 23, 2005,

298]  Upon review of the further submissions from the parties, the Public Service Integrity Office deemed it
necessary t0 conduct additional interviews relative 1y one of the reprisal allegations, These interviews were
conducted in May 2005,

130F  OnJune 23, 2005, the PRIO released his linal report (the final repert} Lo the applicant and the IRRB. Tn an
alisched cover lener addressed to the applicant, also dated June 23, 2005, the PSI10? said that the final report
incorporated “some changes and clarifications and response to concerns expressed by you and the IRB in the
respeative submissions to the PSIO concerning its Preliminary Investigation Report.™ The letier also went on Lo say
that the final report addressed the applicant™s reprisal complainis,

{31] The main conclusions of the final reporl tsucd by the PSIO are as foliows:

I. Allegation 1: the FSIO substantiated the allegation but concluded that the IRB had already taken appropriate
FICESUTES T TESPOnSe,

2. Altegatinms 2 and 3: the I'S10) substantiated the allegations and recommended that the IRB review ils procedures
and consider amending jts rules un disclosure,

3. Allegation 4; the PSIO concluded that the evidence did not support the allegation and held that there was in fagl
cvidence ta the contrary. This allegation was dismissed,

4. Allegation 5: the PSIC determined that the evidence thal the applicant sought 10 submit was inadmissible and the
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allegation was dismissed.
5. Allegations of reprisal: these vanous allegations were dismissed.

132]  The applicant commenced this application tor judicial review with respect 10 the linal repon of the PSED on
July 25, 2005, Tn the material filed in suppoit of this application, he provided details about disciplinary action which
had been taken against him. In his affidavil dated Sepiember 8, 20605, he deposed that he was scheduled Lo return o
work on June 27, 2005, shortly after publication of the final report. He says that the IRB put him “on leave with pay
for 8 few days,” The record indicates thai arcund this time, the TRB anti-harassment coordinator was imvestigaling
complaints that had been submitted to her otfice conceming the applicant

[33]  Inatuoe 10, 2005 letter. the anti-harassment coordinator intormed the applicant of her conclusion that the
applicant had harassed his colleagues and vinlated his confidentiality requiretnents pursuant o the Folicy o the
FPreveniion and Resolution of {forascment in the Workpluce {the harassment policy). A letter from the IRB, dated
Jung 20, 2005 requested that the applicant attend a discipbinary hearing where he would have the opportunity to
make whatever additional representinions that he falt were appropriaie.

[34] The IRB wrone a leter dated June 24, 2005 1o the applicant in response ta an article that was published on
June 22, 2005 by the Canadian Press. In this letter the IR D stated thal it felt that the applicant’s discussion with the
Canadian Press “constituted serious misconduct for a number of reasens,” mainly because he breached a
cemfidentiality requirement in the harassment policy, ignored clear confidentiality instructions from the
anti-harassment coordinator and breached the duty of loyalty owed 10 an emplover by publicly criticizing the IRB in
conngction with 105 handiing of his complaint.

[35] A disciplinary hearing wok plave at TRB facilities on June 27, 2004, The [RB sent its findings and
determinations to the applizant by leter dated July 8, 2005, It dealt with & number of preliminary (ssues including z
reguest by the applicant to record the proceedings, his request to postpone the proceedings, his inguiry reganding
who would be deciding the results of the hearing and a subsequent request that the presiding official recuse himself
on the grounds of a reasonable apprehension of bias. The [eter went on o emphiasize that the applicant was not
being disciplined for making a disclosure of wrongdoirg, filing a complaint with the Canadian Human Righis
Commission or for seeking judicial review in the Federal Court in connection with the final report of the PSIO.
Hewever, the letter notes that the applicant’s right 1o voice coneemns aboul racism was circumseribed by Treasury
Board policy and thal he “could not, in the guise of exercising that right, harass your fellow emplovess.™

[36] After addressing the complaint regarding the Canadian Press incident, the IRB concluded thal the applicant
waould be suspended withoul pay Tor 10 working days. Because he only worked part-time, this suspension was ta be
scrved over the period July 22, 2005 to August 22, 2005, The applicant savs in his affidavit that he was suspended
without pay from July 29, 2003 until August 31, 2005 and that bis employment was lerminated on August 25, 2005,

1. Submissions

[37]  In his original submissions, the applicant addressed the issue of standard of review, the jurisdiction of the
PSIO, an alleged lack of procedural faimess in the conduct of the PSHO®s investigation, and crroneous and caprizious
findings of fact. In particular, the applicant argued that the PRIO’s investigaticn was Nawed as a result of the
intimate involvement of counsel for the IRR in that investigation and further, that the PSIO was aware through his
counsel that this close involvement could e percetved as a breach ol procedural faimess.

[3837  The respondent replied (0 the argumcnts raised by the applicant. The respondent submitted that the
investigation of the PSIO was subject to review against the standards of ncutrality and thoroughness, s those
standards have been appliad by the coures when judicially reviewing investigations cotiducted pursuant 10 the
Canadice Human Righes 4er, R.5.C., 1985, ¢. 11-6. Further. the respondent argued that the PSIO s findings were
reasonable and made with regard o the evidence befyre him,

[3%]  The P8I0 addressed the extent of his Jurisdiction in the conduet af' the investigation, including its right to
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determing whether members ol the IRB were “employees™ for the purposes of that investigativn. He also deseribed
the broad responsibilities assigned under the policy and provided a general description of the lramewark within
which investigations are conducted. The PSIC iook the position that the policy did nor granuany rights w be heard in
the course of an investigation, but did suggest that the PSIO would invite comments from any person who may be
adversely affected.

[40F  The PS10 also deseribed the process thal would be followed after an investigation had been conducted. e
said that a preliminary report is normally prepared for investigations into alleged wrongdoing, and that copies are
provided to the department involved and potentially adversely atfected individuals. For investigations into alleged
reprisals, a copy of the preliminary report is provided to the complainanl, the department involved and ptentially
adversely afTected individuals, The PSICY further stated that these parties had the opportunity to make comments
before the release of the final report and described this role as investigative, rather than adjudicative.

[411  Weither party directly raised or addressed the issues of the status of the ISIO a5 a “federat board, commission
or other tribunal™ as defined in the Federaf Conrrs Act |5, 1) (as am. by 85.C, 2002, ¢. 8, 5. 15)], or of the
availability of judicial review in respeet of a decision made pursuant to a “policy.””  Following the hearing on
Qeiober 10, 2007, a dircetion was issued on October 12, 2007, giving the parties the oppartunity to address these
1ssues by way of further submissions. Each party filed further submissions addressing these two matters,

[42] The applicant submits that the PSI0) dues meet the definition of “liederal board, commission or other
tribunal®, as set out in subsection 2{1) of the Federal Conris Aci. In this regard, he relies on the decisions in Pucesss
v. Canada (Director General Corporate Adninisirative Services, dgricwinire Canada), |1993] 3 F.C. 357 {T.D.), as
well as Chopra v. Cangda (ditorney Generall (2005), 273 F.T.R, 200 (F.C).

{431  The applicant alse submits thatl the decision made pursuant to the policy is subject o judicial review. In this
regard, he relies on the decision in Fearelly v. Canada {Attorney Generaly (2005), 279 F T.R, 262 (F.{ ) which in
turn clles the [ederal Court of Appeal decision in fada Fisking Co v, Cosada (\Minister of Fisheries and Oceans)
(2002}, 288 N.R. 237 (F.C. ALY [n Feanally, Justice Kelen noted that in Jade Fishing, the Federal Court of Appcal
examingd the reasonableness of &n appeal board recomumendation and its respect for the requirernents of procedural
Taimess. [n.fady Fishing, the Federal Count of Appeal concluded that the Appeal Board report and recommendation
could be reviewed.

{44]  The applicant submits that the pelicy al tssue in this case is similarly subject to judiciat review. The applicant
further argues that the policy at issue here is stronger than most “mere policies.” He submils that since the PSIO was
appuinted by the Govemor in Coungil, the Governor in Council has “at least implicitly reguired™ that the PSICQ abide
by the terms of the policy. According to the applicant, the policy operates as the governing stalute and speeifies the
Jurisdiction of the PSIO,

[45] The ktervener similarly argues that the PREIO meets the definition of “lederal board, commission or other
tribunal™ as set out in the Federaf Courts Act. Further, he describes the policy as providing a unique mechanism
within the federal public service that gives public servanls an oppertunity 1o report on wrongdoing. While the PSIO
acknowledges that the policy is not delegated legislation, delegated regulation, or issued pursuant 0 a clear statutory
requirement, he nonetheless submits that the policy is a directive for the management, of (he public service,

[46] Relying on this cheracterization of the pelicy, the inlervener submits that a directive can be defined or
enforced through judicial review and {n this regard, he cites the deeision in Endicotr v. Canada fTreasury Board)
{2005), 20 F TR 220 (F.C)

I47] The PSIO arpues that the policy formalizes a disclosure investigation process where there are no other legal
mechanisms available for independent review of allegations of wrongdoing, and thal he represents the government’s
attempt Lo balance the need for loyaly with the facilitation of whisileblowing in the federal public service. He
deseribes the general procedure for investigating disclosure under the policy, but maintains thatl reprisal complaints
are dealt with separately under the Public Service Staff Relarions Act, R.8.C,, 1983, c. P-335.
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[48] The PSIO refers 1o the deeision in Vaughan v Canada, {2005] 1 S.C.K. 146 and submits that this decision
stands for the proposition that the eourts have no jurisdiction, excepl in the limited context of judicial review, In the
tesolution of labour disputes governed by comprehensive codes such as the Public Service Staff Relations Ace. At the
same Ume, he notes that Justice Binnig, in Faughon, sugpested that whistleblowing may represent an exception (o
this general rule. In addition, the PSI1O submits that Glow inski v, Canada (Treasury Qoard) (2006), 286 F TR, 217
(F.C.)stands for the proposition that the Court should not aternm o reconeile inconsistent und conllicting Treasury
Board policies.

[49] Further, the PSI0 relies on the decisions in Larwy Holdings Led v Conada (Minister of Heafthi, (2003] 1
F.C. 5841 01Dy and Juda fishing, in support ol his argoment that the decision of the PSI0 is amenabie to judicial
review.

[50]  In eomclusion, the FSICH submits that althoogh his responsibilities weee created by an administrative statute,
be 15 required pursuant to the policy to prepare an annual report to be tabled in Parliament. The PRLO submits that
this responsibility is distinct from that assigned to other administrative units created under the poliey and that
decisions made pursuant to the policy are subject to judicial review,

[51] The respondent, for his part, argues that the PSIO is a “Tederal board, commission or sther wriibunsl™ within
the definition set out in subscction 2( 1) of the Federal Courts Act. llowever, he further suboits that the final report
and non-binding recommendations made by the PSIC arc not reviewable matters pursuant to section 18 [as am. by
8.0, 1990, ¢ 8, 54,2002, ¢. B, 5. 20) of the Federal Courts Act. In this regard, the respondent relies on the decision
in Jadae Fishing and further refers o the decision in Rothmrans, Aerson & Hedges fnc. v. Canada (Minisier of
Nationa! Revenme  MNR ), [1998] 2 C T.C. 176 {F.C.T.D).). As in Roskmans, the respondent submits that the
M'510°s report and recommendations here are ot subject 10 judicial review becavse they do nol affect the applicant’s
substantive rights.

¥, Discussion and Disposition
[52] The present proceeding coneems an investigation and report conductad by the PSIO pursuant to the policy. 1

agree with Lhe submissions of the respondent that the policy was enacted pursuant o subsection 11£2) ot the
Fingnctal Administration Act, in particular paragraph 11¢2)(#). Al the relevant time, that paragraph read as follows:

1. ...

{2} Subject to the provisions of any enactment respecting the powers and funetions of a separate employer bat
notwithstanding any other provision cenlained in any enactment. the Treasury Board may, in the exercise of its
responsibilities in retation to personnel management including its responsibilities in relation to employer and
employees rekations in the public service, and without limiting the generality of sections 7w 10,

{#) provide for such other matiers, inclyding lerms snd conditions of employment not otherwise specifically provided
for in this subscction, as the Treasury Board considers necessary for effective personnel managerment in the public
service,

|533] The policy defines “disclosure™ ax follows;

. . - information raised within the organization in good faith, based on reasonable belief, by one or more employees
concerning a wrongdoing that someone has eommitted or intends to commit.

[54] “Wrengdoing™ is defined in the policy as follows:

.. 8N act ur pmission concerning:
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{a) a violation of any law or regulation; or

b} a breach of the Values and Ethics for the Pubiic Service; or

{c) misuse of public funds or assets; or

{d) gross mismanagement; or

{e} a substantial and specific danger to the life, health and safety of Canadians or the environment.

1551 This matter relates to a decision of the PSIO. The office of the PS10 is relatively new and Chopra is the only
other reparted decision w date w consider the rote that it plays. However, that decision does not address the status of
the PSLC as a “federal board, commission or other tribunal™ or the availability of judicial review with respect to a
decision by that office. For the reasons that follow, 1 find that the PRi0 is a federal hoard, commission or other
tribunal. However. I am of Lhe vigw that the chaltlenpged decision and recommendations are nol reviegwable matiers
pursuani (o section 18.1 of the Federal Conrs Act.

[56]  With respect to the status of the PSTO, T refer to the deinition of “federal board. commission or ather
tribunal™ set aut 1n subsection 2(1) of the Federal Courey Ao as follows:

2, (1% In this Act,

“federal board, commission or other tribunal™ means any hedy, person or persons having, exercising or purpotting 1o
exerclse jurisdiction or powers conferred by or under an Act of Parliament or by or under an order made pursuant 1o
a prerogative of the Croan, other than the Tax Court of Canada or any of its Judges. any such body constituted or
established by or under a law of a province or any such person or persons appointed under or m accordance with a
law of a province o under section 96 of the Constitution dct, 1867,

[37]  The language of this detinition is broad. The PS10 is not excluded from the definmtion on the basis that he s
only one persot, or under any of the exceptions set ot in the definiton. In my opinion, the only question to e
addressed in determining the status of the PSI0 is whether, in conducting his investigation and issuing a Fnal report,
the PSI0 was “cxercising or purporting o exercise jurisdiction or powers conferred by or under an Act of Parliament
of by or under an order made pursuant to a prerogative of the Crown.”

(58] Al parties rely on the decision in Prucciaf in suppoct ol their submissions that the office of the PS10 meets the
defliniticn in subsection 2{1). In that case, the Court held that a supervisor acting pursuartt to a Treasury Board
harassment policy made under the authority ol the Fingeeial Administration Act was a federal board. In the present
case, a similar question arises. Specifically, it is necessary w determine whether the PSTO as a federal investigative
body acting pursuant o 2 Treusery Board disclosure policy made under the authority of the Firancial Adminisiration
Aer is a federal board, Tn my opinion, there is no basis to distinguish the present case from Pyccini. 1 conclude that
the ['S10 fulfils the definition 2t forth in subsection 2{1) of the Federal Catrts Act of a “Tederal board, commission
or other tribunal”.

[3%] This eonclusion is also supported by the decision in Gestian Complexe Cousinear (1989) Inc. v. Canadu
fAdinister aof Public Worls ond Government Services), [1993] 2 F ., 694, where the Court of Appeal suggested that
the words “powers conferred by or under an Act of Parliament” should be given a broad meaning,

[60] 1turn now to the second issve relatng 1o the jurisdiction of this Court. that is whether the repart and
recommicndations of the PSIO constitule a dicision that is amenable wo judicial review. The central issue in
answering this question is whether the report and recommendations affeet a partys substantive rights or carry lepsl
CONSEOLENGES.
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f61]  In fada Fishing. the Vederal Court of Appeal adjudicated an appeal from an order dismissing an applicadon
for judicial review of a decision by the Groundfish Pancl of the Pacific Region Licence Appeal Board, ay adopted by
the Minister of Fisheries and Qeeans. The inital decision dealt wiih the appellamts’ allocared individual vessel
“quodas™ for a Nishing licence,

{62]  The Count of Appeal held that the decision ol the Panel was nol prima facie eviewable because (he Panel [at
paragraph 12| *“was without statutory authority and mercly made recommendations which the Minister was entitled
to accept or rejact.” Ultimately, the Court did revivs Lthe Panel’s recommendations but only in so far as they were
“inexorably connected™ to the Minister's final decision that was made pursuant 10 scolion 7 of the Fisheries Act,
R5.C, 1985, ¢ F-14,

[63] Tnmy view, in Jade Fishing the Federal Court of Appeal determined that the Panel*s recommiendations and
repart were not reviewable primarily on the basis that they did not Fall within the scope of reviewable matters set oui
in section 18 of the Federal Courts At The Court’s abservation that the Panel “merely made recommendations
which the Minister was entitled to accept or reject” is central W i conglusion that those recommendations were not,
in and of themsclves, subject to judicial review,

[64] It Eerry Jlsddings, this Court eoncluded that the decision of a [leaith Canada manager was subject to judicial
review where the subject of the application for judicial review was 2 “direction™ issued to the operator of a chain of
convenicnce stores. The direction at issue set out Health Canada’s position that sectivn 29 of the Tebacco dai, 5.C.
1997, c. T-13 prokibits vendors lrom alTering cash rebates on the purchase of multiple packs of cigarettes or other
lobacco products. In holding that the decision was mevigwable. this Court emphasized that a broad range of maters
are subject to review pursuant to scction 18 of the Federal Courts Act.

[65] However, the Court was cqually clear that the scope of matters subject to judicial review under section 18 of
the Act does not extend 1o all decisions, orders. Acts or proceedings by tederal boards, cormmissions and tribunals.
Rather, it sugpested that those devisions and orders that |at paragraph 18] “determine a party's rights™ will be subject
10 judicial review. With respect to the matter before it, the Court explained at paragraphs 24-25 how the decision at
issue did determine a party’s tights:

The direction sent by the respondents is. in my view, coercive, in that the purpose thergaf is to threaten the applicant
to immediately stop selling the multi-packs, failing which a charge would be laid and crimingl prosecution might be
cornmenced. | have no doubt that what the respondents hoped for was what in fact happened, i.e. that the applicant
would swop selling mult-packs so as 10 avaid criminal prosecution, as 1 have already indicated, the applicant’s
decision to stop selling multi-packs has resulted in financial lass.

1 am therefore of the view that the letter sent by Mr. Zawilingki is o “decision, order, act or proceeding™ and is
reviewable by this Court. [ alsa have no hesitation in concluding that in sending the dircetion, Mr. Z awilinski was a
“federal board, commission o other tribuna” within the meaning uf subsection 2(1) of the Act . ..

[66]  Similarly, the result in Kothmans seemed to turn on the determination vl whether the decision at issue
meaningfully affected the party’s substantive rights. That case involved 2 motion to strike an originating notige ol
motion, which in tum was seeking an order quashing an advance wx ruling issued by the Department of Revenue,
The Court was of the view that the advance tax ruling did nol have any meaningful effect on the applicant's righes
and said the [wllewing at paragraph 28:

The advance ruling does nol grant or Jeny o righl, nor doees 1t have any 1egal consequences. . . . It does not have the
legal effect of settling the matter or purport Lo do so. [t is 2t the most a not-binding vpinion. Moreover, there is no
evidence that any tax has been levied on o product corresponding o the prototype of the product in the advance
ruling. [Reforences omitted. |

AT paragraph 29, the Court went on to conclude “that the muling in the letter from Revenu is nol a “decision” within
the meaning of section 18.1 of the Federal Cours At
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[67] Inthe present case, the policy was adopted pursuant to subsection 1142 of the Financial Administration Act.
The focus of the policy is described (n Uis preamble which explains that public servants are to balance ther duty of
loyalty o therr employer ang the public interest in using govemment information with making disclosures of
wrongdeing in aceordance with the policy, Under the policy, the PSIO’s mandate is to “acl as 2 neutral entity on
matters of internal disclosure.”™

[68]  However, at the ond of the process, the PSIG is awthorized anly w0 make recommendations with respect to
findings ol wrongdoing. These recommendations are non-binding on the deputy head of the department invoived,
who is the aclor that holds the aclual degision-making authurity, The PEIC™s final report and recommendations do
nat determine the applicant™s substantive rights or carry legal consequences as required by the jurisprudemce. and ane
thus not matters subject 1o judicial review.

169] The applicant has argued that the policy is without value if the PSICY is unable 10 give offeet to the results of
an mveshigation inte wrongdeing in the workplace, The utility or the impotence of 2 government policy, as the case
may be, is 2 subject beyond review by this Court. o this regard, I refer 1o Carpenter Fishing Corp v, Canado,
[1998] 2 F.C. 548 {C.AL), leave to appeal to S5.C.C. refused, [1999] S.C.0 A No, 34901}, and Girard v Canada
(1993}, 79 F.T.R. 219 (FA.T.1.). Accordingly, this application for judicial review cannat succeed.

[70] Monectheless, I guestion whether the investigation conducted by the PSIO im this case met the standards of
procedural laimess, Representatives of the IRB were intimately invelved in the investigation undertaken by the
PSI0Y in 2004, The active involvemnent of the IRB is demonstrated in certain e-mails and file memaranda. As
illustration, an e-mail dated March 26, 2004 from counse] Tor the PSTO W cerain members of the PS1O office reads:

Judith:

As discussed, you will find artached a sutwmary of our (Andné and 1) telephone conversation with Pau! Aterman,
General Counsel. IRB. The appreach wouald be similar iy DIAND where they witl cuntract out the investigation of
allezations 110 3, allowing PS10 {Judith) 1o meet with the investigator, review the terms of reference, and obtain
progress report. On the other allegations & o 10, 1 indicated to Mr. Aderman that althuogh Mr. Pieters had file [sic]
an harassorent complaint and an investigation under the | larassment Policy is being conducted, the PSI0O st1ill has (o
make 2 determination on the allegations of reprisal, They initially thought thut PSTO wenld not deal with those
allegations. [ rentioned that Judith s reviewing them and will most probably need additional informativn {rom IRB
and Pieters,

171] Inalater c-mail dated March 26, 2004 to certain members of the Public Service Integrity Office, counsel for
the PSI) states:

Judith:

As discussed, [RB has to decide faitly quickly how to act with respect to the first 5 allegations to correct the hreach
ol natural justice, iFany. Once that is agrecd on both sides (PSICH and TRB), we will have to communicate this w Mr.
Pieters. This is, in my opinion, what we may want to discuss at the next Monday meeting.

[72] Counsel for the PRID expressed some concerns about respect for procedural fairness, as i4 reflected trom the
lollowing e-mail to the executive director of the Pubitic Service Integrity (dTice and a senior iny estigaior of the
Public Service Integrity MGec dated April 14, 2004, as foliows:

Dear Judith and Pierre,

Martine and T discussed the request sumitted by Jean Rélanger, DG, 1R, IRD 16 receive a copy of M, Pieters® letter
dated April 5 and enclosures. [ fully agree with Martine that it would be unwise to agree to this request withowd tirst
determining the relevance of the documents submitted by M. Pieters in the course of our investigation. Any hasly
veply 1o the IR request could tarnish the PRI reputution. Onee the relevance of these documents has been
cstablished, a determination will have 10 be made as t0 whethet or not the P5I0 requires M., Pleters' consent Lo
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disclose the documenis. In some cases, the rules of natural justice and proeedural fairness woutd not require M.
Pieters’ consent; however. 1n other cases, especially those invobving hus private information, his consent may be
required. We will only be ahle 10 make that determination as the investigation progresses and following and
assessmeni ol each decument and of the information contained therzin, Our process would therelore not be
submitted ta the will of the Board., in a similar way to what was decided with the Ratushny inquiry.

[73]  Tnan earlier e-mall to counsel for the Public Service Integrity Office dated March 29, 2004, a scoior
investigator at the Public Service Integrity Odfice stated:

Before we make any agreement with the IRB t would like us to have had the chance 10 speak 10 Mr. Picters about
this and his other allegations, if only to make contacl with him and hear lum out 2 bil, As well, providing him with
an indication that we have agreed with the [RB on anything, before we have had the chance to discuss his case, may
not appear to him as though we are acting in a neutral Tashign. T koow thal the media cireus adds pressure to these
types of cases, however, acting prematurely and not allowing us to cxamine the allegations before acting may place
us in a vulnerable position — i.e. haviog o delend the basis for our actions or acting cutside of our established
procedures.

[74]  Aswell, the applicant reberred to an e-mail, dated May 25, 2005, from the PSIO o Ms. Judith Buchanan,
Senior Investigatar with the Public Service Integrity Office which reads as follows:

[ don’t take at all kindly 1o yet another response from Pieters when he has already submitted his response ta the
preliminary drett and we considered all those points in the final version about be [sic] completed, with one more

issue to be settled by your fortheoming |sic] trip to Toronto.

I am therelore not inclined to respond or consider all these additional points, He had his epportunity and we cannot
keep re-opening his case and revising aur report.

He has alrcady practically tied up all our limited resources for months and I consider that the finaf report deals
comprehenively [sic] and fairly with all the isswes that can reasonably be considered relevant and within my

Jurisdiction.

Let's see if we can wrap the report up very soon before we receive yet more second, third and fourth thoughts trom
him.

[75]  This expression of frustration by the Public Service Integrity Office may not, by itseIf, be sufficient to
support a finding of breach of procedural fairness. However, in my epinion, the cumulative effect of the various

cemmunications noted above, together with this ¢-mail, casis doubt on the degree of impartiality with which this
itvestigation was ultimately conducted.

[76] Norwithstanding these coneems, the above conclusions on jurisdiction are determinative and this application
lur judicial review is dismissed.

VI. Cosls

[77]  Ifthe applicant and the respondent cannot agree on costs, they may make brief submissions on the matter
accarding to the following schedule:

(i} The applicant shall serve and file his submissions on costs within two weeks of he date of this order;

{ii) The respondent shall serve and filc his submissions within ten duys of the receipt of the applicant’s submissivns;
and

(1i} The applicant may file a bricf reply within five days of roccipt of the respondent’s subimissions.

[78] ‘Uhere shall be no costs for or against the intervener.
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ORDER

The application for judicial review is dismissed. I the parties cannol agree on costs, submissions may he made in
accordance with the schedule vutlined in paragraph 77 of the reasons for order,
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Decision No. 307-C-A-2015

September 21, 2015

APPLICATION by Nan Liu against United Airlines, Inc. carrying on business as United, United
Alrlines, Continental, Continental Micronesia and Air Micronesia.

Case number: 15-02156

INTROBUCTION

[1] Nan Liu filed an application with the Canadian Transportation Agency (Agency), on behalf of himself,
his wife and their children, against United Airines, Inc. carrying on business as United, United Airdines,
Continental, Continental Micronesia and Air Micronesia {United) regarding the cancellation of faur
business class ticket reservations for travel from London, United Kingdom to Omaha, Nebraska, United
States of America (via Montréal, Guebec, Canada and Chicago, illinois, United States of Amaerica) an July
6, 2013, and returning an July 31, 2015 from Omaha te London, via Chicago and New York City, New
York, United States of America.

[2] Mr. Liu claims that he purchased the tickets from United on February 11, 2015 and that the reservations
were confimmed. Mr. Liu adds that, on the night of February 11, 2015, United cancelled the reservations,
citing “an error with a vendor’s curency exchange rates”™. United fuily refunded Mr. Liu the purchase price
of his lickets.

(3] Mr. Liu Is seeking a reinstaterment of the tickets at the original price {approximately US$320 in total for
the four tickets), and for the same class of service and routing.

PRELIMINARY MATTER

[4] In his repiy, Mr. Liu alleges that Uniled's tariff provisions felating lo the canceliation of tickets are
“unclear, unreasonable or unduly discriminatory™. This allegation represents a new issue.

[5] Subsection 20(2) of the Canadian Transportation Agency Rules (Dispute Froceadings and Cerlain
Rules Applicable to All Proceedings), SOR/2014-104 provides that:
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The reply must nol raise issues or argumenits that are not addressed in the answer or introduce
new avidence unless a requast has been filed to that effect and the request has been granted by

the Agency.

ARG Decision Mo, 307-C-A-2015 | Canadiar Trangpartstion Apancy

[6] Mr. Liu did not file a request with the Agency seeking permission to raise the issue in question.
Accordingly, the Agency will not consider ihat issue,

ISSUES

1. Was a valid contract of cariage entered into between United and Mr. Liu, and if not, may the dociring
of judicial coritylsfare decisis apply to this matter?

2. If there was a valid contract of carriage, did United properly apply the lerms and conditions set out in
its intematicnal Taniff, as required by subsection 110{4) of the Air Transportation Regufations,

SOR/88-58, as amended (ATR (Air Transpodation Requlationg))?
3. If United did not correctly apply its Intemationat Tariff, what remedy, if any, is available to Mr. Liu?

4. Shoutd United be awarded costs, pursuant to section 25.1 of the Canada Transportation Act. 5.C.,
14996, c. 10, as amended (CTA)?

ISSUE 1: WAS A VALID CONTRACT OF CARRIAGE ENTERED INTO
BETWEEN UNITED AND MR. LIU, AND IF NOT, MAY THE DOCTRINE OF
JUDICIAL COMITY/STARE DECISIS APPLY TO THIS MATTER?

Position of United

Absence of a contract

[7} United submits that on February 11, 20115, an emor occurred on its Denmark-facing Web site such that
the exchange rate between the Pound Sterling (GBP) and the Danish Krone {DKK) was incorrect.
According fo United, the error temporarily caused flights originating in the United Kingdom and
dencominated in DKK to be presented at only a fraction aof their intended prices.

[8] United argues that while it filed fares correctly, a third-party software error caused amounts charged to
be significantly lower than prices offered, According to Unlted, a number of Internet travel blags and
forums identified the error and circulated information as to how non-Danish purchasers could take
advantage of this emor. United states that it promptly voided transactions affected by Ihis exchange rate
error, revarsed all associated charges, and contacted customers directly through e-mail and other
mathods,

[9] According to United, this was not a fare intended for American citizens, and in order to take advantage
of the error, customers were required lo misrepresent their country of origin and set their country of

residence and the billing country for credit cards as Denmark. United asserts that Mr. Liu, as a non-Danish
customer based in the United States of America, sought to take advantage of the error by misrepresenting
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his address as being in Copenhagen, Denmark, and that he listed Denmark as both his country of origin
and the billing address for his credit card. United points out that, in his application to the Agency, Mr. Liu
submittad that his address was, in fact, in Omaba.

[10] United points out that in Decision No. 202-C-A-2014 (83 campieinants v. Swiss International Air Lines
Ltd.} and Decision No. 177-C-A-2014 {(Aiberque v. US Airways inc.), the Agency found that as a principle
of general contract law, where the party knew or aught to have known that there had been a mistake in the
offer made, it is within the courts’ jurisdiction to relieve against the mistake.

[11] United submits that Mr. Liu clearly knew that the fare was a mistake based on: blegs and other anline
publications which highlighted the error; his use of the Danish Web site portaf with no nexus to Denmark;
his use of a false country of onigin and billing country for his credit card; the lack of use of his United
membership account which would have revealed his frue country of origin; and the fact that Mr. Liu should
have seen the correct fare in GBP during the booking process.

[12] United claims that as significant misreprasentations ware required to successfully purchase the tickets
at the quoted price, Mr. Liu could not reasonably be said to have encountered the errar in the normal
course of booking tickets. Therefore, United argues that this reasonably suggests that the quoted price
was a mistake, could not he part of a unique promoticn or sale, and that exploiting this mistake was Mr.
Liu's express goal.

(13] In the atemnative, United cantends that Mr. Liu ought to have known that there had been a mistake in
the quoted price. United argues that regardless of whether Mr. Liu knew that the quoted price was a
mistake, the contract would still have been void, as the law is clear that a contract will be void where a
person cught to have known that thera was a mistake in a fundameantal terrn of the contract.

[14] United points out that, as noted by the Agency in Decision No. 202-C-A-2014 and Decision No, 177-C-
A-2014, Chief Justice McLachlin stated in First City Capital Ltd. v. B.C. Building Corp., (1989) 43 B.L. R, 29
(First City Capital) that:
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[23] One circumstance failing deary within the equitable jurisdiction of the Court lo relieve against
mistake is that where one party, knowing of the other’'s mistake as to the terms of an offer, remainsg
silent and concludes a contract on the mistaken lerms [,..]

[29] It is not necessary to prove actual knowledge on the part of the non-mistaken parly in order to
ground relief, as in this context one is taken to have known what would have been obvious tc a
reasonable person in the light of the surrounding circumstances |...]

[30] There is also authority for the proposition that rescission may be granted where a party, having
an indication that the other party is entering the contract under some serious mistake or
misapprehension regarding a fundamental term, either proceads on & course of wiltful ignorance
designed Lo inhibit his own actual knowledge of the other's mistake, or deliberately sets out to
ensure that the other party does not become aware of the mistake [...]

{31] In summary therefore, the equitable jurisdiction of the Courts to relieve against mistake in
coniract comprehends situations where one party, wha knows or aught to know aof anather's
mistake in a fundamental term, remains silent and snaps at the offer, seeking to take advantage of
the other’s mistake. In such cases, it would be unconscionable to enforce the bargain and equity
will set aside the contract.

f15] United argues that if Mr. Liu legitimately believed that the fare could have been something other than
a mistake, which is expressly denied by United, he coutd have raised the issue with United. According to
United, Mr. Liu chose to remain silent in the hope of securing an advantage, and this is precisely tha
behaviour described by the court in First City Capital as fraudulent and unworthy of legal protection. United
contends that as a matter of equity, courts will not enforce a contract when the party seeking enforcement
has engaged in equitable or constructive fraud by remaining silent or wilfully ignorant about the mistake in
order to take advantage of it.

{16] United cites a number of legal decisions and texts (McCunn Estate v. Canadian lmpernial Bank of
Commerce [Ontaric Court of Appeal], {2001} 53 O.R. (3d) 304 (ON CA), McMaster University v. Wilchar
Construction Ltd., 1971 CanLll 594 (CN CA), {1971] 2 O.R. 801, S.M. Waddams in The Law of Contracts,
6" ed., and A. Swan and J. Adameki in Canadian Gontract Law, 3™ ad.) which, according to United, agree

with the Agency's position in Decision No. 202-C-A-2014 and Decision No. 177-C-A-2014,

[17] In conclusion, United contends that due to tha error in the DKK exchange rate, the parties were naver
at @ meeting of the minds and, as such, a valid contract was never enterad into.

United's tariff provisions

[18} United also submits that, based on certain of its tariff provisions, it is not bound to honour the price of
the tickeis purchased by Mr. Liu as that price represented an unauthorized variation of the published
prices by a third party; it is aliowed to cancel the tickets because the genuinely applicable fare has not
deen paid; and Mr. Liu’s entry of Denmark as his billing address and couniry of origin was “abusive,
ilogical, fictitious and a misrepresentation™.
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The remedy requested by Mr. Liu

[19] According to United, the legal remedy when a contract is rendered void by a mistake is to restore the
status quo, and that remedy has already baen achieved given that United has refunded Mr. Liu the
purchase price of his tickets. United maintains that Mr. Liu has lost nothing, and that the granting of the
remedy he is seeking would unjustly enrich him because of his misreprasentation, ta the detriment of
United.

Position of Mr. Liu

[20] Mr. Liu submits that United independently confirmed the contract with him by virtue of both the sale of
and the ticketing for the fare, and that United missed the opportunity on both occasions to refuse to sell the
alleged “mistake fare". He argues thal it cannct be too difficult for United to implement, on its Web site, a
control scheme to prevent the sale of tickets below a cerlain amount. Mr. Liu maintains that United has not
introduced such control because the carrier opts, occasionally, to sell low fares, which contradicts United's
argument that the fare at issue is a mistake. He alsc maintains that the air transport industry is notorious
for intense price competition and, therefore, it is not unusual to witness a “zerg™ fare being published by air
camars. Mr. Liu states that, as such, it is extremely difficult for gir travelers to discern whether 4 fare is a
“mistake” or is simply a “great deal”.

Analysis and findings

Previous Agency Decisions: Mistaken Fares Trilogy

[21] In 2014, the Agency issued the following three Decisions relating to mistaken fares that wers sat by
the International Air Transport Association and sent by the Airdine Tariff Publishing Company to online
ticket agants for sale to passengers in September 201 2 for travel from Yangen, Myanmar to various

destinations in Canada: 177-C-A-2014">Decision No, 177-C-A-2014, Decision No. 202-C-A-2014 and
Decision No. 290-C-A-2014 {Five complainants v. ibena, Lineas Aereas De Espana, S.A. {lhena Air Lines
of Spainf), which the Agency referred to as the Mistaken Fares Trilogy.

[22] In the Mistaken Fares Trilngy, the Agency considered the matter as to whether valid contracts had
been entered into raspecting the carriage at issue. The foilowing is an excarpt from Deciston No. 177-C-A-

2014:
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What is a contract?

The Agency is of the opinion that & contract is a legally recognized agreement between two or
more parties. The parties to a contract of carriage relating to air travel are usuaily the carrier and
the passenger. Further, the contract of camiage requirements are the same for a contract of
camriage as in any cther type of contract. [...]

An offer and an acceptance

The Agency finds that for a contract to exist, there must be an offer by one person 1o another and
an acceptance of that offer by the person to whom it is made, i.e., in this case, an offer by the
carief to a passenger and an acceptance of the offer by the passenger.

An offer is defined in Swan, A,, Canadian Contract Law, {2d), at page 218, LexisNexis, 2009 as
“[-..] a complete statement of the terms on which one party is prepared to deal, made with the
intention that it be open for acceptance by the person (persons) to whom it is addressed. An offer
confers on the offeree the power to accapt the offer and, on acceptance, a contract will be made ”
In 642718 Alberta Ltd. v. Alberta Minister of Pubiic Works, Supply & Services (2004), 368 A.R. 52,
the Court of Queen’s Bench of Alberta stated that: "Acceptance means the signification by the
offeree of his willingness to enter into a contract with the offeror on the terms offered to him Dy the
latter. Without an acceptance there can be no cantract.”

Once an offer has been accepted, the contract is binding on the parties. However, as described in
Friedman, G.H.L, The Law of Contract in Canada, at page 12, Thomson Canada Ltd., 2006, an
‘{algreement is at the basis of any legally enforceable contract. The absence of assent prevents
the creation of a binding contract. There must be a substratum of agreement, or consensus ad
idem.”

Terms and Conditions

Implied terms/conditions

In the case of a contract of carriage, a carrier under the jurisdicticn of the Agency has an obligation
to have a tariff which includes its terms and conditions of camriage. Once this tariff is filed with the
Agency, it takes effect and is in force on the date stated on the tariff. However, the ATR (air
Jranspodation Reguiations) are clear that acceptance by the Agency of a tariff or an amendment to
a tariff does not constitute approval of any of the tariff provisions, unless the tariff has been filed
pursuart to an crder of the Agency and has been approved by the Agency. Further, the camier can
only offer to transport any person under terms and conditions of carriage as set out in the tanff in
force at the time of purchase. These are implied tenms.

Express terms/conditions
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On the other hand, parties to a contract can state orally or in writing the scope and extent of their
respective obligations. For example, as opposed to terms and conditions of carriage included in a
tariff, prices that a passengarfbuyer has to pay, for which the carriage is to be execuled, will vary:
these prices are expressly cornrunicated for each carriage. Such prices being a fundamental lerm
of the contract of carriage fall into the category of express terms.

Errarimistake

There can be instances where what appears to be a valid contract of carriage is the result of an
error or a mistake by one or both parties. Is such a contract of carriage valid and binding?

To make that determination, courts will look at whether the mistake is fundamental. For example.
as expressed in McCarthy v. Godin Mining & Exploration Ltd., (1978}, 20 N.B.R. (2d} 678, “if the
mistake goes to the root of the contract, it can render the contract veoid”. Further, as stated in
McMaster University v. Wiichar Construction Lid. et al, [1971] 3 OR 801, at para. 44; aff'd 69 O.L.R.
(3c) 400n (ON CA)}, “Normally a man is bound by an agreement to which he has expressed assent,
If he exhibits all the outward signs of agreement, at taw it will be held that he has agreed. The
exception to this is the case where there has been a fundamantal mistake ar etror in the sense
above stated. In such case the contract is void ab initia [...}" The Agency is of the opinion that if this
were the case, the confract would be void ab initio as there is no meeting of the minds. [...]

Knew of the mistake or cught to have known

US Airways relies, among other cases, on First City Capital. The Agency finds thal this case is
applicable to this situation. In First City Capital, the first issue tc be dacided was whetherthe
defendant knew or ought to have known that there had been a mistake in the offer made and if the
answer ta that first issue was positive, the second issue was whether that finding entitled the
plaintiff to rescission of the centract. Chief Justice McLachlin stated that:

[28] Cne circumstance falling clearly within the equitable jurisdiction of the Court to relieve against
mistake is that where one party, knowing of the other's mistake as to the terms of an offer, remains
silent and concludes a contract on the mistaken terms [._ ]

[29] It is not necessary to prove actual knowledge on the part of the non-mistaken party in order to
greund relief, as in this context one is taken to have known what would have been obvious to a
reasonable person in the light of the surrounding circumstanzes [...]

(30] There is also authority for the proposition that rescission may be granted where a party, having
an indication that the other party is entering the confract under some serious mistake or
misapprehension regarding a fundamental term, eithar proceeds on a course of wiliful ignorance
designed to inhibit his own actual knowledge of the other's mistake, or deliberately sets out to
ensure that the other party does not become aware of the mistake [.. ]

[31] In summary therefore, the equitable jurisdiction of the Courts to relieve against mistake in
contract comprehends situations where one party, who knows or pught to know of anothar’s
mistake in a fundamental term, remains silent and snaps at the offer, seeking to take advantage of
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the other’s mistake. In such cases, it would be unconscionable to enforce the bargain and equity
will set aside the confract.

[23] In Decision Na. 177-C-A-2014, the Agency concluded, at paragraph 48, that no valid contract of
camiage had been entered into between US Airways and Mr. Alberque (See also paragraphs 50 and 43 of
Decision No. 202-C-A-2014 and Decision No. 290-C-A-2014, respectively). On that basis, the Agency
dismissed each complaint.

 Judicial comity/Stare decisis

(24] In Decision No. 345-C-A-2014 (Bailey v Japan Airfines), Decision No. 398-C-A-2014 {Response by
China Southem to Decision No. 290-C-A-2014) and Decision No. 411-C-A-2014 (Chandnani et af v.
Maiaysia Afrlines), the Agency considered the matters of judicial comity and stare decisis as they apply ta
previous Agency Decisions relating to mistaken fares. In those Decisions, the Agency stated the following!
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Judicial comity

In Ahani v. Canada (Minister of Citizenship and Immigration), 1999 CanLIl 8284 (FC), the Federal
Court of Canada wrole:

[4] In Glaxo Group Ltd. v. Canada (Minister of National Health and Welfare), supra, Richard J. {as
he then was) considered whether he was bound, by reasons of judicial comity, to apply a dscision
of Noél .l. (as he then was) on one of the identical issues raised before him. In reviewing the
principle of judicial comity and its applicatior, Richard J. stated as follows:

The principle of judicial comity has been expressed as follows:

The generally accepled view is that this court is bound to follow 2 previous decision of the court
unless it can be shown that the previous decision was manifestly wrong, ar should no longer be
followed: for example, (1) the decision failed to consider legislation or binding authoritias which
would have produced a different result, or (2) the decision, if followed, would result in a severe
injustice. The reasan generally assigned for this approach is a judicial comity. While doubtless this
is a fundamental reason for the approach, | think that an equally fundamental, if not more
compelling, reason is the need for certzinty in the law, so far as that can ba established. Lawyers
woltd be in an intolerable position in agvising dients if a division of the court was free to decide an
appeal without regard to a previous decision or the principle involved init. [ . ]

A similar position was taken by Mr. Justice Jackeft, President of the Exchequer Court, in Canada
Steamship Lines Ltd. v. M.N.R., [1966] Ex. C.R. 972 at p. 976, [1968] C.T.C. 255, 66 D.T.C. 5205:

| think | am bound to approach the matter in the same way as the similar problem was approached
in each of these cases until such time, if any, as a different course is indicated by a higher Court.
When | say | am bound, | do not mean that | am bound by any strict rule of stare decisis but by my
own view as lo the desirability of having the decisions of this Court follow a consistent course as far

as possible,

Stare declsis

Although it is true that the Agency has already noled, for example in 250-C-A-2012%20">Decision
No. 250-C-A-2012 (Lukdcs v. Air Canada) and 251-C-A-2013">Decision No. 251-C-A-2012 (Lukécs
v. Air Canada), that membaers of administrative tribunats, like the Agency, are not bound by the
principle of stare decisis, and that & tribunal is not bound to follow its own previous decisions on
simifar issues, there are some situations where the application of that principle is appropriate, i
only ta have the decisions of the Agency follow a consistent course as far as possibie, as stated by
Mr. Justice Jackett. In a recant judgrment of the Supreme Court of Canada, Canada (Attorriey
General) v. Confédération des syndicats nationaux, 2014 SCC 49 {CanLlIl), the Supreme Court of
Canada had to decide whether an actiorn had o be dismissed on the basis of stare decisis. The
Supreme Court of Canada stated:
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[25] Aithough relatively uncommon in Quebec civil procedurs, the mechanism for dismissing
actions at a preliminary stage on the basis of stare decrsis is similar to the res judicata exception
(art. 165(1) C.C.P.). Under both of them, the legal issues raised by the applicant must afready have
been clearly resclved by the courts. However, unlike res judicata, stare decisis does nol
necessarily require that the dispute ba between the same parties. What must be established is that
the issue is the same and that the guestions it raises have already been answered by a higher
caurt whose judgment has the authority of res judicata.

{26] In Canada v. Imperial Tobacco, Gascon J.A., as he then was, explained this as follows:

[translation] In this context, the manufacturers’ argument that this case is not res judicata, becauss
imperial was not decided by a court of competent civil law jurisdiction or because strict idenbity of
parties, cause and cbject is not established, does not appear to me to be determinative. { see no
need for further discussion of the dislinctions the manufacturers raise with respect to these
identities of parties, cause and object, which in their view refute the AGC's res judicata argument.
In my opinion, the appropriate principle to apply to resolve the issue is instead stare decisis.

The Superior Court should have held on the basis of stare decisis that it was bound by fmpenal.
The Supreme Court, by ruling as it did on the issue of the AGC's immunity in relation to the course
of principle of action chatlenged by the manufacturers, had in a sense barred the manufacturers'
actions in warranty by rendering them unfounded in law, even if the alleged facts were assumed to
be true.

Slare decisis is a less stringent basis for an argument than res judicata, since it requires only a
similar or analogous factual framework. Stare decisis is a principle “under which a court must follow
earfier judiciai decisions when the same points arise again in litigation™ [...] It applies, of tourse, to
decisions of the Supreme Court, particularly in the area of public law as here, where the parties
were involved in earlier litigation on the specific question at issue. ..}

{25] In this case, the circumstances suggast that Mr. Liu did not raise the mistake with United and that ke
intended to benefit from United's mistake. The Agency is of the opinion that this is analogous lo the First
City Capital case where Chief Justice Mclachlin referred to situations where a party “knows or ought to
know aof anather’s mistake in a fundamental term, remains silent and snaps at the offer, seeking to take
advantage of the other's mistake”. As there exists & “similar or analogous factual framework” between this
case and the Mistaken Fares Trilogy, the Agency |s of the opinion that it should apply the doctrine of
judicial comity/stare decisis.

Conclusion

[28] In light of the above, the Agency finds that no valid contrast has been entered into between United
and Mr. Liv as there was no meeting of the minds. Consequently, the Agency dismisses Mr. Liu's
application.

[27] Therefore, there is no need for the Agency to address Issues 2 and 3.
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ISSUE 4: SHOULD UNITED BE AWARDED COSTS, PURSUANT TO
SECTION 25.1 OF THE CTA?

Position of United
[28] United requests that the Agency award it reasonable costs in responding to Mr. Liu's application.

Positlon af Mr. Liu
{29] Mr. Liu did not make any submissions respecting this matter.

Analysis and findings
[30] Section 25.1 of the CTA provides that:

1. Subject to subsections (2) o (4}, the Agency has all the powers that the Federal Court has ta award
costs in any proceeding before it.

2. Costs may be fixed in any case at a sum certain or may be taxed.

3. The Agency may direct by whom and to whom costs are ta be paid and by wham they are to be
taxed and allowed.

4. The Agency may make rules specifying a scale under which costs are to be taxed.

[31] The Agency has full discretion to award costs and, in the past, it has relied on a set of general
principles in determining whether to award costs, including whether the applicant for an award of costs has
a substantial interest in the proceeding, has participated in the proceeding in a responsible manner, has
made a significant contribution that is relevant to the proceeding, and has contributed to a better
understanding of the issues by all the parties before the Agency. In addition, the Agency may consider
other factors, such as the importance and compiexity of the issues, the amount of work, and the result of
the proceeding in justifying an award of costs. In this case, there are other faclors which favour awarding
costs ta United.

[32] The Agency has not typically awarded costs against individual applicants wha in good faith bring
forward applications regarding their experiences travelling by air. Even if unsuccessful, the Agency has
declined tc award costs against an applicant becauvse, In part, there would be concern that future
applicants might hesilate filing an application with tha Agency out of fear that if not successfui, they would
be called upan to compensate a carrier for substantial Jegal costs. Proceedings should be accessible and,
for this reason, the Agency has oftan determined that parties should bear their own costs.

[33] The facis of this case are differant. The evidence indicates that Mr. Liu knew that the ticket price he
abtained was the result of a mistake. United provided evidence that Mr. Liu used a false address to obtain
the erroneous fare, This suggests that Mr. Liu had been made aware of a glitch in the calculation of an
exchange rate resulting in fares being set at a fraction of their intended prices and that he purposefully set
about to axploit this. Mr. Liu offered no explanation in response to the evidence submitted by United.

[34] Mr. Liu brought this application to the Agency and sought to enforca the contract aven though he knew
that it was based on a mistake, and he misrepresented himself. This is conduct that the Agency finds
should be addressed through an award of costs. This application should not have been brought te the
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Agency. It was not only devoid of merit but was based on a deceplion and was not filed in good faith.

United was required io relain Counsel and expend significant resources to investigate the application and
provide detailed submissions in response. The Agency finds that an award of costs against Mr. Liv is
appropriate, and that those costs be fixed.

ORDER

[35] In light of the above, the Agency orders Mr. Liu, by no later than October 21, 2015, to pay
CAD$1,000.00 to United,

Member(s)
Stephen Campbell

;[ Back to rulings ]

Date modified:
(2 Share this page 2015-08-21
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_Decision No. 398-C-A-2014

Oclober 29, 2014

RESPONSE by China Southern Alriines Company Limited carrying on business as China
Southem Alrlines and China Southern to the direction to show cause set out In 290-C-A-

2014™>Decision No. 290-G-A-2014.

File No.: M4120-3/14-03897

BACKGROUND

(1] In 290-C-A-2014">Decision No. 290-C-A-2014 (Five Complainanis v. Iberia Air Lines of Spain and
China Southem) [Dacision], the Canadian Transportation Agency {(Agency) provided China Southem
Airlines Company Limited carrying on business as China Scuthem Aidines and China Southem {China
Southem} with the opportunity to show cause why, with respect fo the complaint filed by Steen Jorgensen,
tha Agency should not find that, in downgrading service or providing a refund based on erroneously
quoted fares, China Southem did not propedy apply the torms and conditions set out in its international
tariff, as requirac by subsection 110{4) of the Air Transportation Reguiations, SOR/88-58, as amended

(ATR(Air Transpariation Regulations)).
[2] In that same Decision, the Agency provided Mr. Jorgensen with the opportunity to comment on China

Southam's submission.
[3] On August 11, 2014, China Southern filed its answar, and on August 13, 2014, Mr. Jorgensen filed his
reply.

ISSUE: DID CHINA SOUTHERN PROPERLY APPLY THE
TERMS AND CONDITIONS SET OUT IN ITS INTERNATIONAL

llllll

POSITIONS OF PARTIES

China Southern
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[4] China Southern raquests that the Agency, under section 32 of the Canada Transportation Act, 5.C.,
1496, c. 10, as amended (CTA) reconsider the factors in the direction to show cause. China Southem
argues that several precedent-selting decisions relating to virtually identical tickets purchased for travel
between Myanmar and Nerth America were issued by the Agency after the close of pleadings, and that
those decisions have & significant material impact with respect to China Southern. China Southem further
argues that the contract on which the Agency made a ruling in 280-C-A-2014">Decision No. 290-C-A-2014
is the same contract that Mr, Jorgensen had with China Southem, as it was part of the same ticket. China
Southern maintains, therefore, that the decision made by the Agency with respect {0 iberia, Lineas Aereas
De Espana, S.A. {Iberia Air Lines of Spane} [Iberia] must apply equally to China Southem.

[5] China Southam also requests that the Agency accept its more detailed explanation regarding the ticket
being issued in error. China Southemn advises that in its pleadings it described the price of the ticket as an
“arror”. However, according lo China Southem, this factor was not considered by the Agency.

[6} China Southern also contends that pursuant to section 17.3 of its Generat Conditions of Intarmational
Carriage for Passenger & Baggage, China Southem is only liable for damage occurring on its awn
operated flights. Therefors, China Southemn contends that it is only responsible for the portion of Mr.
Jorgensen's iinerary frem Yangon, Myanmar to Guangzhou, People's Republic of China, as this pertion
was the only segment operated by China Southern.

Mr. Jorgensen

[7] In response to China Southem’s request for a review of Decision No. 290-C-A-2014 under sechion 32 of
the CTA, Mr. Jorgensen states that the carrier is trying to circurnvent the purposs and specifics of the
direction to show causa, and re-argue its case using statements and arguments previausly made by Mr.
Jorgensen and Ibera.

{8] With respect ic China Southern's claim of being responsible solely for transpertation from Yangen to
(3uangzhou pursuant to section 17.3 of China Southem's General Conditions of international Carriage for
Passenger & Baggage. Mr. Jorgensen contends that the application of this tariff provision applies to lost
and damaged luggage and personal injury, and is cleerly inapplicable to this situation.

ANALYSIS AND FINDINGS

Previous Agency Decisions: Mistaken Fares Trilogy

[9] In 177-C-A-2014*>Dacision No. 177-C-A-2014 (Alberque v. US Airways), 202-C-A-2014">Decision Na.
202-C-A-2014 {83 complainants v. Swiss international Afr Lines) and 290-C-A-2014">Decision No. 290-C-
A-2014, which the Agency refers o as the Misiaken Fares Trilogy, the Agency considered the matier of
mistaken fares that were set by the Intemational Air Transport Association, and sent by the Airline Tariff
Publishing Company 1o online ticket agents for sale to passengers in Septembar 2012 for lrave! from
Yangon to varlous destinations in Canada. In thosa Decisions, the Agancy determined that the
complainants knew or should have known that the fares at issue were erroneous, that as such there was
no meeting of the minds between the paries respeacting thosa fares, and that accordingly the parties had
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not entered in a contract. The Agency therefore dismissed the complaints. As submitted by China
Southern, 290-C-A-2014">Dacision No, 290-C-A-2014 not only relates 1o the same factual background as
in the other decisiens in the Mistaken Fares Trilogy but it is also part of the same contract that the
complainant had with China Southemn.

[10] In light of the Mistaken Fares Trilogy, China Southem is asking the Agency to reconsider the factors in
the direction to show cause because the Mistaken Fares Trilogy relates to virtually identical tickets
purchased for travel between Myanmar and North America. The Agency is of the opinion that aithough
China Southem refers 1o its submissions as an application under section 32 of the CTA, China Southern is
in fact asking the Agency to follow its own decisions on the same issue and factual background as it is
arguing that the decision made by the Agency with respect to lberia must apply equally 1o China Southern.

Judicial Comity/Stare Decisis

Judicial Comity

[11) In Ahani v. Canada (Minister of Citizenship and immigretion), 1999 CanLll 8284 (FC), the Federal
Court of Canada wrote:

14] In Glaxo Group Ltd. v. Canada (Minister of National Health and Wheifare), supra, Richard J. (as he
then was) considered whether he was bound, by reasons of judicial comity, to apply a decision of Noél
J. (as he then was) on one of the identical issues raised before him. In reviewing the principle of
judicial comity and its application, Richard J. stated as follows:

The principle of judicial comity has been axpressed as follows:

Tha generally accepted view is that this court is bound to follow a previous decision of the court
unless it can be shown that the previous decision was manifestly wrong, or should no longer be
followed: for example, (1) the decision failed o consider legislation or binding authorities which
would have produced a different result, or (2) the decision, if followed , would result in a severa
injustice. The reason generally assigned for this approach is a judicial comity. While doubtless this
is a fundamental reason for tha approach, | think that an equally fundamentai, it not more
compelling, reason is the need for certainty in the law, so far as that can be established. Lawyers
would be in an intolerable position in advising clients if a division of the court was free 1o decide
an appeal without regard to a previous dacision of the principle involved in if.

[--]

A similar position was taken by Mr. Justice Jackelt, Presidert of the Excheguer Cour, in Canada
Steamship Lines Ltd. v. M.N.R.. [1966] Ex. C.R. 972 at p. 976, [1966] C.T.C. 255, 66 D.T.C. 5205:

| think | am bound to approach the matter in the same way as the simitar problem was
approached in each of these cases until such time, if any, as a different course indicated by a
highar Court. When | say | am bound, | do not mean that | am bound by any strict rule of stare
decisis but by my own view as to the desirability of having the decisions of this Court follow a
consistent course as far as possible.
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Stare decisis

112] Although it is true that the Agency has already noted, for example in250-C-A-2012"> Decision

No. 250-C-A-2012 (Lukécs v. Air Canada) and 251-C-A-2012™>Decision No. 251-C-A-2012 {Lukacs v Air
Canada), that members of administrative tribunals, like the Agency, are not bound by the principle of stare
decisis, and that a tribural is not bound to follow its own previous dacisions on similar issues, there are
some situations where its application is appropriate, if only to have the decisions of the Agency follow a
consistent course as far as possible, as noted by Mr. Justice Jackett. In a recent decision of the Supremse
Court of Canada, Canada (Aforney General) v. Confédération des syndicats nationaux, 2014 SCC 49
(Canl i1}, the Supreme Court of Canada had to decide whether an action had to be dismissead on the basis
of stare decisis. The Suprems Court of Canada noted:

r25) Although refatively uncommon in Quebec civil procedure, the mechanism for dismissing actions at
a preliminary stage on the basis of stare decisis is similar to the res judicata exception (art. 165({1)
€.C.P.). Under both of them, the legal issues raised by the applicant must already have been clearly
resoived by the courts, However, unlike res judicata, stare decisis doas not necessarily require that the
dispute be betwean the same parties. What must be established is that the issue is the same and that
the questions it raises have already been answered by a higher court whese judgment has the
authority of res judicata.

[26] In Canada v. imperiai Tobacco, Gascon J A., as he then was, explained this as foliows:

[translation] In this context, the manufacturers’ argument that this case is not res judicala,
because imperial was not decided by a court of compelent civil faw jurisdiction or because strict
|dentlty of partles cause and object is not aslabllshed does not appear to me to ba determirative.

argument, In my_opinion, the appropriate principle to apaly to resolve the issue is instead stare
The Superior Court shouid have held on the basis of sfare decisis that it was bound by Imperial.
The Supreme Courl, by ruling as it did on the issue of the AGC's immunity in relation io the course
or principle of action challenged by the manufacturers, had in & sense barred the manufacturers’
actions in warranty by rendering them unfounded in law, even if the alleged facts were assumed to
be trua.

Stare decisis is a less stringent basis for an argument than res judicata, since it requires only a
similar or analogous factual framework. Stare decisss is a principle “under which a court must
follow earier judicial decisions when the same points arise again in litigation™[.. ] It applies, of
course, {0 decisions of the Supreme Court, particularly in the area of public law as here, where the
pariies were invoived in earlier [iigation on the specific questicn at issue. [...]

[13] As submitted by China Southern, the contract on which the Agency made a ruling in 200-C-A-
2014%20">Decision No. 290-C-A-2014 {(which is one of the three Decisions in the Mistaken Fares Trilogy)
is the same contract that Mr. Jorgensen had with China Southern, as it was part of the same ticket.

hiipa:ieww. otc-cla pe.caleng/ruling/398-c-a-2014 475
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Mareover, as there exists in the present matter a "similar or analogous factual framework” to that in 200-C-
A-2014"=Decision No. 290-C-A-2014 as wall as the other two Decisions referred 1o as the Mistaken Fares
Tritogy, the Agency is of the opinien that it should apply the doctrine of judicial comity/stare decisis.

CONCLUSION

[14] Based on the doctrine of judicial comity/stare decisis, as explained above, the Agency finds, as it did
in the Mistaken Fares Trilogy, that a valid contract was not entered into between China Southern and Mr.
Jorgensen as there was no meeting of the minds. As a result of this, thera is no need for the Agency to
address the direction to show cause issued in 280-C-A-2014">Decision No. 290-C-A-2014 as 1o whether
China Sauthern properly applied its international tariff.

[%5] Consequently, the Agency dismisses Mr. Jorgensan's complaint.

Refund of cancelled ticket

[16] The Agency notes that Mr. Jorgensen did not travel on his ticket. Therefore, he is entitled to a full
refund of the cost of his ticket as provided for under Rule 90 — Refunds, of China Southemn's Inlemationat
Rules and Fares tariff, NTA (National Transporation Agency)(A) No. 532 on file with the Agency.

Member(s)

Sam Barone
Geoffrey C. Hare
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in

RIR — Machanald Inc.  Applicant

w

The Attorney (General of
Canada Respondent

and

The Atiorpey General of Quebec

Mis-en-cause
and

The Heart and Stroke Foundation of
Canada, the Canaillan Cancer Society, the
Canadian Councif on Smoldng and Health,
and Physicians for 28 Smoke-Frec

Canada Inferveners on the application for
imeriocuiory refief

and between
Imperial Tobacco Ltd.  Applicant
v

The Attorney General of
Capada Respondenr

and

The Attorney General of Quebec

Mis-en-cause

and

The Ifeart and Siroke Foundation of
Canada, the Canadian Cancer Society, the
Canadian Council on Smoking and Health,
and Physicians for a Smoke-Free

Capada Iniervenses on the application far
interlocuiory relief

RJE — MacDonald Inc,  Regufrante
o

Le procurenr général du Canada 7Insimé

ot

Le procureur général du Québec

Mis =n cause
et

La Fondation des maladies du ¢&or du
Canada, 1a Société canadienne du cancer, le
Conseil canadien sur k¢ fabagisme et In
santé, et Médecins pour un Canada sans
Tumée [Intervencris dans la demande de
redressement inferiooutoiry

et entr=

Imperial Tobacca Lid.  Requérunie

C.

Le procureur général du Canada  Jraims

et

Le procureur pénéral du Québec
Mis an cguse

et

La Fondation des maladles du eceur du

Canaduo, la Socdété canadienpe du cancer, le
Conseil canadien sur Je tabagisme et la

. santf, ¢t Médecins pour un Canads sans

fumée Intervenants dons la demande de
redresserment interlaculoire
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INDEXED A5 TR — MACHDONAED INC, v. CANADA
[ATTORNEY (GENERAL)

File Nog.: 23460, 23490,
1993 Octobwer 4: 1994: March 3,

Present: Lamer C.J1. and La Forest, L'Heureux-Dubé,
Sopinka, Gonthier, Cory, McLachiin, [zvebucel and
Major 11,

APFLICATIONS FOR IWTERLOCUTORY RELIER

FPractice — Irterlocutary motions to stay implementa-
tion of regrlations peading finad decision on appecis
and 2 defoy implementation if appeals dismissed —
Legve to appeal granied shortly afier opplicotions fo
stay heard — Whether the applications for relief from
cemplionee with regulationy should be granted —
Tobecce Produces Conirol Act, 5.C. J988, ¢ 20, 55. 3, £
08 % i is 17 18 — Tobacce Produces Control
Regulations, amendment, SOR/3-38% — Cenedian
Charter of Rights and Freedoms, rs f, 2(B), 2471} —-
Rufes of the Supreme Court of Canada, SOREI74, 5
27 — Supreme Court Act, R.5.C., 1985 ¢ 8-28 s 65.1.

The Tobaccr Froducts Control Acr repulates the
advenisement of ivhacco producis and the health warn-
ings which must be placed upon those products. BKoth
applicants successfully challenged the Act's constita-
tional validity in the Quebee Superior Count on the
grounds that it was witra vires Parliament and that it vic-
lates Whe right te freedom of expression in 5. 2(6) of Lhe
Conadian Charter of Rights and Freedoms, The Caunt
of Appeai ordered the suspension of enforcement umil
judgment was rendered on the Act's wvalidity but
declined o otder a stay of the coming into effect of the
Act wntl] ¢ days Following 2 judgment validaling the
Act The majonity ultimately found the tegislabon con-
slituional

The Tobacco Producis Control Regulations, amend-
meni, would cause the applicants {o incur maejor expense
in altering their packaging and thesc cxpenses wounld be
imecaverable should the legislation be found unconstitu-
tiomal, Before a decision on applicants”™ keave applica.
tions to this Courl in the main actions had besn made,
the applicants brooght these motions for stay purseant to
5. 85,1 of the Supreme Court Act, or, in the avent 1bal
leave was granted, pursuant to r. 27 of the Rujes of the
Suprems Court of Corgda. In effect, the applicanis
sought to be redeased from any obligution o comply
with the new packaging reguitements unbil the disposi-

REFERTORTE: RIR — WMACTHONALD INC. ¢, CANADA
(PHOCUREUR GENERAL}

WNos dy preffe 23460, 23490,

1993: 4 octobre; 1994: 3 mars,

Frésents: Le juge en chef Lamer et les juges La Fores!,
L Heuvreux-Dubé, Sopinka, Gunthier, Cory, ¥McLachlin,
Jacobucei ef Major.

DEMAKNDES DE REDRESSEMENT INTERLOCUTOIRE

SCC)

Pratique — Dewmandes interlocitoires visant & sur-
seoir @ Mopplicaton d'un réglement en aftenduni lo =
décision finale sur des appels et & en rewrder ia mise en —
wivre 5i les appels sont refelfs — Autorisations d'appel £
gsccordées peu aprés Vaudition des demandes de sursic ‘_‘3
— Ler demandes de dispense de Vapplicarion du régle-
ment devroiens-elles dtve gccordées? - Lot réglemen-
tant les prodains du tabae, L€ 1088, k. 20, w1, 3, 428
& % Flalte [7) I8 — Réglemenr sur les produits du
fabac— Maodification, DORSSI3E? — Chuarle conda-
dignne dex draivr et libertds, are £, 2b), 24(1) -—= Rigles
de fa Cour suprEme du Canade, DORSE3-74, an. 27 —
Lot sur fa Cour supréme, LRC, (1985), ch 5-28 g
65.1.

La Lol réglementant les produits du fabde vise 4
réplementer Iz publicité des produits du tabac & les
mizcs ot garde qui doivent &re apposées sur ces pro-
duits. Las deux requérantes ont cu gain de causc devant
la Conr supériesre du Québe lorsquielles ont comests
la conshitutionnalilé de la Lol au motf yu’ells £tail ulira
vires du Parlement et eontrevenait 3 L'al, 20 de 12
Uharte conadienne dec droits et libertds. La Cour 4 ap-
pel & ordpuné la suspepsion de contrble d application
Jusqu’d ce gue jugement soit rendd sur lg validigg de la
Loi, mais elle a refosé de suspendre "application de fa
Loi pendant une pénode de 60 jours suivant un juge-
ment déclarant 1a Lod valide. La Cour d'appel & Ta majo-
rité a ullérievrement déclacé la 10i constitntionnelle.

Le Raglement sur les produits du tabae — Modifica-
tsion obligerail les cequérantes i engager des dépenses
considérebles pour mexdifier leurs cmiballages, et ces
dépenses no seraient pas recouveables $i la lgislalion
dtait déclarée inconstitutionnelle. Avant la décision rela.
tive aux autonsations de pourvoi dans les actions pringi-
pales, fes requérantes ont demandé un sursis d'exéculion
en vents de Uart, 65.1 de Ta Loj sur fo Cowr supréme on,
dans ]"&venlualité o8 les autonsations d'appel serawent
avcordésy, en vertu de P'art. 27 des Reégles de 2 Cour
supréme du Canada. En réalité, les requérantes deman-
dent d'Etre libérées de touie obligadon de se conformer
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tion of the main acdons. They dlso requested that the
Slays be gramed for  period of 12 months from the dis-
missal of the leave applications or from a decision of

thiz Court confirming the validity of Tobacer Products

Cantrol Act.

This Court heerd applicants” motions an Octoher 4
and granted leave to appeal the main aclion on Octaber
b4 Atvissug here was whether the gpplications for relief
from compliance with the Tobucco Products Control
Regularions, amendment should be granied. A prelimi-
pary question was raised as to this Counl's jonisdiction
to grant the relief requested by the applicanis.

Held: The applications should be dismissed.

The powers of the Supreme Connt of Canada to grant
relief in this kind of proceeding are contajned in 5. 65.]
of the Supreme Cowrr of Canada Act and r. 27 of the
Rules of the Supreme Cour! of Canada,

The words “other relief” in r. 27 of the Supreme
Court Rufes are broad cnoegh to permit the Court to
defer enforcemant of wgulations that were not in exis-
tence when the appeal judpment was rendered. it can
apply even though leave lo appeal may nol yet be
granicd. [n imerpredng the fanguaye of the rule, regard
should be had to it purpose: to Facilitate the “bringing
of cases™ before the Court “for the effectual execwtion
and working of this Act™ To achieve its purpose the mile
¢ oejther be fimited o cases in which leave to appeal
lus already been granted por be inkerpreted narrowly Lo
apply only to an onder stopping or arresting execotion of
the Conrt’s process by 2 third party or freezing the judi-
cial proceeding which is the subject matter of the judg-
iceut in appeal.

Section 651 of the Supreme Court Act was adopted
not to Limut Lthe Coud™s powers under 1. 27 bul io enable
a single judge 10 exercise e jurisdiction ko grant slays
in circumstances in which, before the amendment, a stay
could be graoted by the Courl Tt should be interpreted
25 conferming the same broad powers as are included in
r. 27, The Count, pursuant to both 5. 65,1 and r. 27, can
not poly grant & slay of execution and of procesdings in
the iraditignal sense but also make any order that pre-
serves maters betwsen the parties in 2 state that will, a8
far as possible, provent prgjudice pending resalution by
the Court of the controvarsy, 50 a8 1o ensble the Comrt to

aux nouvelles exipences en matére d*emballage jus-
quiaux déeisions sur les actions principales Elles ont
aussi demandé que le $ursis soil accordé pour mne
périnde de 12 mois 3 compler d'un refus des aulurisa-
tions d'appe] co d'un amtt de notre Cour confirmant la
validit€ de 1a Lot réglemeniant fes produiis du wbac.

Naotre Conr a eptendu les demandes des requéranies Je
4 oetobre et a accordé, le 14 oclobre, bes aulunisations
d'appel relativement aus actions principales. La ques-
ton est de savorr @1 les demandes visant 3 obtenir une
dispensc de Napplication du Réglemenr sur les praduits
du fabac — Modification devralent &re accordées. Une
suestion prélimioaire a &é soulevée relatvement A la
compétence de notre Cour d’accorder le redressement
demendé par les mguérantes.

Arrér Les demandes sont rejetées,

Les pouvairs de ka Cour suprime du Canacda d"accor-
der un redressement dans des procedures de ce genre
sont prévus A L'art. 65.1 de la Lof sur lo Cour supréme
du Canada &t 3 'art. 27 des Répler de i Cour supréme
du Canada,

L'expression «aotre redressement» & Fart, 27 des
Régles de la Cour supréme du Canada est sofhsanunznt
pénérale pour permettre 3 notre Cour de retarder |'appli-
cation d'un réglement qui o'existail pas au moment ob
la cour d'appel a rendu son jugement. La régle peut
5 appliquer méme si l"aotorisation d'appel n'a pas
encore &8 accordée. Dany 'islerprétation du libelld de
la rtgle, il Iour en examiner I"ohjer: faciliter les
arecourss devant [a Cour et «prendre les mesurcs néces-
saires 4 'application de la présznte lois. Pour réaliser
sl abjet, la réple ne peut &ere limitée aux cas ob Fauto-
risation d'appe]l a déja &t accordfe ni recevoir une
interprétation restrictive de fagon A s appliquer seule-
ment 3 une ordonnance qui suspend oo arréte 1'extcu-
tipn des procédures de [a Cour par une terce partie ou
encote qui bloque U'exdcution du jugement objet de 1'ap-

pel.

L adophion de Vart. 650 e la Lof sur {z Cour
supréme 06 Visait pas 3 restreindre les pouvoirs de nowe
Cour en vertu de 1'art. 27, mais & permettre 3 un seul
juge d'exarcer la compélence d'accorder un sorsis dans
les cas ol, avant o modification, ¢'élait 1a Cour goi pou-
yait socondér un sursis. I1 faur Finterpréler comme con.
férant les mémes pouvoirs péndravx que cenx de ['an.
27. La Cour est hahilitée, 1ant en vertu de [Cart. 651 que
de Vart. 27, nan sculement A accorder un surss d'exéeu-

. tion et une =uspension d'instance dans le sens tragition-

nel, mais anssi i fandre toute ordonhancs visant 3 main-
tenfr les parties dans wne situation qui, dans la mesure

544
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render a meaningful and effective judgment. The Coust
must be able to inlervene not ondy against the direct diz-
ates of the judgment bol also zpaing its effects. The
Courr therefure must have jurisdiction 10 enjoin conduct
on the part of 2 party acong in reliance on the Judgment
which, if carricd out, would tend to aepale or diminish
the effect of the judgment of this Court.

Jurisdiclion to grant the refigl requesicd by (he sppli-
canis catsts even if the applicanls’ requesls for relief are
for “suspension’” of the regulation rather than “exemp-
tion™ from it. To hold otberwise woold be inconsistem
with Manftaba fAnemey General) v. Memropelitan
Stores (MTS) Led. which esteblished thae the distinction
between “'suspension’’ and “exempton” cases is made
only after jurisdiction kas heen otherwise establizhed. If
jurisdiction under 5. 651 of the Act and r. 27 wene want-
ing, jurisdiction would be found in 5. 24(1) of the Cana-
diarn Charrer of Rights ard Freedoms. A Charter rem-
edy should nol be defealed bacause of a deficiency in
the ancillary procedural powers of The Court Lo preserve
the rights of the parties pending a final resoletion of
constitutional rights.

The three-part American Cyenomid test (adopted in
Cunuda in Manitoba fAnaraey Generait v, Mergpofitan
Stores (MTF) Ltd 1 should be applicd 10 applications for
interlocutary injuncivny and as well for stays in both
peivate law and Charfer cases.

At the st stage, an apphicanl for interlocutory relief
in & Charier case must demonstrate a serious guestion o
be tricd. Whether the test has been satisfied should be
determined by a2 motions judpe on the basis of consmon
senee and an extremely limited review of the case on the
merits. The fact thar an appellate conrt has granied leave
in the main action is, of coursc, a relevant and weighty
consideration, as is any judpment on the merits which
has been rendered, although neither is necessarily con-
clusive of the matier. A motions ¢ourt should only go
heyond a preliminary investigation into the mests witen
the: resull of the incrloculery motion will in effect
amoutit 10 & fnal determination wb the aclion, of when
the constitutionality of a challenged statole can be deter-
mined as a pure guestion of law. Instances of Lhis sort
will be exceedingly rars. Unless the case on Lhe merits is
mvolous or vexatious, or the constitationzlity of the

du possible, ne 4¢ra pas cause de préjudice en attendant
le replement du dillérend par la Cour, de fagon que celle
dernitre poisse rendre une décision gui ne sera pas
dénuée de sens of defficacité. Notre Cour doit &tre en
mesure dtntervenir aon sewlerment & 1'&gard des termoes
mémes du jugement, mais aussi i 1'égard de ses effets.
Nowre Cour deit donc posséder la compélence d'inter-
dire & unc partic o accamplir tout acee fondé sur 8 juge-
ment, qui, 8'il &ait aceompli, tendrait & annuler ou &
dimifwer I'effet de 1a deciziom de notre Cor.

Notre Cour posséde la compétence d’accorder le
medressement demandé par les requérantes, méme & lés
requéranies demandent une «suspensions du réglement
plutlt qu’ une sexemption de sen application, Une cop-
elusion différente sur ce point wail 3 I'encontre de 1"armét
Manftoba (Procureur généraf] c. Metropalitan Stores
{MTS) Lid, selon Jeguel la distinction entre les cas de
wsuspension» ¢f d'«exemptions ne se foit qu'aprés que
la compélence a £1€ par ailleurs éwablic. 51 la compé-
tenee de notre Cour ne pouvait Teposer sur am. 65.1 de
Ia Lai et I"an. 27 des Regles, le fondement de cette com-
pétence pourtatt étre le par. 24(1) de la Charle cana-
dignne des draiin t des Wbertds. Une lacone dans les
PoUvoIrs acesssoines de nolre Cour en matidre de procd-
dure permettant de préserver les drofts des patties en
attendant le rdg iement final d'un diftérend wouchant des
droits constitetionnels ne devrait pas faire obstacle 3 une
réparation (ondés sur la Charte.

Le critdre en lrois €tapes de 1'amdt Amerfcan Cpano-
mid {adoplé au Canada dans Maniteha { Frocurenr géné-
rafd o Merropolitun Sioves (MTS) Lid.) deveail s'appli-
quer aux demandes d'injonction inlerdocutuire o de
suspension d'instance, tanl en dreit privé que dans des
cax relevant de la Chorte,

Ala premidre étape, l= requérant d'un redressement
imerlocutgite dany un cus relevant de e Charee doit £la-
blir I'existerce d’une question sérieuse i juger. Le juge
de 1a requéte doit déterminer 51 ext ratisfait ao critére,
en se fondant sur le bon sens ot un examen extodmement
restrenn du fond de 'affatre. Le fait qu’uke couc ' appel
a accondd pne amtorisation d'appel reladvement & ) oe-
tion principale conzlitue une considérstivn pertinenle et
impartante, de méme que tout jupement rendu sur le
fand, meis ni I'un nd ['aumre n'est cencluant sur ce point.
Le tribunal saisi de la requéte ne devrait aller au-deld
d’un examen prfliminaire du fond de "affaire que Jors-
que le résuitat de |a negquéts interiocutoire équivandra en
fait & vR tglement Amal de 'action, ot que |z queshion

. de constistionnalité d'une Jol s¢ priéseote comme und

pure gqueshon de droet. Les cas de ce genre sonl exird-
memenl rares. Sauf Jomsgue la demande est fuiide ou
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statute iy a pure question of law, 2 judge on & motion for
refief must, a5 a general e, consider the second and
thind steges of the Merropolitan Stores lest,

Al the second stage the applicant is required to
demonstrate that irreparable harm will resubt if the rolief
is not granted. ‘Treparuble’ refers o the natwre of the
harm tather than itz magnitode. In Charter cases, sven
quantifiable financial loss relied vpon by an applicam
may be considered irreparablz harm so long s i s
unclear that such loss could be recovered at the time of a
decision on the merits.

The third branch of the lest, requiring an essessment
of the balance of inconvenience to the parties, will nor-
mally determine the result in applications invalving
Chorier rights, A consideration of the public interest
must be laken inlg account in assessing the inconve-
nicnce which it is alleped will be suffered by both par-

tiea. These public inkerest considerations will carry less

weight in exemption cases (han in suspension cases.
When the nature and declared piipose of legislation is
to premote the public interest, 8 motions eourt sheald
nek be concedied whether the legislation has in (ut this
sffect. It must be assumed to do so. In order to over-
come Lhe assumed benefit to the public interest arising
feom the continued application of the legislation, the
applicant who relies on (he public inerest must dermon-
stral¢ that the suspension of the legislagion would itself
provide a public benefit.

As 2 perwera]l rule, e same principles woulk? apply
when a povernment authodty is the applicant in a
metion for interiocutory relief. However, the issuc of
public interest, as an aspect of irreparable harm o the
inlerests of the government, will be consideced in the
second stage. It will again be considercd m the third
stage when harm 1o the applicant is balanced with harin
to the respondent including any harm to the pablic inrer-
es1 established by the latter.

Here, the apphicalion of these principles to the Fack
tequired that the applications for stay be dismissed.

The observalion of the Quebec Courl of Appea) that
the cage raised sefious conslitutional issues and this
Cowrt’s decision 0 grant leave m appeal clearly indi-
cated that these cases raise serious questions of law,

vexaloire ou que |z Question de la constilutionnalicd
d une loi se présente comme une pure question de droit,
le juge de la reqults doit en général procfder A 'examen
des dewigme £ toussigme Sapes du cridre do amét

i Metropelitan Stores,

& Ja deuxime élape, le reqoérant doit tablir gu'il
subira un préjedice irréparable en cas de refus du redres-
sement Le lerme sitréparablen & trait & la mature dv pré-
judice et pon 3 son dtendue, Dans Jes cas relevant de la
Charte, méme une perte financitre guantifiable, invo-
quée & |'appul d'une demande, pewt e considérse
comune un prifodice inéparable ='ii n'est pas évident
qu’il poumait y avair recouvrement au momenl dc s
décision sur ke fond,

La woisieme étape du cntire, Tappréciation de la pré-
pondérance des inconvénients, poometira habine!lcment
de trancher lex demandes concemant des droits garantis
par ia Chgrie. U Tzut tenit compte de Pintérdt public
dans I"appréciation des inconvénients susceptibles d étre
subiz par les deux parties. Les considéraions d'intérst
public autent meins de potds dans les cas dexemption
que dans les cas de suspension. Si la nature er I'ohjet
affirme de la Joi sont de promouveir 1intérée public, te
iribunal des requéies ne devrair pas se demander si la log
a réellement cel effet. It faot supposer que el cst ko cas.
Pour artiver i contrer le supposé avaniage de Iapplica-
tion continue de 1a lof que commande 'intéré! public, i
requérant qui invoque | intérét public doit fablic que la
suspension de |"applicadon de Ia loi serait elle-mEme 3
"avantape du public,

[n rigle génZrale, les mémes principes 3 appliquent
lorsquun organisme gouvernemenial présemle une
demande de redressement imezlocatoire. Cependant,
c'est A Ia denxidom étape que sern examinge la question
de Iintérér public, en tant gu’aspect du préjudice irmdpa-
rable cuusé aux intéréts du gouvemement. Celle ques-
Uon sera de nauveayu examinge A la (roisidbme &ape lon-
que le préjudice du requérant est examing par rapport &
celui de I'intimé, ¥ compris le prfjudice que ce dermier
awra éiabli de point de vue de "intéréc public,

En 'espice. 1'application de ces principes aex fails
aboutit au rejet des demandes de sursis.

L'obscrvation de 12 Conr d'appel du Québec que 1al-
faire souléve des questions constilutionnelles sénicuses,
gingi que les sumrisstions dappel accordées par netm
Cour, thdiquent ¢lairement gue I"affzire souléve des
questions de. droit sEricuscs,
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Although compiiance with the regulations would
require a significant cxpendimre and, in the evenl of
Lheir being found uneonshitutional, reversion o Lhe onig-
inal packaging wonld require anpther signi ficant cutlzy,
monetary loss of this nulure will not usually 2mount 10
irteparable harm ih privale law cases. However, where
Lhe government is the unsuecersful parly in a consting-
vonal cleim, a plainifl will face 2 much more difficult
task in esteblishing constitutional liability and obtaining
monetary radress. The expenditures which the new regn-
lations require will therefore imposc ireparable harm on
the applicants if these motions are denjed but the main
achions are successful oa appesl.

Amuong the Tactors which must be considered in onder
to determine whether Lthe pranding or withholding of
interlecutory relicl would oceasion greater inconve-
nience are the nature of the relief sought and of the harm
which the parties contend they will sufler, the nature of
the legislation which is ander attack, and where the pub.
lic Interesl lies. Although he required expenditure
wonlld impose sconomic hardship on the companies, the
CoOnDDUC Joss Or incorvenience can be avouded by paw-
g it on o purchasers of tobacco preducty. Further, the
applications, since they were brough! by two of the three
companies conlrolling the Capadian tobacco industry,
were in aciuat fact for a suspension of U legislation,
rather than for an exemption from jts operadon. The
public intersst normally carrica greater weight in faveur
of compliance with existing legislation. The weight
given is in part a funciion of the newre of the iexislation
and in pant a fonction of the porposes of Llhe [egislatiom
under atiack. The govemment passed these regulations
with the intention of protecting public health and fur-
thering the public good. When the government declares
that it ix passing legislation in order to pmisct and pro-
mole public health and it 5 shown that the restraints
which it zesks 1o place upon an industry are of the same
nature a3 those which in the past have had positive pub.
lic benefits, it 35 nol for a court on an Inlerlocutory
motion o assess the zciual benefits which will resull
fromn the specific lerms of the legislation. The appli-
canls, rather, must oftsel these public inten:st considers-
tiong by demonstraling 8 more compelling public inter-
est i suspending the applicalion of the fegistation. The
only possible public inlerest in the continued application
of the current packaging requiremsents, however, was
that she price of ciparettes for smokers would not
increase. Any such increase would not be excessive and
cannel camy much weight when balanced apainst the
undemable importance of the public inlerest tn health

Bien que lapplication do glemenm obligerait leg
requérantcs 4 fare des dépenscs inportantes el si ce
réplement &t déclaré invonsliluliponel, 3 engager
d'autres dépenses considérables pour revenir & leurs

“méthodes achuelles d'emballage. une perie monttaie de

cetle nakare n'éguivaudra habituellement pas & un préju-
dice imgpareble dzns des affuires de droit prive. Toute-
fois, lorsque le gouvemement est |o padic qui échoue
dans une affaire de nature constitutionnells, un deman-
denr aora beaucoup plus de difficeltE 3 étantir 13 respon-
sabilité constimtionnelle 1 & abtenic une réparaiion
monéiaire. Les dépenses nécessilfes par le nooveay
réglement causeront donc un préjudice imfparable aux
tequérantes si les demandes sont rejerfes, maziz les
aclions principales accueillies en appel.

Pour déreceniner lequel de octroi ou du refus do
teidressement interlocutoire occasionnerail e plus d%in-
convénients, Il Baut notamment proeéder 3 Nexamen de
la nature du redregserment demapdé et du préjudice
invaqué par les parties, de la nature de 1a loi conlestée ot
de Tintérdl public, Les dépenses nécessaires impose-
raieat un fardean économague aux socidlés, mais la perle
ou les inconvénienls économiques peuvent éire reportés
sof les scheleurs des produiis du rabac, Par ailleurs,
puisqu’elice sout précentées par denx des trois secidids
gui conedlent 'industrie canadicnme du tzbac, les
demandes constiluend en réaliif un cas de suspension
pluidt quon cas d'excmplion de Papplication de fa
l&pislation, L'inléd public pkse hahitucHement plas en
favenr du respect de la législation existante. e poids
accordé aux préoccupations diintérft public dépend en
pattie de la natore de la loj et en pantie de I"objet de la
lon comlestde. Le gouvernement a adapté le rdplement
dans 'intention de protéger la sanié publique el donc Je
promeovair Je bien public. Si ke gouvernement déclare
qu”il adopte une low pour proléyer ot Favorser |a sanié
publique et 5'i] st £tabli que les limies quil vewl impe-
ser & U'indusie sont de méme nature que celles qui,
dams le passé, onl ou des avaniages concrets pour le
public, i} n"appartient pas & un wibunal saisi d'une
requéte ioletlocutoing d'&valuer Tes vérirables avaniages
qui découleront des exigences pardculigres de 13 Joi. Les
requerapies doivent plukdt falre contrepoids A cos consi-
dérations d'intérEl public en établissant que la suspen.
sion de I'application de la lod serail davantage dans |'in-
wrét public. Pour ce qui st du maintien de i"application
des exigences acluelles en maridre d’emballage, seule la
non-majoration du prix des cigareltes pour les fumeurs
pourtail dure dans I"iérd du public. Une 1elte majora-
lion pe serail vrajsemblabloment pas exccasive et pe
peut avoir beapecup de poids face 2 |'imporiance incon-
tesizble de I'intfedt public dany la protection de la santé
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and in the prevention of the widespread and serious
medical problems directly atiributable to smoking.
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I. Facmal Background

These applications for telie! from compliance

with certain Tobacco Products Conrrol Regula-
tions, amendment, SOR/S3-389 as interloculory
relief are ancillary to a larger challenge to regula-
tory legislation which will soon be heard by this
Court,

The Teobacce Products Contral Act, R5.C,,
1985, c. 14 (4th Supp.), 5.C. 1985, <. 20, came into
force on January 1, 1989. The purpnse of the Act [s
to regulate the advertisgment of tobacco products
und the health wamings which must be placed
upon tobaceo products.

The First part of the Tobacco Pradicts Control
Aci, particulatly ss. 4 to B, prohibits the advertise-
ment of wbacco products and any other form of
activity designed 1o encourage their sale. Section 9
regulates the labelling of tobecen products, and
provides that health mossages must be canied on
all whkacee packages in accordance with 1he regu-
lations passed pursuant to the Acc

Sections 17 to L6 of the Act deal with enforce-
ment and provide for the desipnarion of tobacco
product inspectors who are granted search and
seizure powers. Section 17 authonizes the Gover-
snor in Council to make regulations under the Act,
Section 17} authonzes the CGovernor in Council
> adopl regulations prescribing “the content, posi-
tion, configuration, size and prominence™ of the
mandatory health messapes. Section 18(1)d) of

the Act indicares that infringements may be prose-

cuted by indictment, and upon conviction provides
for a pepaliy by way of a fine not 10 exceed
$100,00¢, imprisonment For up to one year, or
Bath.

Each of the applicants challenged the constitu-
Uonal validity of the Tobaceo Products Contral Acr
on the grounds that it is uftra vires the Parliament
of Canada and invalid as it violaes s. 2{%) of the

T.E3 JUGES SOPINKA ET CORY —
I. Le contexte factuel

Les présentes demandes interlocmoires visant 2
obtenir une dispense de Fapplication de certaines
dispositions du Réglemenr sur les produits du
tabac — Modification, DORS/3-389 font partie
d'une cealesiation plus large de la loi réglemen-
fantc qie hotre Cowr entendra sous pen.

La Lai réglementant les produits du tabac,
LR.C. {1985), ch. 14 {d° suppl.). L.C. 1988, ch.
2, eslentrée ep vigueor le 1 janvier 1989, Cette
loi vise & réplementer la publigité des produils Jdu
tabac et les mises en parde qui doivent due appo-
sées sur les produits de tabac,

Ia premitre partie de e Foi rdglementant ler
produits du faboc, plus particulidrerment ses art. 4 3
8, interdisent la publicité en favenr des produits du
tabac ¢! loute autre activité destinée i en encoura-
ger la vente. L'article 9 réglemente 1'Etiquetaps
des produits du abac el prévoit que tout embatluge
d"un produit du tabac doit comporter des messages
relatifs 2 la samté, conformément au reglement
d'appiication de la Loi.

Les articles 11 3 146 de la Loi portent sur le con-
trole d’application et prévoient la désighalion
d’inspecteurs des produits du tabac avxquels sont
conférés des pouvoirs de perquisition et de saisie.
L'aricle 17 autorise le gouverneur en conseil &
prendre des glemenls en vertu de fa Loi. L'alinéz
17f) autorise le gouvernewr en conseil & adopler
des réglements fixant «la teneor, lz présentation,
'emplacement, les dimensfons et la tise en évi-
dence» des messapes obligatoirss relatifs 3 la
santé, L'alinéa 18(13¥) de la Loi indique que des
contraventions peuvent donner liew & des pour-
sltes pour acte criminel, et que lewr anteur encourt
sur déelaratinn de culpabilité une amende maxi-
male de 100 000 % et un emprisonnement maxinal
d'un an, ou 'une de ces peines.

Chacone des requérantes a contesté la consiilu-
tonnalité de la Lof réglementant fes produits du
tabac wo molif quelle est alira vires du Parlement
du Canada et non valide en ce qu'elle contrevient
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Canadian Charter of Righty end Freedoms. The
two cases wete heard together and decided oo
convnon evidence.

On Tuly 26, 1991, Chabat F. af the Quebee
Superior Court granled the applicanis’ motions,
(1991] R1.Q. 2260, 82 D.LR. (dth) 449, finding
that the Act was witrg wires the Parliament of
Canada and that it contravened the Charter. The
responndent appealed e the Quebec Count of
Appeal. Before the Court of Appeal rendered judg-
menl, the apphoants applied to this coust for mte-
locutory relief in the form of an order that they
would not have (o cgmply wilth certam provisions
al the Act for a pertad of & days following judg-
tnent in the Court of Appeal.

Up to that point, e applicants had eomplied
wilh all provisions in the Tebacca Products Con-
irel Aet. However, under the Act, the complew
prohibition on all point of sale advertising was ool
due to come inte force until December 31, 1952,
The applicants estimated that 1t would take them
approximately 60 days o dismantle all of their
advertising displays i stores. They argued that,
with the benefit of a Superior Court judgment
declaring the Act unconstitutional, they should not
be required to take any steps to dismantle their dis-
plays uniil such iime as the Count of Appeal might
eventnally hold the legislation to be valid. On the
metion the Court of Appeal held that the penalties
for non-compliance with the bao on point of sale
advertising could ngt be enforced against the
applicants mntil such time as the Count of Appeal
had released its decision on the merits. The court
refused, however, to stay the enforcemcnt of the
provisions for a peniod of 6] davs following a
Judgment validating the Act.

On January 15, 1993, the Court of Appeal for
Oniebec, [1993) RJ.Q. 375, 102 DL.R. (4thy 289,
allowed Lhe respondent’s appeal, Brossard LA, dis-
senung in part. The Court unanimously held that
the Act was not wiire vires the govemment of
Canada, The Court of Appeal accepied thar the Act
infanged 5. 2(5) of the Charter but found, Bros-
sard L A. dissenting on this aspect, that it was just-
ficd under s. 1 of the Charter. Brossapd J A, agreed

I’ef. 2B} de la Lharte canadienne des droits et
libertés. Les deux affaives ont &té entendues
ensemhle et iranchées sur preuve commune.

Te 26 juiller 1921, le juge Chabot de la Cour
supéneure du Québer 2 fail droit aux requétes des
requérantes, |199E] R.1.Q. 2260, 82 DL R. {4th)
449 et conclu que la Lol était witra vires du Parle-
ment du Canada el gu'elle conrevenait i 1la
Charte. L'inlimé a mierjelé appel devant la Cour
d’appel du Québec. Avant que la Cour d'appel ne
rende son jugenenl, les requéranies ot demandé A
cette cour un redressement interlocuioire de la
natare d'une grdonnance déclarant yu'elles n'au-
raient pas & s& confotmer 4 certaines dispositions
de {a Lol pendant une période de &0 jours suivant
le jugement de la Cour d’appel.

Jusqu'd ¢e wmoment, les requérantes avalent res-
pecié toutes les dispositions de la Lof réglementant
les produity du tabac. Cependant, en vertu de la
Loi, Minterdiction absolue de pubhcité i tous les
paints de vente me devait entrer en vigneur que le
31 décembre 1992, Les requérantes estimaient
qu'elles auraient hesoin de G0 jours environ pour
démonter tous les supports publicitaives dans les
magasins, Fortes du jugememt de lz Cour supé-
rieure qui avait déclaré la Loi inconstitutionnelle,
les requérantes zoutenaient gqu'elles ne devraient
[pras &mre tenues de démonter leurs £lalages tang gque
la Cour d’zppel n’aurait pas déclaré la loi valide.
Fn réponse 3 la requéte, la Cour d'appel a slatué
que les peines pour contravention 4 Pinerdiction
de publiilé aux puints de venie ne pouvaient &tre
appliguées conlre les requérantes avant qu'elle e
soit prononcée sur le tond. Tootefois, la cour a
refusé de suspendre I'applicotion des dispositions
pendant une période de 60 jours suivant un juge-
ment déclarant la Loi valide.

Le 15 Janvier 1993, la Cowr dappel du Québec,
(1993] RI.Q. 375, 102 D.LX. (4th) 289, a

' accueilli "appel de Vintimd; le juge Brossard &tai

dissident en partie. La cour a statug, a I'unanimité,
gue la Loi n'&ait pas uitra vires du pouvemnement
du Canada La Cour d*appel a recontm que 1a Loi
contrevenail A 1'al. 28) de la Charte, maus a stafug
que cette contravention se justfiait en vertu de
Particle premier de la Charte, le juge Brossard
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wilh the majority with nespect to the requirement
of unattnbated package warnings (that i3 to szy the
waming was nel o be attributed o the Federal
Government}t but found thar the ban on advertising
was not justified under 5. 1 of the Charter. The
applicanis filed an application for leave to appeal
the judgment of the Queber Court of Appeal to
this Court.

On August 11, 1993, the Governor in Council
. published amendments to the regulations dated
July 21, 1993, under the Act. Tobacco Products
Contral Repulations, amendmenr, SOR/D3.ARO.
The amendments stipulate that large:, more proio-
nent health wamings must be placed on atl tohacco
products packets, and that these wamings can ho
longer be atinibuted to Health and ‘Welfare Canada.
The packaping changes must be io effect within
ohe year,

According to affidavits filed in support of the
applicant’s motion, compliance with the new regu-
lations would require the tobaceo industry to rede-
sign all of its packaging and to purchase thousands
of rotograve cylinders and embossing dics. These
¢chanpes would take close to a year to eifect, &t a
cost to the industry of about $30,000,000.

Before a decision on their leave applications in
the main actions had been made, the applicants
brought Lhese motions for a stay pursuant to 5. 65.1
of the Supreme Court Act, R.5.C., 1985, c. 5-26
fad. by 5.C. 1990, c. 8, 5. 40) or, in the event that
leave was granted, pursuant 1o r. 27 of the Rules of
the Supreme Court of Canada, SOR/31-74. The
applicanis seek to stay “the judgment of the Que-
bec Court of Appeal delivered on January 13,
1993", but “only insofar as that judgment validaces
sections 3, 4, 5, 6. 7 and 10 of [the new megula-
tions]”. In effect, the applicants ask to be released
ftom any obligation to camply with the new pack-
aging regquirements until the disposition of the
main actons, The applicants further request that
the stays be granted for @ period of 12 months from
the dismissal of the leave applications or from a

A

Etani dissident sur ce derhier point. Le fuge Bros-
sard a souscrdt & Popinion de la majordé relative-
ment & la néecessilé de mises en garde oon atto-
buges sur les emballages (c’est-d-dire que les
mises en garde ne devaient pas £tre attribudes an
gouvernement fédéral), mais a conelu que 1inter-
diction de publicité ne pouvait s¢ justifier en vettu
de "article premier de la Charre. 1es requéranies
ont déposé des demandes d'aulonsstion d'appel
relativement & la décision de a2 Coor d'appel du
Québec.

Le 11 auit 1993, le gooverneur en conseil a
publi¢ des modificaions du reglement datées du
21 jullet 1993 ¢t poses en applivation de la Lo
Réglement sur les produits du tabac—Modifica-

tipn, DORSM3-389, Ces modifications imposent 3
I'ohligarion d’apposer des mises en garde plus &

visibles et plus grandes sur tous les emballages des
produits dhe tabac ot de ne plus les attriboer 3 Sapié
el Bien-8tre Cavada. Une période d'un an est
allonée pour modifier jes embaliages.

Selon les affidavits déposds & 'appoi de 1a
requéle, le respect du nouvean réglement exigerail
de T'industric du tabac de reconcevoir totalement
les embailages ¢t d'acheter des milliers de cylin-
dres de rotogravure 1 de matrices de paufrage.
L'industric aucait besoin de prés d'an an pour pro-
céder 2 ces changemenis. moyennanL un coit d'en-
vicon 30 000 000 &,

Avant la décision relalive aux autorisations de
poutvei dans les actions principales, les requé-
rantes ont demandé un sursis d’exéeulion en verto
de I'ast, 63.1 de la Lol sur lu Cour supréme, L.R.C.
{1985, ch. $-26 (aj. L.C. 1990, ch. 8, an_ 40) ou,
dans U'évenlualitéd oit les autorisations d'appel
seraient accordées, &n verlo de 'ant. 27 des Reégles
de la Cour supréme du Conada, DORS/AEL-TA. Tes
requérantes demandenl un sursis 3 'exécution du
ITRADUCNON] wjugement de la Cour d'appel du
Québec rendo le 15 janvier 1991», mais «seulg-
ment dans la mesure ob ce jugement valide les art.
3. 4,5, 8, 7et 10 du |nouveau réglement[». Ep réa-
lité, les requérantes demandent d'ére libérdes de
toute cbligation de se conformer aux mouvelles
exigences en matiére d'embaliage jusquaex déci-
sions sur Jes actions principales. Elles demandent
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decision of this Count confirming the validity of
Tobacco Products Controf Act.

The applicants contend that the stays regquested
are necessary t@ prevent their being reguired w
incur considerable irrecoverable expenses as a
resalt of the new regulations even though this
Coun may eventuatly find the enabling legislation
to be constitutionally invalid.

The applicants™ motions were heard by this
Conit on Ovlober 4. Leave o zppeal the main
actions was granted on October 14,

II. Relevamt Statutery Pruvisions

Tobacco Products Control Act, R.S.C., 1985, c. 14
{dih Sopp.), S.C. 1988, & 20, 5. 3:

3. The purpose of this Acl is 1o provide a legiglalive
Tesponse 10 a nativiial pubkic health problem of substan-
tiul and pressing concem and, in particular,

(a) v protect the heaith of Capadians in the light of
contchisive evidence implicating tobacce vse in the
incidence of numerous debilitating and Fata] diseases,

(&) to protect young persons end others, to the extent
thal is reasgnable in 2 fre= and democratic society.
from inducemenis to use lobaceo products ami corge-
guenl dependence on them; and

{r} to embance public awareness of Lhe harawds of
tobacce use by ensuring the ¢ffective communication
of pertinem information to copsemers of tobaceo
products.

Supreme Court Act, E.5.C., 1985, c. 8-26, 5. 65.1
(ad. S.C. 1990, c. 8, =. 40):

6531 The Coun or a Judge may, on the request of a
party wie has fited a nolice of applicalion for leaye 1o
appeal, order thal proceedings be stayed with respect to
the judgment from whiclh leave to appeal is being
sgught, on such termns as 1o the Court or the judpe seem
Jusl

épalement que le sursis soit accordé pour une
période de 12 mois & compier du refos des autor-
sations d'appel o d'um aredt de notre Cour confir-

- mant fa validité de ta Loi réglementant les produiss

du rakac,

Les requérantes soutienpent gu'elles doivent
obtenir le sursis demandé pour ne pas avoir i enga-
ger des dépenses considérables et nen recouvrables .
par sulle de application du nouveau réglement, et [d'
ce, méme si notre Cour pouvait en fin de comple 02
déclarer incunstitutionnelle la loi habilitante.

Notre Cour 8 entendy les detnandes des requé-
rantes le 4 octobre. Le 14 octobre, elle accordait
tes awtorisations d’appel relativement aux actions

principales.
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T. Les textes lépislatifs pertinems

Lot réglementant les produits du tabae, LR.C.
{1985}, ch. 14 (4¢ suppl.), L.C. 1988, ch. 2, art. 3:

A La présante loi 2 pour objet de sattsquer, sur le
plan 1Egixlalif, 3 un probléme qui, dans le domaine de la
wnlé publique, est grave, urgent et dTenvergure nalio-
oale et, plus particeliérement:

a) de protéger la sanlé des Canadiennes ¢l des Cana-
diens compte temi des preuves £tabliszant de fagun
indiscutable un lien cntre Fosage du tabac et de nom-
breuses makadies débilitantes ou montelles;

&) de préserver notamment les jeunes, autant que faire
s¢ peul dans une sociés [ibre et démocratique, des
tncitadons 3 la copsommadon du tabac ez du taba-
gisme gui peut en résulier;

b de mienx sensibiliser les Canadiennes el les Cane-
dicns anx mfkails du tabac par la ditffusion efficace de
Finformation vtile sux consommatenrs de oelui<l,

Lot sur la Cour supréme, LR.C. {1983), ch. 5-256,
an 65.1 (aj. L.C. 1990, ch. 8, act. 40):

65.1 Lz Cobtr yu un juge peut, 3 la dermande &'une
perlie qui 2 déposé "avis de la demande d’aotorisation
d'appel, erdonner, aux conditions que 1'ume ou I'zutre

i estime indiquées, le sursiz d’exécution duv jugemen!

objet de la demande.
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Rudes of the Supreme Conrt of Canade, SOR/B3-
T4, 5. 2T

27. Any parly against whom judgment hax been

given, ot an order made, by the Court or uny other coutt,

may apply (o the Coun for a stay of execution or other
relief against such a judpment or arder, and the Court
mey give such relief tpon such borms as may be just

0. Conrts Below

In order to place the applicatons for the sy in
coniext it is necessary to review briefly the deci-
stons of the courts below.

Superior Couwrt, [1991] BRI, 2260, §2 DL.R.
{4th) 449

Chabat J. concluded that the dominant charac-
teristic of the Tobucra Products Conirel Act was
the control of tobacco adventising and that the pro-
tection of public health was only an incidental
objective of the Act. Chabot 1. cheractenzed the
Tobacco Products Controf Acr as a law regulating
advertising of a particular product, & matter within
pravincial legistative competence.

Chabor T. found that, with respect to 5. 2(&) of
the Charrer, the aclivity prohibited by the Act was
a protected activity, and thar the notices required
by the Regulations viclated that Charter guaranteg,
He further beld that the evidence demonstrated that
the ohjective of reducing the level of consumphon
of tobacco products was of sufficient importance
to warrant legislation restricting freedom of
expression, and that the legislative objectives iden-
tified by Purliumeni to reduce tobaceo use were a
pressing and substantial concemn o a free and dem-
ocratic socicly,

Howevet, in his view, the Act did not minimally
impair freedom of expression, as it did not restrict
itself to protecting young people from inducements
to smoke, or limit itself to lifestyle advertising.
Chabot 1. found that the evidence submitted by ihe
respondent in support of its contention that adver-

/

Régles de la Cour supréme du Canada, DORS/E3-
T4, art. 27:

27. La parfie. contre laguelle Ia Cour ou un astse tribu-
ngl a mendu un jugement ow ung ordonnance peut
demngmder 3 ka Cont 0t smrsis 4 V'exdention de ce juge-
ment ol de cefte ordormance ou un autre redressernent,
et Ja Coor poul accéder A celte demande aux condibons
qu'elle uge approprides.

ITT. Les tribunaux d'instancs inférieure

Pour simer les demandes de sursis d'exécution
dans leur contexle, il fant examiner brizvement les ©
décisions des mibunaox d'instance infideun:.

La Cour supériewre, [1991] R1.Q. 2260, 82 DL.R.
(dth) 449

Le juge Chabot a conclu que la caractéristique
dominante de |a Loi réglementant les preduits du
fabge était le contrdle de lz publicité du tabac et
que la pretection de la santé pi:blique o’étajt qu'un
ubjectif indirect de lz Loi. Le jupe Chabot a quali-
fié-la Lot réglemenmtant les produits du tabac
comme £tant une loi visant & réglernenter la publi-
<ité d’un produic particulier, ce qui est une ques-
tion relevant de la compétence législative provin-
ciale.

En ce qui concerne 1'al. 28 de la Charie, le juge
Chabot a conclo que I'activieé interdile par la Loi
¢t UNe activild protégée et que les avis exigés par
ie réglement vont A 'enconire de I’al. 25) de la
Charte. 1l a conclu aussi que la preuve &rablissair,
d'upne par, que i'objectif de téduction dz la con-
sommation des produits du tabac Stait suffisam-
ment important pour justificr I"adoption d’une 1o
restreignant Ja liberté d' expression et, d avtre part,
que les ohjectifs législatifs identifits par le Parle-
ment aux fins de la réduction de Yulilization du
tabac, fpondaient & un probléme urgent o réel
dans une socifed libre et démocratique.

Cependant, selon le jupe Chabet, la Loi ne cons-
tituait pas une atteinte minimale 2 Ja libcrté d'ex-
pressien, ¢n ce qu’elle ne visait pag seulement &
proiéger les jeones contre les incitations & la con-
sommation du tabac, cu ne se Hmilwit pas 2 la
publicité dite de style de vie. Le juge Chabor a

17 (SCC)
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tising batis decrease consumplon was unreliable
and withont probative value hecause it Ffailed 1o
demenstrate that any ban of tobacce advertsing
would be tikely 1 bring abour a reduction of
tobacco consumption. Therefore, the respondent
hie not demonstrated thar an advertising ban
resticled freedom of expression as liktle as possi-
ble. Chabot I. further conciuded that the evidence
of a rational connection between the ban of Cana-
dian adverlising and [he objective of reducing
averall consumption of wbhacca was deficient, if
not non-exstent. He held that the Act was a form
of censorship and social cngincering which was
incompatible with a free and democralic society
and could not be justified.

Caurt of Appeal {ont the application for o stay)

In deciding whether or not to exercisc its broad

power under art. 323 of the Code of Civil Proce-
dure af (Jucbec w “make any order necessary lo
safeguard the riphts of the parties”, the Coury of
Appeal made the following observation om the
nature of the relief requested:

But what #s 2t issue here (il the Act 15 found o be
constitutionally valid} is the suspensior of the legal
effect of par of v Act and the Jegai duty to comply
with it for 60 days, and the suspension, as well, of the
power of the appropriate public authorites o enforce
the Acl. To suspend or delay the effect or the coforce-
ment of a velid ac1 of the Jegislawre, particularly one
purporting ta relate to the protection of public health or
safery is 2 sedions matter, The conrts should net lightly
limit or delay the implementation or cnforcement of
valid legislation where the legislature has browght that
legislation into effect. To do so would be to intude ioto
the legislative and the executive spheres. |BEmphasis in
original.]

The Court made & partial grant of the relief soupln
as follows:

Sinve the leiters of the Department of Health and
Wellare and appellants’ conlestation both suggest the

passibility that the applicants may be prosecuted under

See. 5 after December 31, 1992 whether or not judg-
ment hes beet: rendercd on these appeals by thar date, it

concle que la preuve présentée par Iintimé selon
laquelle 1"inerdiction totale de la publicitg dimi-
muait |2 consommation n'était pas fiable el n'aval

. aucune valeur probanie parce qu’elle n'établissait

pas yoe Iinerdiction de la publicitd entrainerait
une diminution du tabagisme. En conséguence,
I'intimé o'avail pas démonteé que 1'inlerdiction de
la publiciié pertait le moina possible aueinte & 1a
liherté d'expression. Le juge Chabol a conclu aussi
que la preuve d'un lien tutionnel enire le prohibi-
tion de la publicilé an Canada et |'objectif de
réduction du tabagisme &ait insuffisante, voire
jinexistante. I] a conclu que 1s Lo constituail en Fait
nee forme de gensure el dCingérence sociale
incompitdible avec 'essence méme d'unc socisté
libre et démocratique, qui ne pouval Ere jusiiiide.

La Cour d'appet (relativement au sursis d'exéeu-
iion du jugement)

En décidant si elle devait exercer son vasie pog-
voir en vértu de Part, 523 du Code de procédure
civile du Québec de «wendre wutes ordonnances
propres 4 sauvegarder les droits des partiess, la
Cour d'appel a fait I'observation suivante relative-
ment i la namre do redressement demandé:

[TRADUCTIONT Toutefois, ce gui est en cause en 1'es-
péce (si fa Lot est déclarée valide du point de vue cons-
titutionnel) est, d'vne part, la suspensicn de leffet juri-
digue d'une partic de la Lof et de I'obligation de sy
conformes pendant wne période de 60 jours et d autre
part, la suspension du pouvoir des autoritds publiques
responszbles d'en Assurer Vapplication. £ est une ques-
tton sércuse que de suspendre ou de retarder 'effet on
I"'exdcution d'enc loi valide adoptée par la 1égislature,
notemment une loi portant sur la prolection de fa santé
ou de ie sécnrité dn public. Tes tibunaux pe devrmient
pas limiter ou retarder & Ia légére |"application ou exé-
cotiom d'une ki valide s la [Sgislatire a procAdE & sa
mize ¢h vigueur. Le faire awrait pour efet 4 crmpiéier
dans les sphres Kgislative et exécutive, [Souligné dans
I'orginal ]

La cour a fzit droit en partie av redressement
demainde:

[TRADUCTION] Puisque les leltres du ministére de la
Senté et di Bien-2tre et 12 conlagtation des appclantes
laissent entendre qu'il existe une possbilitd que les
requérantes soient poursuivies en verli de I'ant. 5 de la
|oi apris je 31 décerbre 1992, peu imparte goe I juge-
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seems reasonable to order the. suspenzion of enforce-
tent vnder Sec. 5 of the Act wnlil judgment has been
rendered by this Court on the present appeals. There is,
after all, a sericus issue as to the validity of the Act, and

it would be wnfairly cnerous to require the applicants Ky

incur substantial expense in dismantling Lhese point of
salc displays antil we have resobved that fssue,

We aec no basis iowever, for ocdering a stay of the
coming into effect of the Act for 60 days following our
judpiient on the appeals.

Indead, miven the public intepest aspect of (the Act,
which purpons 1o be concermed with the proteciion of
public health, if the Act weaee found to be vald, there 15
excallent reason why its effect and enforcemeant should
nol be suspopded (A G, of Moritoba v. Metropoliian
Stores (MTS) Lid 19877 1| S.C.R. 11O, 127, 135
[Emphasis in ofiginal.}

Ceowurt of Appeal (on the validity of the legistation},
[1993] R1.Q. 375, 102 ILL.R. (4ch) 28%

1. LeBel LA {for the majority)

LeBel JLA, chamctenzed the Tobacco Products
Contral Act a5 legislation reloting o public health.
He also found that it was valid as legislution
enacted for the peace, order and pond government
of Canada.

LeBei LA. applied the criteria set out in R. o
Crown Zellerbach Cangda Ltd, [[988] 1 S.CR.
401, and concluded thai the Act satisfied the
“national eoncern” test and could properly rest on
a purely theoretical, wnproven link between
tobaceo advertising and the overall consomprion of
tobacso,

LeBei LA, sgreed with Brossard LA, that the
Act infringed freedom of expression pursuant 1o s.
(D) of the Charter but found that it was justified
urder 5. 1 of the Charter. LeBel LA, concluded
that Chabot J. emred in his findings of fact in fail-
ing 10 recognize that the rational connection and
mitinsal impairment branches of the Ogkes (et
have been adlenuated by later decisions of the

ment s 12 fond it abors €6 vendu ou non, il est appro-
prié " ordonner la suspension de "application de Uar. §
Jusqe’d ce que le pugement sur le fond soit rendu, IL
exisle aprés toul upe question sérieuse & juper reluove
ment & L validied de 1a Luoi, et il serait injustement oné-
reux d'exiger des requéractes gu'elles engagent des
dépenses considérables pour démenter les suppons
publicitsires aux points de vente jusgo'd ce que nous
eyous tranché la guestion.

Cependantt, 1l n'est ancunement justifié, 3 nolee av H,U
dordonner wng suspension de I'enirée en vigueur de lam
Loi perdant une période de 60 jours suivant notre j'ngE =
ment dans ces appels.

anLIi ‘I

Ln fait, compte topu de intérét public de cotte Loi,G
qui vise § protéger la santé poblique, dans Péventualiy
ol la Lot serait déclarée valide, il y a d'excelientes ai. m
song de ne pas swspendre son effet et sa mise en app]:q.a
twon (Manitoba {Procureur Géndrall ¢, Meiropoliian
Stores {MT3) Led, 119871 1 R.C.S. 110, aux pp. 127 =t
135). [Soulipng dans 'original.]

g Cour dappel [refarivement & Ly validité de Ia
foip, |1993] RJQ. 373, 102 D.L.R. (4th} 289

I. Le juge LeBel (au nom de ta majorité)

Le juge 1.2Bel a qualifié 1a [.af réglemantant les
produits du tabac de loi relative 4 la sanié
publigue. 1 a aifirm@ gue la loi &tait valide en tent
que 101 adoptée pour la paix, |"ordre et le bon gou-
vernement.

Le juge LeBel a appliqué le critére formulé dans
Uartél B. £ Crovwn Zellerbach Cunada Lid., [1988]
1 R.CE. 40, et il & conclu gue 1a T.oi satisfaisait
au critére de la «théome de 'intérél nalional» ef
qu'elle pouvait reposer sur un lien purement théo-
rique non proaveé emre 13 publicité du tabac et s5a
consoimmation globale.

Souscrivant 3 Popinmion du jupe Rrossard, le

" juge LeBel a affirmé que la Loi contrevenail A la

liberié dexpression garantie par 1"al. 26) de 1z
Charte, mais il 2 conclu que cette contravention
pouvajl se justber en verte de I'article premier. Le

. Juge LeBel 2 conclu que le juge Chabot avait com-

mis voe emew dans ses cooclusions de Fait en
omettant de reconnaitee que les volets duo lien
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Supreme Court of Canada. He found that the 5. 1
test wus sutisfied since there was a possibility that
prohibiting tobacco advertising might Jead to a
reductior in tobacco consumption, based on the
mere existence of a [TRANSLATION] “body of opin-
won' favourzable to the adoption of a han. Further
he found that the Act appeared to be consistent
with minimal impairment as it did not prohibit
cansumption, did not probitat foreign advertising
and did not preclude the possibility of obtaining
information about tobacco products.

2, Brossard LA, {dissenting in part)

Brossard J.A. agreed with [eBel ] A. that Lhe
Tobacce Praducts Comirol Act should be characeer-
ized as public health tegislation and that the Act
satisfied the “national concern™ branch of the
peace, arder and good povernment power.

However, he did not think that the vislaton of s.
2(b) of the Charter could be justified. He reviewed
the evidence and found that it did not demonstrate
the existence of a connection or even the possihil-
ity of a connection berween an advertising ban and
the use of tobacco. It was his opinion that it muost
be shown on a balance of probabilities that it was
it least possible that the gozls sought would be
achieved. He also diszpgreed that the Act met the
minitnal impairment requirement since in his view
the Act's chjectives could be mer by restricting
advertising without the need for « total prohibition.

i¥. Junsdiction

A preliminary question was raised asz o this
Coun’s jurisdiction to grant the relief requested by
the applicants. Both the Atorney General of
Canada and the intervencrs on the slay (scven)
health organizations, i.e., the Heart and Stioke
Foundation of Canada, the Canadian Cancer Soci-
ety, the Canadian Council on Smoking and Health,
and Physicians for a Smoke-Free Canada) argued

rationnel et de I"afteinte minimale, du ¢ritdre for-
mulé dans I'areét Oakes, avaient é1é assonplis dans
des aréls ultddicurs de la Cour supréme du
Canada. Il s conclu que le critdre exigé par {'article
premier €tait satisfeit puisqu’il se pect que 1inter-
diction de la publicité sur le tabac entraine une
réduction de la consommation du tabac, daprs
Pexistence méme d’un «corps d'opinions» favo-
rables 2 Padoption d’une te]le interdiction. Par ail-
leurs, il a conclu que fa Loi parait conforme au cri-
tere de 'atteinte minimale en ce qu'elle n'interdit
pas la consommation, n'interdit pas la publicicé
glrangere ¢f n'écarte pas la possibilité d'obtemir de
T'information sur les produits du tabac.

2. Le juge Brossard (dissident en partie)

Le jupe Brossard 2 souscrit 4 Uopinion du juge
LeBel que Ta Loi réglementant les produits du
tabae devraid 8ire qualifige de 107 visant le domaine
de la santé publique et qu'clle satisfait av valel de
«la dimension natiopale» du pouvoir de 1égiférer
pour la paix, I'ordre et le bon gouvernement.

Cependant, le jupe Brossard n*éait pas d'avis
que fa viplation de 1'al. 2b) de la Chare pouvail se
justifier. [l 2 examing la preuve el affirmé qu'elle
n'établissail pas Iexistence d'un len, ou méme
I"exislence J'une probabilité de lien, entre I'inter-
diction de publiciié et la consommation des pro-
duits du Labac. A son avis, il faut établir, selon une
prépondérance des probabilités, qu'if est tout au
moins possible que les buts visds soiept atteints. Il
n'a pas souscrit & I"'opinion que Ja Loi satisfaisuait
au critere de atteinte minimale poisque, selon hii,
les objectifs de la Lol pourmaient 8te attein par
une restriction de la publiciié sans qu'il soit néoes-
saire d'imposer une prohibiton totale.

1¥. Compéience

Une question préliminaire a £i€ soulevée relati-

f vement & la compétence de notre Cour d accorder

le redressement demand€ par les reguérantes. Le
procurenr pénéml du Canada €t les intervenants
dans les demandes de surzis, (plusieurs organisa-
lions de sant€ dont [a Fondation des maladies du
coeur du Canada, la Socigté canedienns du cancer,
le Conseil canadicn sur le tahagisme ci la santé et

1984 CanLll 117 (SCC)



{19941 1 R.C.5,

RIR — MACDONALD INC. «. CANADA (PG - Lex juges Sepinka et Cory

327

that this Court lacks jurisdiction to order a stay of
execution or of Lhe proceedings which would
relieve the applicants of the obligation of comply-
ing with the new regulations. Several argoments
were advanced 1o suppert of thiz position.

First, the Alterney General argued that neither
the old ner the new regulations dealing with the
health messages were in issue befoe the lower
courts and, as such, the applicants’ requests for a
stay muly cloaks requests to have this Court cxet-
vise an original jurisdiclion over the matter. Sec-
ond, he contended that the judgment of the Quebec
Courl of Appeal is mat subject to exccution given
that it only declared that the Act was intra vires s,
91 of the Consritution Act. 1867 and justified
under 5. 1 of the Charter. Because the lower coun
decision amounts to & declaration, there is, there-
fore, no “procesding” that can be stayed. Finally,
the Attomey General charactenized the applicails'
requesis as being requests for a suspension by
anticipation of the 12-month delay in which the
new regulations willi become effective so that the
applicants can continoe to $ell abacco products for
an extended period in packages containing the
health wamings mequired by the present regula-
tions. He claimed that this Court has ne jurisdic-
tion to suspend the operation of the mew regula-
tions.

The inierveners supported and eiaborated on
these submissions. They also submitted that r. 27
could nw apply because leave 1o appeal had not
bean granted. In any event, they argued that the
words “or other relief” ave not broad encugh to
permit this Couri to defer enforcement of regula-
tians that were 7ot even in existence at the time the
appeal judgrent was tendersd

The powers of the Supreme Cowrr of Canada o
grami relief in this kind of proceeding are con-
tained in 5. 65,1 of the Supreme Courr Acr and
2T of the Rudes of the Supreme Court of Cancda.

Médecins ponr un Canada sans fumée) ont soutenu
que notre Cout n'avsit pas compélence pour
ordontier un sursis d'exécution ou une suspension
d'instagce qui libérerait les tequérantes de 1'obli-
gation de 3¢ conformer au nouveaw réglement. Plu-
sleuts moyens ont &t¢ invogqués A PPappul de cette
position,

Premigrement, le procureur général soutient gque..
les dispositions concernant les messapes relarifs
la santé prévus dans |'ancien on be nouvean regled?,
ment n'ont pas £té contestées devant les wibunank-
d'instance inférieure ¢t, partant, que les requés
rantes ge trouvent en fait & demander & notre Could
d’exercer une compélence de premidre instance surs
la guestion. Deuxigmement, ils soatiennant que ]
jugement de la Cour d’appel du Québe: ne pe
&re exéouté puisqu’il ne fait que déclarer que lx
Lai est imra vives de Part. 91 de la Loi constitu-
tionnelle de 1867, et qu'elle est justifiable en vertu
de Tarticle premier de la Charte. Parce que la déci-
sion de l'instance inférieure équivant 3 un juge-
ment déclaratoire, il n'existe en conséguence
aucung «procédures qui pourrait faize 'ubjet d'on
sursis. Enfin, sclon le procureur général, les
demandes des reguctanics reviennent i demander
un¢ suspension par anticipation du délai de 12
mois avant la mise gn application du réglement,
pour leur permetire de continuer Je vemdre des
produits du tabac dans les emhallages comportant
les mises en parde exigées par l¢ réglement actuel.
1! sotitient que notre Cour n*a pas compéience pour
suspendre "apphication du nouveau réglement.

Les intervenants ont appuys et étayé ces argu-
ments. Tls ont aussi soutenu que 1'art. 27 ne pou-
vait s"applquer parce que I'auterisatiun d*appel
n'#vait pas £ié€ accondée. Quoi qutil en soit, ils ont
soutenu gque l'expression «ou uil aulre redresse-
menk: n'est pas suffisammem générale pour per-
mettre 3 nolre Cour de retarder 1'application d'un

i réglement gui n'existait méme pas au moment di

jugement rendu par la Cour d*appel.

Les ponveirs de la Cour suprdme du Canada en
cette matiére sont prévus & 'art. 65.1 de lz Lot sur
ta Cour supréme, et & l'arm. 27 des Régler de la
Cour supréme du Canadg,
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Supreme Court Act

$5.1 The Court or a jodge may, oo the reqoest of a
party who hes filed a potice of application for Jeave to
appeal, order that proceedings be stayed with respect to
the qudgment from which leave 10 appeal i5 Bemg
sought, on such recns ag 10 e Cout Or the fudge seem
Just.

Kules of the Supreme Court of Canada

7. Any party against whom judpmenl has been
given, of an order made, by the Coutt or any other colt,
may apply to the Court lor a slay of cxecubion or other
relefl against such 2 judpment or order, and the Court
may give such relief upon such terms as may be just.

Rule 27 and its predecessor have existed in sub-
stanulially the samc lorm since at least 1888 (see
Rules of the Supreme Cour! of Canada, 1888, Gen-
eral Order No. 850E70). Its beoad language reflects
the language of s. 97 of the AclL whence the Court
derives its rule-making power. Suhsection (1){a) of
that section provides that the rules may be enacted;

...

{a) Ior regulating the procedure of and in the Cour
and the bringing of cases before it from courts
appealed from or otherwise, and for (the effectual exe-
cution and working of this Act and the atteinment of
the intcntion and objects thersafs

Although the point is now academic, leave to
appeal having been granied, we would not read
inko the rule the limilations suggested by the inter-
veners. Neither the words of the rule nor 5. 37 con-
tain such limitations. In cur opinion, in Interpret-
ing e language of the rule, regard should be had
to its purpase, which is best expressed in the terms
of the empowering section: t¢ Eacilitate the “bring-
ing of cases™ before the Court "for the elfectual
execution and working of this Act”. To achicve its
purpese the rule can neither be limited to cases in

which leave to appeal has already been granted nor ¥

be interpreied narrowly 1o apply only t0 an order
stopping or arresting execution of the Coutt™s pro-
cess by a third party or freezing the judicial pro-
ceeding which is the subject mamer of the judg-
ment in appezal. Examples of the Fformer,
traditionally described as siays of execution, are

Loi sur {a Cour supréme

5.1 1.a Cour ou un juge peut, 3 la demande d'une
partie qui & déposé I"avis de Ja demande d'autorisation
d'appel, ordonner, aux comditions que ['une ou 1'autre
estime indiguécs, le sursis d'exécution du jngement
ohijet de In demande.

Répler de {a Cour supréme du Conada

Z7. La partic contre laguelle Lz Cour ou un mutre friba-
nal a rendu on juggment o une ordonnance peut
demander 3 Ta Cour o swrsis & I'exfcution de ce juge-
ment qu de ectte ordprnance Qo un aWtre redressament,
et la Cour peut accéder’d cette demande aux conditions
gu'elle jupe approprifes,

Lx libellé de I'art. 27 et de celui qui le précédan
n'a pratiquement pas €€ modifié depuis au moins
LEBE (voir les Régles de la Cour supréme du
Cangda, 1858, Crdonnance générale n° E5(17)),
Son libellé général comespond an libellé de art,
97 de Ia Loi duguel natre Cour tire son pouveir de
téglementation. L'alinéa {1)a) de cente disposition
prévoil gue des régles peuvenl &tre adoptées poer;

L7

a} réglementer Ia procédure b 1a Cour et les modalités
de recours devant elle contre les ddcizions de jundic-
tions inférinures ou autres et prendre les mesires
nécessaines & application de 12 prfsente loj;

Bien qu'i! s'apisse maintenant d'une question
théorique, les autonsations de pourvol ayant &bé
accorddes, nous ne semmes pas disposés i admet-
tre que cotte régle inclot les restrictions proposées
par les inlervenants, A notre avis, mi le libell€ de fa
vepie ni celui de 1'art. 37 ne renferment de telles
restrictions. A notre avis, dans 1'interprétation du
libellé de la gle, il faut en examiner I'objet,
fequel est clairement exprimé dans fa disposition
habilitante: faciliter les «recoursa devani la Cour et
«prendre les mesures nécessaires A "application de
la présenie loi». Pour réaliser son okjet, la régle ne
peur Eue limitée aux cas o 1" aulorisation d appel g
déja &t accordée nd recevoir une interprétation
restrictive de fagon 4 s"eppliquer seulement A une
ordonnance qui suspend ou arréte V'exdouwion des
procédures de Ja Cour par une ticrce partie Qu
encore qui hloque T'exéention du jugement uhjet
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contained in the subsections of s, 65 of the Act
which bave been held 10 be linited lo preventing
the inlervention of 2 third party sich as a sheriff
bat not the enforcement of an order direcled to a
party. See Keable v, Attorney General (Can),
[1978) 2 8.C.R. 133 The stopping or fieezing ol
ali proceedings is traditionally referred to as 2 stay
of proceedings. See Hamle Creek Toasted Com
Fiake Co. v. Kellogg Toasted Corn Flake Co.
{1924}, 35 OL.R. 127 (C.A.). Such relief can be
granted pursuant to this Court’s powers in 1. 27 or
5. 63.1 of the Act.

Moreover, we cannot agree that the adopiion of
5. 651 in 1992 (5.C. 1990, c. B, s. 4{) was
miended to limit the Court's powers under 1. 27,
The purpose of that amendment was to enable a
single judge 10 exercise the juriasdiction to grant
stays in circumstances in which, befare the amend-
ment, a stay could be granted by the Cowt. Section
65.1 should, thercfore, be intampreted to confer ithe
same broad powers that are included in . 27.

In light of the foregoing and bearing in mind in
particular the language of s. 97 of the Act we can-
not agree with the first two points raised by the
Aromey General that this Coun is unable to grant
i stay as requested by the applicants. We are of the
view that the Courl s empowered, porsnant to both
5. 651 and . 27, not only to grant a stay of execu-
tien and of proceedings in the traditional sense, bul
also to make any order that preserves matiers
between the parties in a state that will prevenl
prejudice as far as possihle pending resoiution by
the Court of the controversy, 50 as i enable the
Court to render a meaningful and effective judg-
menl. The Court must be eble 10 intervens not only
againsi the direct diclates of the judgimem but also
agains! its effects. This means thar the Coort must
have junsdiction o enjoin conduct on the part of a
party in reliance on the judgment which, if camied
out, would tend to negate or diminish the effect of
the judgment of this Courl. o this case, the new

de 1'appef. Des exemnples des premiers cos, fradi-
tionnellement qualifiés de strsis d’exdécution, sont
prévas 4 l'art 683 de la Lol que Von e inerprété
commme visant A empécher I'intervention 4'une
tierce partie comme ui shénf, mais now 'exden-
tion d'une ordonnance visant une pariie. Yoir "ar-
&t Keable c. Procuredr pénéral {Can.), [1978] 2
R.C.S. 135. L amét ou le blocape de toutes les pro-
cédures est généralcment appelé une suspension ..
d’instance. Voir 1’andt Bartle Creek Toasted Corn
Flake Co. c. Kellogg Toasted Corn Flake Co. D
{1924}, 35 O.LR. 127 {C.A), Un tel redressement
peut ére accordd conformément avs pouvoirs que
I'an. 27 ou l'art. 5.1 de la Loi conferent a noe 5
Cour.

94 Can

Par ailleurs, nous ne ponvons seuscrire 2 Uopi-2
nion que Padoption de T'art. 65.1 en 1992 (L.C.
1990, ch. & art. 40) visait & restreindre les pou-
vairs de notre Cour en vertu de art. 27, [La madi-
fication visait & permettre & un seol juge d'exercer
la compétence d’accorder un sursis dans les cas o,
avant la modification, ¢’ était la Cour qui pouvait
accorder un sursis, En conséquence, I'art. 63,1 doit
atre interprété de fagon A conférer les mémes pou-
voirs pénéraux que ceux pelus dans Part, 27,

Compte tenu de ce qui précide et du libellé
méme de "art. 97 de la Loi, nous sommes d'avis
gue, contrairement aux deux premiers points sou-
levés par le procurenr pénéral, notre Cour peut
faire droit aux demandes de sursis des requérantes.
MNous semmes o avis gue la Cour est habilitée, tant
en vertu de I'art. 65.1 que de 'art, 27, non seule-
ment 3 accorder un sursis d'exécution et une sus-
pension d'instance dans le sens traditionnel, mais
aussi & rendre toute ordonnance visant & maintenis
les partizs dans ung situalion gui, dans la mesure
du possible, ne sera pas canse de préjudice en
attendant je 2ylement du différend par la Cour, de
fagon que cene dernitre poisse rendre une décision
gul ne sera pas dénude de sens et defficaciié.
Notre Cowr doil étre en mesvre d'intervena non
seulement 4 1'égerd des termes mémes du juge-

. ment, mais ausst a 1'égard de ses effets. Cela sigm-

fie gue notre Cour doit posséder ki compétence
d’interdire & une partie d"accomplic tout acte fondé
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regulations constitule conduct under a faw that has
been declared constiunional by the lower courts.

This, in our opinion, is the view taken by this
Coun in Labat Breweries of Canada Led, v. Anor-
ney General of Canada, {1980] 1 5.C.R. 594, The
appeflant T.abatt, in circomstances similar 10 those
i 1his case, sought to suspend enforcement of reg-
ulations which were attacked hy it in an aclion [or
a deciaration that the regulations were inapplicable
to Labatt’s product. The Federal Coun of Appeal
reversed a lower court finding in favour of Labatt.
Labait applied for a stay pending an appeal to this
Court. Althongh the parties had apparently agreed
to the terms of an order suspending further pro-
ceedings, Laskin C.1. dealt with the issue of juris-
diction, an issue that apparentiy was contested nol-
withstanding the apreement. The Chicf Justice,
speaking for the Court, determined that the Court
was empowered 10 make an order suspending the
enforcement of the impogned regulation by the
Department of Consumer and Corporate Afiairs,
Al page 600, Laskin C.I. responded as follows to
argnrents advanced on the Lraditional approach to
the power ko gmnt a stay:

It was contended (hat the Rule relates to judgments or
orders of thiy Court and not o judgments or orders of
the Court appealed from. Its formulacion appears o me
to be inconsistent with such a limitaion. Mor do T think
that the position of the respondent that there is no judg-
menrl against the appeliant 10 be slayed is a wnable one,
Even if il be 40, there is cenainly an order against the

appellant. Moreover, T do not think that the words of

Rule 126, authorzing this Count to granl relief against
an adverse arder, should be read so narrowly as to invite

RIR — MACDONALD TNC. V. CANADA (AG)

sur le jugemest, qui, §'il &t accompli, tendrait 2
annuler ou & diminuer 'effer de la décision de
notre Cour. En U'espéce, le nouveau réglement est
un acte pris en application d'une lni qui a &

 déclarfe constitutionnelie par Jes tribunaux d'ins-

tance inféneuns,

A notre avis. ¢"cst I*opinion méme que notre
Cour avait exprimée dans ' arrét Brasseries Loabarr
du Canada Lide ¢ Procurenr géndral du Canada,
[1980] | R.C.8. 594. Drans cente affaire, 1" appelante
Labatt, dans des circonstances semnblables a celles
de I"espece, demandait & notre Cour d'crdonner un
sursis 2 Papplication du réglement qu'elle atiaquait
dans une action visant 3 ohtenir un jogement décla-
rant gque l¢ réglement Etait inapplicable ao produit
de Labalt. La Cuouet d’appel I&dérale a infirmé la
décision que le tribunal de premidre instance avait
rendue en faveur de Labatt. Labatt a demandé le
sursis des procgdures jusqu'a o¢ que notte Cour
rende jugement Bien gue tes parties sussent appa-
remient aceeptd les eanditinns d'vne srdotinance
visant la suspension de boute autre procsdure, le
juge en chef Laskin a examing |2 question de com-
pétence, qie I'on aurait apparesimenl coniestér
malgré I'entente entre les parties. Le Juge en chef,
stexprimant an nom de la Cour, a déterminé que
notre Cour était habilitée a rendre une grdonnance
vizsant & suspendre 1'application du riglement
attaqué par le ministérs de la Consommalion ¢l des
Corporations, Yoici comment le juge en chefl Las-
kin a répondu aux arguments soulevés relativeinent
3 Iz concepiion iradilionnelle du pouvoir d'accor-
der un sursis (p. 800):

On prétend que celie kgle s"epplique aux jugements
ou ordonnances de cette Cour el non aux jugememts ou
ordonnances de Ja cour dont on interjelte appel. Le lexte
de la Rgle me parait inconciliable avec une pareille
interprétation. En outre, la thése de I'intimé selon
laguells ii n'exigte aueun jugement dont I'exécution
puisse &re suspenduc me sentble intenzble et, mime =i
C'étit le cas, il est clair gu'ope ordonnance a £ rendus
contre Iappelante. De phlus, da régle 126, qui aulodse
cetle Canr d accorder un redressement conlre une nlﬂE:ﬁE

only intervention directly apainst the order and not

tanec, ne doit pas Etre interpréiée de facon 4 permeltre 3

agaitist its effect while an appeal against it is pending in

Ia Cour Aintervenit Uniguement contre 'ordonnance e

this Court. T am of the opinion, therefore, that the appel-
lant is entitled io apply for intedocutory reliel against
the operation of the order dismissing s declaralory

. o contre son ellel s v 2 pourvol contre cette ordon-

nance devant celle Tour, B conséguence, Vappelante a
I dron de demander un redressernent interlocutows

117 {SCC)
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action, apet tha this Coart may grant relief oo such
teeins as may be jusi, [Emphasis added.}

While the above passape appears to answer the
submission of the respondents on this motion that
Labatt was distinguishable because the Court acted
on a consent order, the matter was put beyond
doubt by the fellowing additional siatement of
Laskin C.J. ar p. 601:

Although T am of the opinian thal Rule 126 applies to
support the making of an order of the kind here agreed
w0 by counsel for the parties, [ would not wish it to be
taken that this Court is otherwise without power to pre-
vent proceedings pending before il from being sborted
by unilateral action by onc of the parties pending final
determunation of an appeal.

Indeed, an examination of the factums filed by the
partics to the motion in Labait reveals that while it
was agreed that the dispule would be resclved by
ap applicalion for a declaration, it was not agreed
that pending resolution of the dispute the cnforce-
ment of the regulations would be stayed.

In qur wiew, this Court has jurisdiction to prant
the relief requested by the applicants. This is the
case even il the applicants” requests for relief are
for “suspension™ of the regulation rather than
“exemprion” from it. To hold otherwise would be
inconsistent wilh this Cowt’s finding in Manitoba
{Aftorney General) v. Metropalitan Stores (MTS)
Led , [1987] 1 S.CR. 110. [n that case, the distinc-
tion between “suspension” and “exemplion” cases
is made only after jurisdiction has been oltherwise
established and the public interest is heing
weighed agains: the interests of the applican: seek-
ing the stay of proceedings. While “suspension” is
a power that, as is stressed below, must be exer-
cised sparingly, this is achieved by applying the
criteria in Metropulitan Stores stnctly and nol by a
restrictive interpretation of this Court's jurisdic-
tion. Therefors, the final arpument of the Atiemey
General on the issue of jurisdiction also fails.

visant le sursis d’exéoution de Pordoanznee qui rejene
sun aclion déclaratoire e cett= Cour a le pauveic d"ae-
corder un redressement aux condirions qu'elle estime
dquitatles. (Nous soulipnons.}

Bien que ce passage paraisse répondre & Iargu-
ment des inumés en iespeee qu'il Faut Faire une
diztinction avec 1" arrét Labatt parce que notre Cout
devait se prononcer sur une ordonnance convene
par les parties, les commentaires ajowés par e
juge en chef Laskin dissipent tout doute sur cetle i
yuestion, a la p. 601: y

H117

Méme: & jestime que la itgle 126 s*applique et per-
met le pronofce d'une erdonnance de la nature de celle
convenne par les avocats des parties, cela ne siguifie pas %
que ceite Cour n'a pas, en d'aptres ciconstances, le
pouvoir ' éviter que des procédures on instance devant%
elle avortent par suife de I"action unilatérale d'une des—
partics avant fa décision finale.

En fait, il ressont des mémoites déposés par Jes
parlies 4 la requéte dans 'mrét Labar que les par-
tics avaient convenu de faire trancher leur diff¢é-
rend par un jugement déclaratoire, mais non e
faire surseoir i 'exécution du réglement £n atten-
dant la résolution du diffémnd,

A notre avis, notre Cour possdde la compétence
d’aceorder le redressement demandé par leg requé-
rantes, méme si Jes requérantes demandenl one
«suspension» du réglement phudt qu’one exemp-
tion de son application. Prétendre le contraire irail
A I'encontre de ia conclusion de notre Cour dans
1'arrét Manitoba (Procureur général) c. Metropoli-
tart Stoves (MTS) Lid, [1987] 1 R.C.5. 110. Selon
cet ammdt, la distinction enire les cas de «suspen-
siore et les ¢cas d'wcacmption= se fail seulement
apris que la compétence cst par ailleurs établic ot
quand la question de I'intérét public st soupesse
par rapport aux inérdts de la personne qui
demarde In suspension d'instance, Si le pouveir de
«suspension d'instance» doit #re exsreé, comme
nous I'avons déjh mentionng, avec modération, on
y parvietl par application de criteres formulés
dans 'amét Metropolitan Steres et non par une
interprétation restrictive de la compétence e notre

., Cour. En conséguence, le dernier arpument sou-

levé par le procureur général relativement 3 Ja
question de compétence échous égalesnent.
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Finally, if jurizsdiction under s. 65.1 of the Act
and ¢, 27 were wanting, we would be prepared to
find jursdiction in s. 24(1) of the Charter. A
Charter remedy shovld not be defealed due o a
deficicney in the ancillary procedural powers of
ihe Court o preserve the rights of the parties pend-
ing a final resolution of constitutional ¢ ghts.

V. Grounds for Stay of Proceedings

The applicants rely upon the following grounds:

1. The challenged Tobacee Products Control Reg-
ularions, amendment were promolgated pursu-
ant 1o ss, 9 and 7 of the Tebacce Praducts
Contrel Act, $.C. 1988, c. 20,

2. The applicants have applied tu this Court for
leave to appeal a judgment of the Quebec Court
of Appeal dated January 15, 1993, The Court of
Appeal overtumned a decisinn of the Qucbes
Superior Court declaring certain sections of the
At o be bevond the powers of the Parliament
of Canada and an unjustifiabie viglaton of the
Lanadian Charter of Rights and Freedoms.

3. The effect of (he new regulations is such that
the applicants will be obliged to incor substan-
tial unrecoverable expenses in camying out a
complele redesign of all its packaging before
this Court will have ruled an the constirational
validity of the erabling legislation and, if this
Couri restores the judpment of the Seperior
Court, will incur the same expenses a second
ume should they wish W restore ther packages
to the present design.

4. The tests for granting of a 5wy are met in this
s

(i) Thete is & sefious constitutional issue o be
delermined.

(1) Compliunce with the new regulatons will
cause irreparable harm.

Enfin, si {a compétence de notre Cour ne pou-
vait reposer sur I'art. 65.1 de la Loi et art, 27 des
Rigles, nous rommes d'avis que Je fondement de
Lete competence pourtail &tre le par. 24{1) de 1a
Charte. Une lacune dans les pouvoirs accessocires
de notre Cour en maniére de procédore permettant
de préscrver les droits des paries en attendant le
réglemnent final d*un différend touchant des droits
congtitutionnels ne devrait pas faire obstacle i une
réparation fondée sur la Charte,

V. Motifs de suspension d'instance

Les requérantes se fondent sor les moyens sui-
vants:

1. Le Réglement sur les produiis du tabac—Modi-
fication, gui est contesté, a &€ pris conformeé-
menl aux art. 9 et 17 de la Lol réglementant les
produits du tabac, L.C. {988, ch, 20.

2. Les requérantes ont présent® 3 notre Cour une
demande d'auiorisation d'appel contre un juge-
ment de la Conr d’appel du Québec, rendu le 15
janvier 1993, La Cour &’appel a infirmé une
décision de la Cour supéneure du Québec
déclarant que certaines dispositions de Ja Loi
outrepassaient jes pouvoirs du Pariement du
Canada =t constitvsient vne vioiation injustifia-
ble de la Charre canadienne des droits ef
liberiés.

3. Loeflet Jdu nouveaw réglement est tel que les
requérantes devront engager des dépenses non
recouvrables considérables pour procéder i une
nouvelle conception de leurs emballages avaru
que notre Cour ne s¢ soit prononcée sur la vali-
dité constitutionnetle de la loi habililante et,
advenanl le cas oi notre Cour rétahlirait la déci-
sion de la Cour supérieure, d'engager les
mémes dépenses une deuxidme fois si elles
désirent revenir 4 1'emballage acmiel.

4, Les etitéres applicables & une suspension d'(ns-
tance sont salisfairs;

(i) Il existe vne guestion constitutionnelle
sérieuse 4 juger.

(i} Le respect du nonveau réglement causera
un préjudice irrfparable,

1994 CanLli 117 (SCC)
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{iii} The balance of convenience, taking into
account the public interest, favours retain-
g the status quo untl this court has dis-
posed of the lepal 1ssucs.

VL. Amalysis

The primnary issue to be decided on these
motions is whether the applicants should be
granted the intetlocutory rclief they seek. The
applicants are only cntitled to this relief if they can
satisfy the test laid down i Maniteba {Attorney
Greneral) v, Metropoliian Stores (MTS) Lid, supra.
If ngt, the applicants will have to comply with the
new regulations, ar least until such time as a deci-
sion is rendered in e maio aclions.

A, Interlocutory infuncions, Stave af Proceedings
and the Charfer

The applicants ask this Court to delay the [egai
effect of regulations which have already been
emucted and to prevent public authorities from
enforcing them. They ludher seek to be protecied
from enforcement of the regulations for a
12-month period even if the enabling legistation is
eventually found to he constitutienally valid. The
relief sought is signifieant and its effects far reach-
ing. A careful balancing provess must be under-
taken.

On one hand, cours most be sensidve to and
cautious of making rulings which deprive legisla-
tion enacted by elected officials of its offect.

On the eotlux haod, the Charier charges the
courts with the responsibility of safeguarding fun-
damental tights. For the courts to insist ngidly that

all lepislation be enforced to the lelter unul the 7

moment that it is struck down as unconstitutipnal
. might in some instances be to condone the most
atant violation of Charfer rights. Such a practice
would undermine the spizit and purpose of the

(i) La prépondérance des inconvénients,
compte {enu de 'intérér puble, favorise e
maintien du staru quo jusqu’a ce que notre
Cour ait réglé les questions juidiques.

V1. Analyse

La principale question soulevéz dans les pré-
sentes demandes est de savoir 8 faut accorder
aux requérantes le redressement interlocutaire sol-
licité, Elles ¥ ont droit senlernend si elles satisfont
anx critéres formulés dans Maoriroba (Procureur
général] c. Metropolitan Stores (MTS) Lid | pré-
cité. Dans lz négative, s requérantes deviont se
confurmer ad nouveau reglerment, an moins jus-
gu'a ce qu'one décision soit rendue relativement
aux actions principates.

A, Leg injonctions interlocutoives, la suspension
d'insignee ot ta Charte

Les requérantes demandent & netre Tour de
retarder Peffet juridique d'un réplement qui a ddja
&1é adoptd oL d'empécher les autorités publiques
d’en assurer "application. Elles demandem égale-
ment d'étre protépdes contre le contriile d'applica-
tion du rdplement pendanl une périede de 12 mois
iméme i, alléncurement, la loi habilitanee devai
étre déclarde valide du poim de vue constibilion-
nel. Le redressement demandé et important 1 ses
effets sont d’one portée considérable. IF faut procé-
der & un processus de pondération saignaux.

Drune part, les wibonaux doivent &tre prudents
et attentifs quand on leur demande de prendre des
dézisions qui privent de son effet une loi adoptée
par des représentants Eles.

D antre part, la Charte impose aex tribunaus, 1a
wesponsabilité de sauvegarder les droits fondamen-
taux. Si les tribunaux exigeaient swictement que
touses les lois soient observées 4 la lettre jusqu'a
ce gu'elles soienl déclardes inopérantes pour motif
dinconstitutionnalits, ils se mrouveraient dans cer-
tains cas a farmer les yenx sur les violations les

. plus flagrantss des droits garantis par la Charte.

Une telle pratique contredirail 'esprl et "objel de
la Charie et pourTait encourager un gouvemement

5671
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Charter und might enconrage & government to pro-
long unduly final reselution of the dispute.

A lhete, then, special considerations or tests
which must be applied by the courts when Charter
vivlations are alleged and the interim relief which
iz soupht involves the execution and enforceability
of legislation?

Generally, the samc principles should be applied
by a court whether the remedy sought is an injunc-
tion or a stay. In Metrepolitan Steres, al p. 127,
Beetz . eapressed the positon in these words:

A stay of provesdings and an interlocutory injunction
are remedies of the same nalyre. In the absence of n dif-
ferent test prescribed by statore, they have sufficicnt
characteristies in common to be governed by the same
rules and the courts have rightly tended 10 apply to the
granting of interlocutory stay the principles which they
{ollow with respect to interloculory injenctions.

We would add only that here the applicants are
requesting both interlocutory {pending disposition
of the appeal) and interim (for a period of one year
fullowing such disposition) redief. We will use the
broader term “interlocutory relief™ to describe the
hybrid nature of the relief sought. The same princi-
ples apply to both forms of relief.

Metrapolitar: Stores adopied a three-stage test
for courts to apply when considering an applica-
ten for eithér a stay or an interlocutory impunction.
First, a preliminary assessment must be made of
the me1its of the case 1o snswre that there is a seri-
ous question 1o be wried. Secondly, it must be
determined whether the applicant would suffer
imeparable harm if the application were refosed.
Finally, an assessment must be made as to which
of the parties would suffer greater harm from the
pranting or refusal of the remedy pending a deci-

sion on the merits. [t ntay be helpful to consider |,

each aspect of the test and then apply it 1o the facts
presented in these cascs,

4 prolonger inddment le rdglement final des diffé-
teuds.

Existe-t-il alors des considératdons ow des cri-

tires spéeiaux que les tribunaux dofvent appliquer

quand on allégue la violation de fa Charte et gue le
redressement pravisoite demandé tonche 'exéen-
Lon et T applicabilié de la lui?

Généralement, un tribunal devrait appliquer les
mémes principes, que le redeessement demandé
soit une injontclion vu wne suspension dinstance.
Dans I'arrét Metropolitan Stores, le juge Begtz
gxprime ainsi cette position (p. 127}

La suspension d'instance et ["injonction inlerlncorgire
sont des redressements de meme nature. A moins quun
texte Megislatif ne prescrive un crkére ditférent, elles ont
suffisamment de krails cn commun pour quellss soient
assujetiics aux mémes rgles et c'esl avec raison que les
mbupalx ont cu tendance & appliquer a la suspension
interlocutalre d'instance kes principes qu'ila seivent
dany e cas d'imonctons interlpcisioires.

Nous ajoulerons sculement que Jes requérantes
en "espéce demandent & la fois un redressement
interiocutoire (en attendant le régiement du pour-
vni) et proviscire (pendant une période d'une
annde suivanl le jugement). Nous utiliserons 1'ex-
pression générale =redressement inlerloculeires
pour décrire le carpcrdre mixte do redressement
demandé. Les mémes principes régissent ies deux
types de redrossements.

L'am®t Merrapolitan Stores éablil unes analyse
en trois élapes que les tribunavx doivent appliqoer
quand ils examinent une demande de suspenasion
d’instance ou d'{njonction interloculoire, Prepté-
rement, ime étude préliminaire du fond du litige
doit &ablir qu'il ¥ a vne question séricuse & juger.
Deuxigmement, 1] faol déierminer si le requérant

f subirait un préjudice irréparabie si sa demande

giait rejetée. Exfip, il faut déterminer laguelle des
deux parties subira le plus grand préjudice selon
que l'on accorde ou refuse le redressement en
attendant une décision sur 1e tond. 11 peut &tre wile
d'examiner chaque aspect du critére et de Uapphi-
guer ensuite aux fRits en l'espiee.

1894 CanLil 117 (SCC)
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B. The Strength of the Plaintiff's Case

Prior 1o the decision of the House of Lords in
American Cyanamid Co. v. Ethicon Lid., [1975]
AL, 399, an applicant for interlocutory relief was
requircd to demeonstrate a “Ystrong primg facie
case” o the ments in order o satisfy the first test.
In American Cyanamid, however, Lord Diplock
stated that an applicant need no longer demonstraie
a strong prima facie case. Rather it would soffice if
he or she could satsfy the court that “the claim is
not frivalouz or vexatious; in other woerds, that
there is @ serious guestion to be tried”. The Ameri-
can Cyanarid standard is now generally accepted
by the Canadian couris, subject to the vecasionul
reversion Lo a sericter standard: scc Robert T,
Sharpe, fnjunctions and Specific Performance (2nd
ed. 1992}, at pp. 2-13 0 2-20.

In Metropolitan Siores, Beetz J. advanced sev-
erzl reasuns why the American Cyanemid test
rather than any more sirngent review of the merits
is appropriate in Charfer cases. These incloded the
difficulties invelved in deciding complex factnal
and Jegal issucs bascd upon the limited evidence
available in an interlocutory proceeding, the
impracticality of undertaking a 5. 1 atalysis at that
stage, and the risk that a lentative determination on
the 1nerits would he made in the absence of com-
plete pleadings or prior to the notification of any
Atlorneys General.

The respondent here raised the possibility that
the current status of the main action requited the
applicants to demonstrate something more than “a
serious question to be mied.™ The respondent relied
uwpon the following dictm of this Coort in
Laboraiaire FPemiggone Lide v, Parke, Davis &
Co., [1968] SCR. 264, at p. 272:

The burden vpon the appellant is much greater than it
would be if the injunction were imerlocutory. Tn such a
- case the Court mugt consider the balancs of convenicnce
as between the parties, because the matrer hes not yet
come (o trial. In the present case we are being asked 1o
suspend the operation of a judgmeni of the Court of
Appeal, deliverad after full consideration of the merits.

B. La force de Uargumentation du requérant

Avartt fa décision de la Charmbre des lords Ame-
rican Cyvaramid Co. ¢ Erthicon Lad., [1975] AC.
396, la personne qui demamdail upe injonction
interlocutoire devait éahblir une [TRADUCTION]
«forte apparence de droit» quant au fond de I'af-
faire pour salsfaire av premier crittre, Tomtefois,
dans American Cyanamid, lord Diplock avait pré-
cis€ que e requérant n’avait plus & établir une forte
appurence de droit et gu'il Lt suffisait de convain-
cre le tribunal gue [TRADUCTION] «la demande
n'est ni futile ni vexatoire, ou, en d’Autres termes,

| que la question A trancher £5t sérisuses. Le critdre

formulé dans American Cyanamid est gaintenant
genéralement accepté par les tribunanx canadiens
qui, toutefois, revienmem 4 1'occasion A un eritére
plus stiict: voir Robert 1. Sharpe, Mjuncrions and
Specific Performance (2nd ed. 1992}, aux pp. 2-13
d 220

Dans Meiropolitan Stores, le juge Beetz a
£noncé plusieurs raisons pour lesquelles, dans un
cas relevant de la Charre, le critdre formulé dens
Americen Cyararnid convien! mieux gu'un exa-
men plus rigoureux du fond. 11 a nolamment parlé
des difficultds i trancher des questions factuelles et
juridiques complexes & partic 4" éléments de preuve
limités dans une procédure interlpcutoire, des diffi-
cultés pratiques a procéder & une analyse fondée
sur I'article premier 2 ce stade, et de la possibilité
qu’une déciston provisoirs sur ke fond soit rendue
en l'absence de plaidoiries compléles ou avant
Yu'ur avis suit donné aux procutturs géndraux.

Llinfimé a soulevé 1a possibilité que, comple
tenu de Pétat acluel Je I'action principaie, les
requérantes soienl tenues de démontrer davantage
que |'existence «d'wne question sérieuse A jugers.
L'intimé se fonde sur I'npinion incidente de notre
Cour dans Laboratoire Pemtagone Lide ¢ Parke.
Daviy & Co., [1968] R.LC.S, 269, ala p. 272

[TRADICTION] Lz charge imposée 3 |'appelanis ==t beau-
coup plus loorde que 8'tl $"agissaic d'vne injonclion
interlocutoire. Dans un te] cas, {e tibuna] doit examiner
la prépondérance des inconvénients entre les parties
parce gue & procds o's pas encore tu liew. Bn I'espice,
on nons demande de suspendre I'exécution d'un juge-
ment de la Cour d'appel, rendu aprés examen complat

1984 CanLll 117 {SCL)
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Tt is not sufficient 1o justify such an order being, made to
urge \hat the tmpact of the ijanclion upon the appellant
would be groater than the impact of ji5 suspension wpon
the tespondent.

To the same cffect were the comments of Kelly
LA, in Adrian Messenger Services v. The Jockey
Cleah Led (No. 2) (1972), 2 QLR 619 {C.A), at p.
620:

Unlike the stiuation prevailing before iial, where the
competing allegatings of the parties are unresolved, o
an application for an interdim injunction pending an
appeal from the dismissat of the action the defendant
has a judgment of the Cuugt in ks favour, Even conced-
ing the ever.present possibility of the reversal of G
judgiment on appeal, it will o my view be in 2 compara-
tively rare case that the Court will imerfere 1o confer
wpon a plaintff, even on an inlerim basis, the very right
e which the Lrial Court has held he is nor enticled.

And, most recenlly, of Philp 1. in Bear [sland
Founrdation v. Ontaria (1989), 70 OR, (2d4) 574
(HLC.), at p. 376

While I accem that the issae of Litle 1o these Tands i3 2
serinus issne, it has been resoived by thial and by appeal.
The teason for the Supreme Court of Canada pranting
leave is unknown and will ik be known uvntil they hear
the appeal and render jodgment, There is not before me
at this time, theretors, & serious of suhstantial issue o be
tried. It has already been tried aod sppegled. No attempt
to stop harvesting was made by Lhe present plaintiffs
before tal, nor before the appeal before the Court of
Appea] of Ontado, The issue 18 no longer an issoe at
trial

According (o the respondent, such staioments
sugpest thot once a decision has been reodercd on
the mierits at trial, either the burden upon un apphi-
cant for imerlocutary relief increases, or the apphi-
cant can no longer obtain such relief. White it
might be possihle t distinguish the above wuthori-
ties on the basis that in the present case the frial
Judge agreed with the applicant's posttion, it 1z not
necessay t0 do so. Whether or not Lhese state-
ments reflect the state of the law i private applica-
rions for inefocalory relief, which may well be
open to question, they have no application in
Charler cases.

sur le fond, Your justifer une telle ordognance, il ne suf-
fit pas d'affirmer gue 'incidence de Uinjonction sue
I'appelante sera plus impaodante gue eelle &' une suspen-

sion d'instance sur T'inlimeés,

Le juge Kelly g fuil des contmentaires ay mémes
cffer duns Adrian Messenger Services o, The
Jockey Club Lid. (Ne. 2; {1972}, 2 O.R. 610
{C.A) 2lap 620

[TRABUCTION] Cuntraitement & 13 situation antérigure O
au procés, lorsque les prétentions opposées des parties %
ne sont pas encoce rEglées, dans le cas d'une demande ™~
d'injonction interloculoire eq attendant un appe] comtre —
T rejen de 1"action, Je défendewr est fon du jugement gue
la cour a rendy en sa faveur, Méme en reeontaissant la =
possibilitd amniprésente que cg jugement soit infirmé en
appel, i cal, & mon avis, reladvement rare qué la cour
d'appel intervienne pour eonférer § un demandtur,a
méme de fagon provisoiee, & droil mEme qui lui 3 &€ ~
refusé par le iribunal de premiére instance.

Plus récermment, le juge Philp affirmait dans Bear
Island Foundation c. Ontario (1939), 70 O.R. (2d4)
574 (H.C), 2 lap 576:

[TRADDECTION] Bien que je teconnatsst que Ja question
du titre de ces terres s0il voe question sériense, elle 3 did
réglée en premitre instance et en appel La maison poar
lagquelte la Cour supréme du Canada a accord€ une auto-
tisation de pourvol est inconoue el continuera de 1"éire
f2nt que ks Cour n'aure pas procédé 3 "audilion et rendu
jugement. Je ne suis pas en 'espiee saisi d'une question
sériense & juger. 11 ¥ a déih e un procds el un appel sor
cetle guestion. Les demusnderesses en l'espice n'ont
Jjarnais tenté o' arérer 1a téoolte avant le proces, ni avant
I'appel 2 Iz Cour d’appel de I"Ontarte. T.a question ne
eonstitug nlus une question en lilige.

Daprés 'intimé, de telles affirmations laissent
cntendre que, d&s quiune décision est rendue sur le
[ond au prockés, le reyuérant d'un redresserment
imterlocutoire a wn fardeau plus lourd ou e peut
Plos obtenir le redressernent. Bien guil soit possi-
ble d’établir en "sspirce une distinclion par rappeit
aux {écisions citées, puisque le jupe de premiérz

' instance a acceprd la positdon de la requémnte, il

n'est pas nécessaire de le Faire, Que ces affirma-
tions waduisent ou non état du droit applicable
aux demandes de redressement intertocotgire 2

., caractére privé, guestion gui demeure sujetle i

débar, elles ne sont pas applicables aux cas rele-
vant de Ia Charte.
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The Charter protects fundamental rights and
freedoms. The importance of the interests which,
the applicams allege, have been adversely affected
require every couit taced with an alleged Charter
vialation to review the matter carefully. This is so
even when ather counts have concluded thar no
Charter breach has occurred. Funthermore, lhe
complex nature of most constittional rights means
that a motions court will tarely have the time to
engage in the requisite extensive analysis of the
merils of the applicant’s claim. This is true of any
application for interlocutery relief whether ornot a
trial has been conducted. Tt follows that we are in
complede agreement with the conclusien of Beetz
J.in Merropolitan Stores, at p. 128, that "the Amer-
ican Cyanamid ‘serious gquestion' formulation is
sufficient in a constilutional case where, a5 indi-
cated below in these reasons, the public intzrest ig
laken inlo consideration in the balanee of conve-
nience.”

What then arc the indicators of “2 serious ques-
tion to be tried™? There ate no specific require-
ments which must be met in order to satisfy this
test. The threshold is @ low one, The judge on the
application most make 2 preliminary assessment of
the merits of the case. The decision of a lower
court judge on the merts of the Charter claim is a
relevant but ot necessarily conclusive indication
that the issues raised in an appeal are sedous: see
Metropolitan Stores, supra, at p. 150, Similarly, a
decision by an appellate court to grant leave on the
erits indicates that serious questions are raised,
but a refusal of leave in a case which raises the
same issues cannot sulomatcally be taken as an
indication of the lack of sirength of the mexits.

Cnce satisfied chat the applicalion is neither
vexations nor frivolous, the motions judge should
proceed ta considet the second and third tests,
¢ven if of the opinion thar the plaingff is unlikely

L Charie protépe lez libertés et demits fonda-
mentaux. Compte tenu de IMimpottance des intéréts
auxquels, selon la cequéts, il a éK pond atleinte,
tout tribunal appelé & se prononcer sur une viola-
ton de la Charte doit procéder 2 un examen soi-
gneux de la question. Tel est je cas méme lorsque
d'autres tribunaux ont conciu qu*il n'y avait pas en
violation de la Charfe. Par ailieurs, compte tenu du
caracigre comptexe de 1a plupart des droits garantis. -
par la Constitution, le tribunal saist d'une n:quéma
aura rarement e lemps de faire analyse approfon-%2
die requise di fond de la demande do requérant.™
Ceci est vrai pour wule demande de tedressement—
interfocutoire, que le procds ait eu lieuw cu non S
Nous sornmes donc pleinement d’accord avee la &
eenclusion du joge Beetz dans 1"areet Metropolitan
Stores, 4 1a p. 128: «ia formolation dans ]'arrété
American Cyanamid, savoir celle de Iexistence™
d'une «question sérieusew suffit dans une affaire
constitutionnelle olt, eomme je I'indique plus loin
dans les présents motifs, I'intérél public est pris en
considération dans la détermination de la prépon-
dérance des incomvénients.»

Quels sant les indicateurs J'une «question
sériense 3 juger»? 1l n'exisle pas d’exigences parti-
culitres i remplit pour sansfaire 4 ce critére. los
exigenees minimales ne sont pas élevées. Le juge
sasi de la requéte doit fuire un examen prélimi-
naire du fond de 1'affaire, La décision sur le fond
que rend le juge de premidre instance relativement
& la Charre est une indicarion pertinente, mais pas
nécessairement concleanie que les questions soule-
vées en appe! constituenl des questions africuses:
voit Metropolitan Stores, précitd, i la p. 150, De
méme, l'autonisation d’appel sor le fond qu'une
cour d’appel accorde constitne une indication que
des questions sérieuses sont soulevées, mais un
refus d'untedsaton dans un cas qui soukve les
mémes questions n'indigte pas automatiquemneni
que les yuestions de fond e sont pas sértenses,

Une fois convainey qu'une réclemation n’est nj

, futile ni vexatoire, l2 juge de Ja requétc devrait

examiner les deuxizme et trisigrne critéres, méme
5'il est d'avis que le demandeor sera probablement
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1w succeed at trial. A prolonged examination of the
merits is penerally neither necessary nor desirable.

Two exceptioms appty to fhe general rule that a
judge should not £ngage in an extensive review of
the merits. The first arises when the resull of the
interlocutory motion will in effeel amount to a
final determination of the action. This will bc the
case either when the dght which the applicant
segks 10 protect can only be exercised immedialely
or not al all, er when the result of the application
will impose such hardship on one patty as to
remove any putential benefic from procesding 1o
rial. Indeed Lord Diplock modified the American
Cyanamid principle in such a situation in MWL
Led v. Woods, [1978] 1 W.L.R. 1254, at p. 1M7:

Where, however, the grant or refusal of the interlocutory
injunetion will have the practical effect of putting an
end to the action because the harm thar will have been
glready caused to the Tosing pany by fis grant or its
refusal is comptlete and of a kind for which money can-
nel constitute any worthwhile recompense, the degree of
likelihood that the plaintiff would have susceeded in
establishing his right to an imunenon if the action had
gome to trial is a factor to be brought inwo the balancs by
the judge in weighing the risks thal injustics may result
from his deciding the application one way rather Lthan
the other.

Cases in which the applicant seeks to restrain pick-
cting may well fall within the scope of this excep-
tion. Several caces indicate that this exception is
already applied (o some extent in Canada.

In Trieger v. Canadian Broadeasting Corp.
{1988), 54 DL R, {dthy 143 {Cnt. 1., the leader
of the Green Party applied for an mterlocutory
mandaty injunction allowing hiny to partcipate
in a party leaders’ debale fo be televised within o
few days of the hearing. The applicant’s only real

intepest was in being permiited 1o participate in the

debate, nel in any subsequent declaration of his
rights. Campbell I. refused the application, stating
at p. 132:

débouté au procts. I s'est en général ni nécessaire
ni souhaitable de faive un exemen prolongé du
fond de "affaire.

Il existe deux exceptions & la regle générale
selon laquelle un juge ne devrait pas procéder A un
examen approfondi sur le fond, La premigre est 12
cas ob le résuitat de la demande interlocutoire
fquivaudra en fait au réglement final de 'action.
Ce sera Je cas, d'une part, si le droit gue le regué-
rant cherche & protéger est un dronl qui ne peut Blie
exercé quimmédiatement ou pas du tout, ou,
d'autre part, =i le résullal de 1a demande aura pour
effer d"imposer 3 une panie un wel préjudice gu'il
n'existe plus d'avantage possible 4 tirer d'un pro-
cts, En fait, dens "amrdt NW.L, Lid c. Woods,
[1979]1 1 W.LR 1294, ala p. 1307, lord Diplock a
medifié le principe formulé dans 1"arrét American
Cyanamid:

[TraDRCTION] Toutefels, lorsque I'octroi ou le refus
d'unc injonction inerlocutoite wira comme répercussion
pratique de merre An i Taction parce que ls prejudice
déii subi par la partie perdante est complet et du type
qui ne peut donner lico 4 un dédommmagement, la proba-
bilité que le demander réussirait § étanlir son droit &
une imjonction, si Iaftaire 5'était cendoe & procks, cons-
tilue un facteur dont It juge dojt tesir compte Inrsqueil
Fait "appréciation des asques d’injuslics possibles selon
qu'il tranche d'une fagon pliot que de 1" autre.

Cette exception pouttail bien englober Ies cas ofl
un reguérant cherche A faire interdire le piguetage.
Plugieurs dfeisions indiquent que cette exception
est déjd apphquée dans une certaine mesure ag
Canada.

Dans I'arrét Trieger c. Conadian Broadeasting
Corp. (1938}, 54 D.L.R. (4th) 143 (H.C. Onu}, le
chef du Parti Yert avait demandé une ardonnance
interkocutoire visant & Lui permetire de pariciper &
un débat télévisé des chels de pantis devant aver
lien pew de jours aprés 'andition, Le requétant
glait seulement intfressé 3 paniciper an lEhat el

. ngn A abtenit une déclaration uitésienre de zes

Jdroits, Le juge Campbell a refusé ja demande en
ces lermes & ta p. 13
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This is oot the sort of relief that shoutd be granted on
an interlocutory application af this kind, The legal
issues mvolved are complex and I am not satisfled that
e applicant has demonstrated there is 2 serious (ssue to

¢ toed in e sense of a case with enough legal merdt to -

Justify the extrmordinary intervenion of this eourt in
making the order seught withour any real at all.
[(Emphasis added.]

In Tremblay v. Paigle, [1989] 2 8.C.R_ 530, the
appellam Daigle was appealing an inlerlocutory
injupction granted by the Quebec Superior Count
enjoining her from having an abortion. In view of
the advanced state of the appeflant’s pregnancy.
this Court went beyond the issue of whether or not
the interlocutory injunction should be discharged
and immnediately rendered a decision on the merits
of the case.

The circumstances in which this exception will
apply are rare. When it does, a more exiensive
review of the merits of the case musi be uoder-
taken. Then when the second and third siages of
the test are considered and applied the anticipated
result on the merits should be bome n mind.

The second exception o the American Cyana-
mid prokibition on an extensive review of the mer-
s anses when the question of constilationality
presents itself as a simple question of law alone.
This was recognized by Beelx F. in Merrapolitan
Stares, at p. 133:

There may be rare cases where the question of consttu-
fiomality will present lis¢lf as a simplc question of law
alene which can be finally sefiled by & molion judge. A
theoratical example which comes to mind is one whese
Parliament or a legislamre would purpart to pass a law
imposing the beliefs of a stale religion. Such a law
would viclale 5. Ma) of the Canadizn Charter of Rights
and Freedoms, could nol possibly be saved unders. ! of
the Charter and might perhaps be stquck down right
wway; see Anorney General of Guchec v, Duebec Asso-
cidafion of Protesiant Schogl Beards, [1984) 2 5.C K. 65,
at p. 88, It 15 wile [0 say thal these cases are exceptional.

[TRADKTIONT Il ne s'agit pas do type de rednessement
gui devraub fue accordé dans 1z cadee d'une demande
intetlocutoire de cetie nature, Les guestions juridigues
€0 cause sont complexes et je ne suis pas convaincy gue
le requérani 2 démontré 'existence d'unc guestion
sérieuse 3 juger s sens d'une affaire dont le fond juri-
dique £t suffisant pour justificr I'int=rvention extraordi-
naire de 12 cour sans aucon procés, [Novs soulignons. |

Dans I'amét Tremblay c. Daigle, (198912 R C 8.
530, I"appelante Daigle interjstait appel conife une
injonction interlocutpire rendoe par 12 Cour supé-
ricure du Qoéhec lni interdisant de se faire avorter
Compte tenu de I'état avancé de la grossesse de
l'appelante, notre Cour est allée au-dela de la gues-
Llivn de I'mjunction interlocutoive ot @ rendu immé-
diaternent ung décision sur le fond de ' affane.

Les circonstances justiffant Vapplication de cette
axceplion sont rares, Lorsqu'alle s'applique, Ie tri-

_bunal doit procéder 3 un examen plus approfondi

du fond de 1*affaire. Puis, a1 moment de 1" applice-
tion des deuxidme el troisiéme élapes de analyse,
il deft weniv compre des sésultats prévus quant au
fond.

La deuxidme exception % IMinterdiction, formiu-
lée dans "arrét Amerfcan Cyanamid, de procider 3
ur examen approfondi do fond Jd'une affaire, vise
le cas oir la question de constitutionnalité se pré-
sente uniguement scus la forme d'une pure ques-
tion de drgit. Le juge Heetz I'a reconny dans 1" arét
Metropolitan Stores. a la p. 133:

11 peul exister des cas rares ob la question de |z constil-
ticnaalité se présente sous la forme d'unc yuestion de
droit purement £t simplement, laquelle peat e définiti-
vement tranchéc par un juge saisi d'une iequéle. Un
exemiple Heorique qui vienl 3 U'esprit est la situetion ob
le Parlement ou une Igislature prétendeait adopter une

i lui imposant les crovances d'une rehgion d"Eiat Pareille

Ioi enfreindrait i"al. 2z} de la Charte canadicnne des
droigs ¢t libertés, ne pourrait possiblement pas Etre just-
fide par I"article premigr de celle-ci o courmait peut-&irs
le fsque d'Eire frappde d'illégalivd sur-le-champ: wvoir

i Procureur général du Pufbec ¢ Quebec Axsociation of

Praieseant Sehaot Boards, [1984] 2 R.C.8. 66, 2 la p. 88,
Or, il va sans dire qu'il 4'agit 14 de cas exceprionnels.
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A judge faced wilh an application which falls
within the cxtremely namow canfings of this sec-
ond exception need not consider the second or
third tests since the caistence of irveparable harm
er the tocation of the balance of convenience are
Hrelevanl Tnasmuch as ihe eonstitutjonal 1ssue is
finally determined and a stay is unnecessary.

The supgestion has been made in the private law
context that a third exception In the American
Cyagramid “scrious question to be tried™ standard
should be recognized in coses where the factual
record i largely seftled prior to the applicalion
being made. Thus in Dizladex Communicarions
far, v Cramemond (1987, 34 DR, {4th) 302
(Ont, H.C.), at p. 3948, it was held that:

Where the facts are not substanlially in dispute, the
plainffs must be able to establish a strong prina facre
case and must show that they will suffer irreparable
harm if the injonclion is not granted. IF there are facts in
dispute, 2 lesser slandard musl be met. In that casc, the
plaintiffs must show that their case is net a lrivelous pne
znil there is a subsianlial guestion 1o be tried, and that,
yn the balance af comvenience, an injunction should be
pranted.

To the extent that this exception exists at all, it
should not be applied in Charter cases. Even if the
fucts upon which the Charter hreach is alleged are
not in dispute, ali of the evidence upon which the
5. 1 issue must be decided may oot be before the
meations court. Furthermore, at this stage an appel-
late cowrl will not normally have the time to con-
sider even a complote factual record propetly. It
follows that a motions ceurt should not attempt 1o
nadenake the careful analysis required for a con-
sideration of 5. 1 in an interloculory proceeding,

C. Irreparable Harm

Beetz §. determined in Mearropalitan Stores, at p.
128, ihat “[1]he second test consists in deciding
whether the litipam who seeks the interlocutory
injunction would, unless the injunction is granted,

Un juge appelé & ancher une demunde s’inscr-
vant dans les limites trés étroites de la deuxitme
exception n'a pas A examiner les deuxitme ou troi.
sigme crigres pulsque Pexistence du préjudice
irréparable vu {a prépondérance des inconvénients
ne sont pas pertinentes dans la mesure ob la ques-
tien constitulionnelle est tranchée de fagon défini-
tive ot rend 1nutile le sirsis,

Dans le contexte du droit privé, on a scuten
gqu'il faudrait reconnaftre uoe troisidme exception
au critére de «la question sénicuse A jugers, for
mulé dans 1 affaire American Cyanamid, lorsque e
dossier facteel cst en grande pactie téglé avant lo
dépit de la demande. Ainsi, dans 1'affaire Diala-
dex Comnnnications Ine. e, Crammond (1987), 34
D.LE. (4th) 392 (H.C. OnL), & la p. 396, o0 a cum-
chu:

[TRADBUCTION] Lorsgue ks fails ne sonl pas viaiment
conlestés, les demandeurs doivent £tre en mesure d'fa-
blir qu'l) existe une forle apparence de droil el qu'ils
subiront un préjndice irréparable si I"injonction est refu-
s€r. 3i les Faits sont contestés, le orilbre & satisfairc st
motns exigeant. LDans ce cas, les demandeurs doivent
établir que leur action n’est pas futile el qu'il exise une
question sérieuse A juger, et que, seton !a prépondérance
des inconvénients, une injonction deveatt &tre accordée.

Si cette exception existe, elle ne devrait pas s'ap-
pliquer aux cas relevant de la Charte, Méme 5i les
faits qui fondent Vallégation de violation de la
Charte ne sont pas conlesiSs, le tribunal des
reqoétes pourrait bien ne pas avoir devant lui tous
les Eléments de preuve requis pour up examen
fondé sur Uarticle premier. Par aillcors, & cette
éape, une cour d'appel n’atra habituellement pas
le temps d'examiner suffisamment méme un dos-
sier factuel complet. T s’ensuit qu’un bueng! des
requétes ne devrait pas tester de procéder A Fana-
lyse approfondie gue nécessite un examen de 'ar-
ticle pramier dans Je cadre d'une procédure interly-
culoire.

C. e préjudice irvéparable

Le juge Beetr a affirmé dans U'amét Meiropoli-

. fare Stores (3 la p. 128) que «|lle deuxiPme crilére

consiste i décider 51 la partie qui cherche & obtenir
I'injonction ifterlocutoire sobirait, 51 elle 'était
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suffer irreparable harm™. The karm which might be |

sffered by the respondent, should the relief sought
be granied, has been considered by some courts at
this stage. We are of the opinion that this is mare
appropriaiely deait with in the third part of the
analysis. Any alleged harm 1o the public imerest
should also be considered at that stage,

At this stage the only issue to be decided is
whether a refusal lo grant relicf could so adversely
affect the applicams’ own interesis that the harm
could not be remedied if the eventual decision on
the merits does not accord with the result of the
interlocutory application.

“Irreparabla” refers 1o the natore of the harm
suffered rather than its magnitude. It is haem which
either cannot be quantified in monelary terms or
which cannot be cured, nsually because one party
canned. collect damages from the other, Examples
of the former inclode instances where one party
will be put out of business by the court’s decision
{R.L. Crain Inc. v. Hendry (19B8), 42 D.LR. (4th)
218 (Sask. Q.B.0); where one party will suffer per-
manen: market loss or irrevocable damage to its
business repotation {(American Cyanamid, supra);
or where a permznent 1ogs of natural resources will
be the result when a challenged activity is not
enjoined {(MacMillan Bleedel Lid v, Mullir,
[1985] 3 W.W.R. 577 (B.C.C_A.})). The fact that
one party may be impecunious doss not autemnali-
cally determine the application in favour of the
other party who will not uHimately be able to col-
lect demages, although it may be a relevant conzid-
ermion (Hubbard v. Pin, [1976) Q.B. 142 (C.A.}.

The assessment of irreparable harm in intetlocu-
tory applications involving Charter rights is a task
which will often be more difficull than a compara-
ble assessment in a private law application. One
reason for this is that the notion of ireparable
harm is closely tied (o the remedy of damages, but
damages are not the primary remedy in Charter
cases.

pas accordée, un préjudice iméparable». Certaing
ribunaux ont examiné, i cette ftape, e préjudice
que I'intimé risque de subir si le redressement
demandé est accordé. Nous sommes d'avis qu'il
est plus approprié de le faire 3 la moisiéme étape de
"analyse. Le préjudice allégué & 'intérét poblic
devrajt également Etre examiné A cette €ape.

A Ia présente &ape, la seule question est de
savoir 51 le refus du redressement pouwrrait 2tre si
défavorable 2 I'intérét du requérant que le préju-
dice ne pourmait pas faire I'objet d’une réparation,
en cas de divergence entve la décision sur le fond
et I'issue de la demande interlocutoire.

Le eyme sirnfparables a trait & la namre du pré-
judice subi plutdt qu'a son Etendue. Crest un préju-
dice qui ne pent dtre quantifié du point de vue
moenétaire ou un préjudice anquel il ne peut Etre
remédié, en général parce qu'une partie ne pent
drre dédommagée par "avtre. Des exemples du
premice type sent le cas oif la décision duo trbunal
zura pour effet de faire perdie A une partic son
enireprise {(R.L Crain Jnc. o Hendry (1988), 48
D.L.R. (4th) 228 (B.R. Sask.)); e cas ol une partie
peut subir une perie commerciale permanente ou
un préjndice Imémeédishle & sa répuration commer-
ciale (American Cyanamrid, précit€); ou encure [e
cas oit une partie peut subir une perte permanente
de ressources naturelles iorsqu’une ActvilE contes-
the n'est pas interdite {(MarMiilan Bloedel Lid ¢
Mullin, [1985] A W.W.R. 577 (C.A.C.-B.)). Le fait
quane pariie soit impécunieuse n’entraine pas
automatiquement 1'acceptation de la requéte de
"autre partie qui ne sera pas £n mesure de percs-
voir uliérieurement des dommnages-imérits, mais
o prent @tre imc considération pertinente (Hubband
c. P, [1976] Q.B. 142 {C.A).

L appréciation du préjudice iréparable dans le
cas de demandes interlocufpires concernant des
droits garantis par la Charte est unc thche dui sera
habituellement plug difficile qu'une appréciation
comparable dans le cas d'une demande en mari#re
de droit privé. Une des raisons en est que la potion
de préjudics irréparable est éuoitement lide 3 la

. réparation que sont les dommages-intéréts, les-

quels ne constituent pas {z principale néparation
dans les cas relevant de la Charre.
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This Court has on seyeral occasions accepred
the principle that damages may be awarded for a
brzach of Charter rights: (see, for example, Miils
v. The Queen, [1986] | S.CR. B63, at pp. 883,
886, 243 and 97i; Nelles v. Oneario, [19897 2
S5.C.R, 170, at p. 196}. However, no hody of juris-
prudence has yet developed in respect of the prin-
ciples which might gavern the award of damages
under s. 24(1) of the Charter. In light of the uncer-
tain state of the law regarding the award of dam-
ages for a Charfer breach, it will in most cases be
impassible for a judpe on an interlocutory applica-
tion to detérmine whelher adequate compensation
could ever be obtained at trial. Therefore, gnti! the
law in this area has developed further, it is appro-
priate o assume thai the financial damage which
will be suffered by an applicant foifowing a refusal
of mlief, even thoogh capahle of guantificarion,
constitutes irreparable harm,

L. The Bolunce gf lpconvenience and Public
fneerest Considerations

The third test to be applied in an application for
interlocutory relief was described by Beetz . in
Merropolitan Stores at p. 125 as; “a determination
of which of the two parties will spffer the greater
harm from the granting or refusal of an intetlocu-
tory injunction, pending a decision on the mesits™,
In light of the relatively low theeshold of the first
test and the difficulties in applying the test of
irreperable harm in Charter cases, many interlocu-
tory procesdings will be determined ag this stage.

The Factors which must be considered in assess-
ing the “balance of inconvenience™ are numerous
and will vary in each individual case. In Arterican
Cyanamid, Lord Diplock castioned, at p. 408, that:

{iJt would be unwise to attempt even to list ail the vani-
Qs matiers which may need to be 12kean intd considera-
tion in deciding whers the balance lies, let alone to sug-
pet! the relative weight to be attached 10 them. These
will vary from case 1o case.

J

A plusicurs reprises, notre Cour 2 accepté le
priacipe que des donmnapges-intéréts peuvent e
accordés relativement & une violaton des droits
garantis par la Charte: (voir par exemple Mills ¢
La Reine, [1986] ! R.C.S. 863, nax pp. 883, 336,
943 &t 971; Melles c. Ontario, [1989) 2 R.C.5. 170,
i la p. 196). Toutefois, i1 n'existe pas encore de
théone juridique relative aux principes suscep-
tihles de régir I'octroi de dommages-inméndts ¢n
vertu du par, 24(1) de lo Charte. Comple tenu %
incertitude du droit quant & la condamnation
des dommages-inténdts en cas de violation deda
Charte, il sere dans la plupart des cas impossi
paur un juge saisi d'une demande inteclocutoire de
déterminer si un dédommagement adéquat pourrdy
dtre nblenu au proces. En conséquence, jusqu'i H:
gue le droit soit clerifié en cette matére, on
suppascr que le préjudice financier, méme quani-
fiable, qu'un refus de redressement causera an
requérant constitee un préjudice ireéparable.

D. La prépondérance des inconvénienrs er Uinté-
rét public

Dans "aredt Metropolitan Stores, e jupe Beetz
décrit, a la p. 129, ie woisidme critére applicable
une demand: de rtedressernent interlocutoire
comme un critdre qui consiste «3 déterminer
laquelle des deux parties subica le plos grand pré-
Judice selon que Fon accorde ou refuse une injonc-
tion ehteriocutoire en attendant une décision sur le
food». Compte teni des cxigences minimales rela-
tiverment peu élevées do premier critére et des dif-
ficultds d'application du critére du prijudice iré-
parable dans des cas relevant de [a Charre, cest &
ce stade que seront décidées de nombreuses procé-
dures interlocutoires.,

H ¥ 2 de nombreox facteurs 3 examiner dans
I"appréciation de la «prépondérance des inconvé-
nicnts» et ils varient d”un cas A Iautre. Dans 1'arét
American Cyanamid, lord Dipleck fait la mise en
gatde suivante (4 la p. 408):

[TRADUCTION] fi]l serait peu sage de tenter ne serair-ce
que d'dnuméner tous les SlEments variés qui poumaicnt
demander & #re pris en considération v moment du
choix de 1a gdécision Ia plus convenable, encofe moing
de proposer le pokds relatif & accorder & chacun de ces
éléents. Fn la matidre, chaque cas est un cas d'espice.

o1C
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He added, at p. 409, that “ther may be many other
special factors 10 be taken into consideration in the
particular circumsiances of individual cases.”

The decision in Meiropolitan Stores, at p. 149,
made ciear that in all constitutional cases the pub-
lic inlcrest is a “special factor’ which must be con-
sidered in assessing where the balance of conve-
nience lies and which must be “given the weight it
should carry.” This was the approsch properly fol-
lowed by Blair J. of the General Division of the
Ontario Court in Ainsiey Financial Corp. v. Onta-
rio Securitier Commission {1993), 14 OR. (3d)
280, at pp. 3034

Intzrlocitory injunctions involving a challenge o the
cemstitutional velidity of legislation or to the authority
af a law enforcement agency stand on a different footing
than ordinary cases involving claims for such relicf as
beaween privale litigants. The interests of the public,
which the agency is created to protect, reest be faken
int account and weighed in the balance, along with the
interests of the prvale litigants.

1. The Public Interest

Some general guidelines as to the methods to be
used in assessing the balance of inconvenience
were claboreted by Beetz 3. in AMetropolitan Stores.
A few additional points may be made. It is the
“polycentric” nature of the Charfer which requirgs
a consideration of the public intersst in determin-
ing the balance of convenience: sse Jamie Cassels,
“An Inconverient Balance: The Injunclion as a
Charter Remedy™, in J. Berryman, ed., Remedies:
Issues and Perspectives, 1991, 271, at pp, 301-5,
Howevey, the government docs not have 2 monop-
oly on the public imerest. As Cassels points oot at
p- 303:

While it iz of urmost importance tp consider Uhe pub-
lic interest in the balance of convenience, the public:
interest in Charfer litigation is not pnequivocal or ASYm-
metrical in the way suggested in Merropolitan Siores.
The Artorney General is nat the exclusive representative
of a monolithic *public” n Charfer disputes, nor does
the applicant always represent only an individuelized
tlaim, Most often, (ke applicant can also claim w

Tt ajonte, & [a p. 409: [TRADUCTION] «Il peut y avoir
beaucoup 4" awtres £léments particuliers dont il fagt
tenir compte dans lex circonstances particulidres

- d'um cas déterming.»

L’artét Metropelitan Stores, établit clairement
que, dans tus les litiges de narure constitution-
nelle, I'imténdt public est un «£lément particuliers &
congidérer dans I"appréciation de la prépondérance
des inconvénients, et qui doit tecevoir «l"impor-
tance qu’il mériles (2 2 p. 149). C'est la démarche
qui & §t€ correctement suivie par le jupe Blair de la
Division générale de la Cour de 1"Omtario dans
Iaffaire Ainsley Finanreial Corp. ¢. Ontario Seck-
rities Commission (1993), 14 O.R. (3d) 230, anx
pp. 303 et 304:

JTRADUCTION] Une infonction interlocutoire compor-
tant une contestation de la validitd constitulipanetle
d'une loi ou de Pautorid d'un crganisme chargd de
I"application de la loi différs des litiges ordinaires dans
lesquels les demandes de redeessement opposent des
plaideurs privés. 1 fawt tenir comple des intéréts du
public, que I'crgenisme a comme mamdst da protéger, et
en faire {‘appricistion par rappart b Mintérdr des plai-
deurs privés.

1. L'intérdt pubiic

Dars Metropolitan Steres, le juge Beetz a for-
mulé des dizectives générales quant sux methodes
4 utiliser dans |’appréciation de la prépondérance
des inconvénients. Ow peor y apporer quelques
précisions. C'est le caractire «polycentriques de 13
Charte qui exige un examen de 1'intérit public
dans I"appréciation de la prépondérance des incon-
véirients: voir Jamie Cassels, «An Inconvenient
Bzlance: The Injunction as a Charter Remedy»
dans I. Berryman, dir., Remedies: fssues and Pers-
pectives, 1991, 271, aux pp. 301 3 305, Toutefois,
le gouvermnement n'a pas le menopole de Uinténét
public. Comme le Fait ressortir Cassels, 4 1a p. 303:

(TRADUCTION] Bien qu’il soit fart important de wenir
campte de [imécé4 public dans "appréciation de la pré-
pondérance des incomwénienis, 'iménét public dans les
cas mhevant de la Charee n'est pas sans Equivoque o
asymétrique comme ke laisse enlendre ' zmrét Merrapoli-
tan Siores. Le procurcur général n'est pas le teprésen-
tant exchusif d'an public «monclithes dans les lidges sar
la Charte, et le mguérant re présente pas doajours kine
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represent oae vision of tha “public imterest™. Simtlady,
the public inrerest may nol afways gravitate in favour of
enforcement of cxisting legislation.

It is, we Lhink, appropriate thal it be open to both
parties in an interocutory Charrer proceeding 1o
rely upon considerations of the public inlerest.
Each patty is entitled to make the court aware of
the damage it might suffer peror 1o a decision on
the mernts. In addition, either the applicant or the
respondent may tip the scales of convenience in its
favour by demonsttating to the court a compelling
public interest in the graming or nefusal of the
relief sought. “Public imerest” includes both the
concerns of society generzlly and the paricular
interests of identifiable groups.

We would therefore reject an approach which
excludes consideration of any harm not directly
suffered by a party to the application. Such was the
position taken by the trial judge in Moergenraler v.
Ackroyd {1983), 150 DL.R. (3d} 5% (Ont. H.CO),
per Linden I, at p. 66.

The applicants tested their argument mainly on the
imeparable loss lo their potential women petients, who
would be urable to secure zbortions if the clinic is not
ailowrd to perform them. Even if it were established
that tese wontern would suffer ureperable harm, such
evidence would not ipdicate any irreparable harm to
these applicanis, which would warrani this eoun issuing
an injunction st their bebest. [Emphasis in vngiogl.]

When a privaie applicant alleges that the public
interest is at risk that harm must be demonstrated,
This is since private applicanls are normally pre-
sumed to be pursuing their own iterests rather
than those of the public at large. Tn considering the
balance of convenignce and the public interest, it

does not assist an applicant to claim that a given |

government authority dogs not represent the public
mierest. Ratker, the applicant must convince the

revendication individuslisée, La plupan du lemps, e
reqtiérant peut égalemenl affirmer qu'il eprésente yne
vision de «"imérEr publics. Dt méme, il se peur que
I'imtérét public ne milite pas toujours en faveur de ap-
Plication d'une 1oi existante,

A notre avis, il conviem d’autoriser les deux
partics & one procédure interlocuioire refevant de
la Charre & invoquer des considérations d'intéré
public. Chaque paitie a droil de faire connaitre
tribunel le préjudice gu’elle poutmait subir avant
décision sur le ford. En outre, le requérant ou Pin~
umé peut faire pencher la balance des inconvd—
nients en sa faveur en démontrant an tribunal s
I'intérét public commande 'octroi ou le refus d&
redressement demandé. «L'intérét publics comid
prend 3 a lois les intéréts de |"ensemble de &
société et ies intérérs paniculiers de groupes ident”
fiables.

En conségquence, nous sommes d’avis qu'il faut
rejeler une méthode d’analyse gui exclut 'examen
d"un préfudice non directement subl par une partie
i la requéte. Telle était 1 position adopiée par le
juge de premidre instance dans "affaire Morgenta-
ler ¢. Ackroyd (1982), 150 D.L.R, (3d) 59 (H.C.
Ont.). Le jupe Linden conclut 4 1a p, 66:

[TRADUCTION] Les regquérants fondent principalement
lewr argumentation sur le préjudice iméparable que ris-,
quent de subir lewrs palientes éventuclles qui ne pour-
ronl oblenir vn avortemnent si le clinigue n'est pes awo-
oséc & les faire. M&me 57l &ail &abli que cos femmer
subiraient un préjudice inméparabie, uns telle preuve
windiquerait pas que les requérants en ['espice subi-
raient un préjudice itréparable, justifiant la cour de déii-
vrer une injonction & leur demands. (En italigue dans

V'original.]

Lorsquun particutier soutient qu’un pré&jedice
est causé 3 ["intérét public, ce préjudice doit &ire
prouvé puisqu’on présume ordinairement qu'un
particulier poursuil son propre iniérét et non celui
de I'ensemile du public. Dans 1'examen de 1a pré-
pondérance des inconvénients et de I'intérét
public, il n"cst pas wiile & un requérant de soutenic
qui'une antonté gouvernementale donnée ne repré-
sente pas Dintérét public. 1 faut plutdl que ie

533



[1994] | RC.5,

BJR — MACDONALD INC. ¢. CANADA (PG}

Lay juges Sopinka et Cory 45

caurt of the public interest benefits which will flow
from the granting of the relief sought.

Couwrts have addressed the issue of the hatm 10
the public interest which can be relied upon by a
public authority in different ways. On the one hand
is the view expressed by the Federal Coun of
Appeal in Arrorey General of Cangda v. Fishing
Vessel Ohwhzers' Association of B.C., [1985]) | EC.
791, which overturned the trfal judge’s isswance of
an injunction restraiming Fisheries Officers from
implementing a fishing plan adopied under the
Fiskeries Act, RS.C. 1970, c. F-14, for several
reasons, including, at p. 795:

{b) the Iwdge assumed that the grant of the injuncton
would nol cause any damage 1o the appeilants. This was
wrong, When a public authonly is prevenied foone exer-
cising its statutory powers, it can be said, in a case like
the present one. that the public intcrest, of which that
awthority is the guardian, suffers ireparable harm,

This dictum received the guarded approval of
Beetz I. in Merropofitan Siores at p. 139, It was
applied by the Tral Division of the Federal Cournt
in Esquimalt Anglers’ Association v. Canada
{Minister of Fisherias and Oceans) (1988), M
F.T.R. 304.

A contrary view was expressed by McQuaid
LA, of the P.EI Court of Appeal in Isfand Tele-
Mhone Ce, Re (1987), 67 Nild. & PELR. 158,
who, in granting a stay of an arder of the Public
Utillg‘i'es Commiszsion pending appeal, stated at
p. 164

I can see no circumstances whatsoever under which the
Commission itself could be incomvenienced by a stay
pending appeal. As 8 regulatory body, it has no vested
inlerest. as such, in the outcome af the appesf. Tn fact, it
is nolL inconceivable that it shoukd welcome any appeal
which gocs especially to ite jurisdiction, for theseby it is
Provided with clear guidelines for the futore, in situa-
long where doubt may have therefors existed. The pub-

¥

f

requérant convaingue le tribunal des awantages,
pour |'intérét pubiic, qui découlzront de [ ociroi du
redressement demandé.

Cene question de !"atreinte 3 I"intérét public
invgquée pat une auiorité publique a été abordée
de diverses fagons par les wibunaux. D'un odié, on
trouve le paint de vue exprimé par la Cour d"appel
fédérale dans 1'arré1 Procureur général du Canada
€. Fishing Vessel Onners' Associativn of B.C,
[1985] 1 C.F. 791, qui a infirmé la décision de la
Division de premigre instance J'accorder une
injonction empéchant des fonclionnaires des
pécheries de metire en cuvre un plan de piche
adopté en vertu de la Lot sur les pécheries. 3.R.C.
1970, ch. F-14. Pami d'autres motifs, 1a cour a
souligné celui-ci (A la p. 795):

b) Te juge a e bort de tenir pour acquis que le Fait d'ac-
corder I'injoRclion ne canseradl apcon toff aux appe-
lants, Lovsqu’on empiche un mrganisme public d'exer
cer Jes pouvoirs gue la lei lui confire, on pet alors
affirmer, en présence d'un cas comme celui qui aous
oecupe, que Uintérét public, dont cet organisme est le
garfien, subit un bt iméparable,

Le juge Beelz a approuvé avec réserve ces
rematques dans I'amét Metropofitar Stores (3 la p.
139). Elles ont &1é appliquées par la Division de
premitre instance de 1a Cour fédérale dans Esqui-
malt Anglers” Association c. Canada (Ministre des
péches «f scéans) (1988), 21 FT.R. MM,

Un peint de vue contraire a été exprime par le
juge McQuaid de 1la Cour d’appel de Iile-du-
Prince-Edouard dans lsland Telephone Co., Re
(1987), 67 Nfld. & P.ELR. 158, gui, en autorisant
un sutsis d'exécution d’une otdonnance de la
Public Utilities Commission porté en appel, a
affirmé, & Ja p. 164

[TRADKCTION] Je ne vois eucene clroonstance spsceph-
ble de causer uh inconvénient 3 fa Commission a'il y 2
sursis d*exécuticn en atendant 1'appel. En tant qu’orga-
nisme de réglementation, la Commissior ne possédes
avcon inéed acquis quant b Iissus 3¢ I'appel. En fait,
an peut concevoir quiell: soit Favorable 3 un appel qui
porte lout perticutiérenent sur sa compétence, car effe
s¢ trouve & recevoir des directives ¢laires pour Pavesir
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lic interest is equaily well sérved, in the same sense, by
any appeal ...

in our view., the concept of inconvenience
should be widely consiroed in Charter cases. In
the case of a public authority, the anus of demon-
straling imreparable harm to the public interest is
less than that af a private applicant. This is partly a
function of te nature of the public authodly and
parily & funclion of the action sought to be
enjoined. The test will nearly always be satisfied
simply upon proof that the authority is charged
with the duty of promoting or protecting the public
interest and upon some indication that the
impugnerl lepislation, regulation, or activity was
undertaken pursuant to that responsibility. Once
these minimal requirements have been met, the
court should in most cases assuine that irkeparable
harm 10 the public interest wonld result from the
restraint of that action,

A court should not, as a general rule, attempt to
asceriain whether actual barm would resuft from
the restraint sought. To do so would in effect
require judicial inguiry into whether the povern-
ment is goveming well, since il implies the possi-
bility that the povernment action does not have the
effect of promoting the public interest and that the
restraint of the acticn would therelure not harro the
public interest. The Charter does not give the
cours a licence to evaluate the effectivencss of
government action, but only Lo restrain it where it
encroaches upon fundamental rights.

Consideration of the public inlerest may also be
influenced by other factors. In Mefrapolitan Stores,
it was ohserved that public interest considerations
will weigh more heavily in & “suspension” case
than in an “exemption” case. The reason for this is
that the public interest is much less likely to be
detrimentally affected when a diserete and limiesd
number of applicants are exempted from the appli-
calion of certain provisions of a law than when the
application of cerain provigsions of a law than
when the applicalion of the law is suspended
entirely. Se¢ Black v. Taw Sociery of Alberta
(1983), 134 DE.R (3d) 439, Yancowver General

relativement & des situzaiions od i aurait pu exister des
doutes. De |3 m¥me manitre, un appel scrt également
bien l'intérdt public . , |

A notre avis, ke concept dinconvénient doit
recevoir une interprétation large dens les cas rele-
vant de lan Chgrte. Dans le cas d'un organisme
public, le fardeau d'établir le préjudice irméparabie
A I'intérér public est moins exigeant que pour w
particulier &n raison, er partie, de lu namre mémes
de l'organise public et, en partie, de Mactioh®
qu'en veut faire interdire. On pourra presque roul>
Jjours satisfaire au crittre en établissant simplement
que organisme a le devoir de favoriser ou de pro—
téger I'intéré public et en indiquant que ¢ est dané
wette. sphére de responsabilité que se siuent I
texte légisiatif, le réglement ov I'activité comestésS:
§i V'on a sarisfait 4 ces exigences minimales, Je tris
bunal deveail, dans la plupart des cas, supposer ques
I'interdiction de |'action causera un préjudice irmé-
parable 4 I'intérdt public.

En rigle générale, un tibunal ne devrait pas ten-
ter de déterminer si I'imerdiction demandée entrai-
nerait un prjudice réel. Le faire amenerait en réa-
lité le tribunal 4 examiner si le gouvernement
gouverne bien, puisque 1"on se trouverait implicite-
ment A laisser entendre gue |'action gouvernemen-
tale nw’a pas pour effet de favoriser 'intérét public
et que "nterdiction ne causerait donc aucun préju-
dice & I"ineérdt public. La Charte autorise les tribu-
Haux non pas & évalver 1'efficacité des mesures pri-
ses par le gZouvernement, mais seulement i
empécher celui-ci d empidter sur les garenties fon-
damentales.

"L'examen de 'intérét public pent galement Etpe
touché par d'autres facteurs. Dans Mefropolitan
Storez, on 3 fait remarquer que les considérations
d'intérét public ont davantage de poids dans les cas
de «suspensions que dans ies cas d'«exemptions.
La raison en est que I"atteinte & |"intérét public est
beancoup moing probable dans le cas oil un groupe
reswreint et distinct de requérants est exempté de
I*appiication de certzines dispositions d'une loi
que dans e cas ob I'application de la loi est sus-
pendue dans sa towlité. Voir Ies affaires Black o
Law Sociery of Athertg (1983), 144 DL.R. (3d)
439: Vancowver Genera!l Hospital ¢, Staffman
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Hospital v. Staffiran (1985), 23 DLR. _{4&1) t46h:
Rio Horel Lrd. v. Commission des licences et
permis d'afeool, {1986] 2 SCR. ix.

Similarly, even in suspension cases, a court may
be able to provide some relief if it can sufficiently
limit the scope of the applicant™s request for _relmf
so that the general public intergst in the cnntl.nm?d
application of the Jaw is not affected. Thus in
Onturio Jockey Club v. Swith (1922), 22 OW.N,
373 (H.C.), the court restrmined Lhe enforcement of
an impugned taxalion statule against the applicant
but ordered him to pay an amount equivalent to the
tax inte court pending the disposition of the main
aclion.

2. The Siaws Quo

In the course of discussing the balance of conve-
nicnce in American Cyanamid. Lord Diplock
seated ut p. 408 that when everything else is equal,
“il is a counsel of prudence 1o .. . preserve the ste-
fus que.”’ This approach would seemn to be of lim-
ftcd value in private law cases, and, although there
may be cxceptions, as 2 gencral rele it has no merit
as such in the face of the alleged vioiation of Fun-
disniental righis, Qne of the functions of the Char-
fer is to provide individuals with a ool 1o chal-
Ienge the existing order of things or status quo.
The issues have 1o be balanced in the manner
deseribed in these reasons.

E. Summary

Il may he helpful at this stage to review the fac-
tors 1¢ be eonsidered on an application for interloe-
ulory relicf in & Chearfer case,

Asx indicated in Mcetrapalitan Srares, the thres-
pant Amnerican Cyanantid tou should be applied to
applications for interloculory injunctions and as

well for stays in both privale law and Charter *

cases,

(1985), 23 DLR, (#th) 146, Rio Horel Lid. ¢
Commission des licences er permis d'aleool,
[19B6] 2 R.C.5. ix,

Par ailleurs, méme dans les cas de suspension,
un tribunal peut Etre en mesure d'offrir quelque
redressement §°'il arrive & suffisamment circons-
crire Ja demande de redressenient du reyudtant de
fagon A pe pas modtfier 1" application continne de la
loi que comttnande I"intérdt public géndral, Ainsi.
dans la décision Ontarie Jockey Club c. Smith
(1922), 22 OW.N. 373 (H.C.), le tribunal a res-
treint & I'égand du requérant 1*application d'vme loi
fiscale contestée, mais lui  ardonné de consigner 2
la cour fa somme cormespondant gux taxes exipdes,
en attendant le réglement de I"action priocipale.

2. Le statu quo

Dans [e cadre de I'examen de la prépondérance

. des inconvénients dans 1*affaire American Cyana-

mid, lord Dipiock a affirmé que, toumtes choses
demeurant égales, [TRADUCTION] «i} sern plus pru-
dent ¢*adopter les mesures propres A maintenir le
starn quowe {p. 408). Celte méthode semble &tre
d’une wtilitd resmreinte dans les litiges de droit
prive; quoiqu'il puisse y avoir des exceptions, en
régle géndrale, |'application de cette mé&thode n'est
pas forrdée comme telle lorsqu’on invogue la vio-
latron de droils forndamentaux., L'une des fonctions
de la Charte gst de foumnir sux particuliets un
muyen de conggter Fordre acuel des choses ou Ie
stalu yuo. Les diverses questions deivent &tre pon-
dérdes de Ia fagon décrite dars les présents matifs.

B. Sommaire

Tl est utile & c& stade de résumer bes factenrs i
examiner dans le cas d'une demande de redresse-
ment interlocutoire dans wn cas relsvant de la

Charte.

Comme |'indique Merropoiitan Stores | analyse
en trois éapes d'American Cyanamid deveait s°ap-
pliquer sux demandes d'injonctions interlocutoires
ct de suspensions d'instance, tant en drojt privé
que dans les affaires relevant de 1a Charre.

1994 Canlll 117 {(8CC)
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At the first stage, an applicant for interlneutory
reliel in a Charer case must demonsirale a serious
question o be tried. Whether the test has bsen sat-
isfied should be delermined by a motiens judge on
the basis of common sense and an extremely Nm-
Bed review of the case on the ments. The fact that
an appellate court has pranted leave in the main
action is, of course, a relevant and weighty consid-
eration, as is any judgment on the merts which has
been rendered, althquph neither is necessarily con-
clusive of the matter. A molions court should only
g bevead a preliminary investigation of the merits
when the result of the interlocutory motion will in
eifect amount o 3 final determination of the
actiom, or when the constitutionality of a chal-
lenged statute can be determined as a pure ques-
tion of tew. Instances of this sort will be exceed-
ingly rare. Unless the case on the merits is
frivalous or vexalious, or the copstitnfonality of
the statule is a pure question of law, a judge on a
mation for reiief must, as a general mule, consider
the second aad third stages of the Metropolitan
Stores test.

Al the second stage the applicant most convince
the court that it will suffer ireparable harm if the
relief is not gramed. ‘Trreparable’ refers ta the
natare of the harm rather than its magnitude. In
Charter cases, even guantifiable financial loss
relicd upon by an applicant may be considensd
irrcparabie barm so long a5 it 15 unclear that such
loss could be recovered at the time of a decision on
the merits.

The third btanch of U test, requiring an assess-
tent of the balance of inconvenience, will often
determine the resuit in applications invoiving
Charter tights. In addition to the damage each
party alleges it will suffer, the interest of the public
musi be taken into account. The effect a decision
on the appiication will have upon the public inter-
st may be relied upon by either party. These pub-
lic interest considerations will catry less weight in
exemption cases than in suspension cages, When
the nature and deciared purpose of legislation is o

A I2 promiere étape, fe requérant d'un sedresse
ment intedacutoire dans un cas relevapt de I;
Charte doit établir ['existence dune questior
sérim_:sc a juger. Le juge de [a requeéte doit détermi:
mer 51 le requérant a satisfait au crittee, en se fon-
dant sur le bon sens et un examen extrdmemen
restreint du fond de 1'affaire. Le fait qu'une com
d'appel a accordé ume amorisation deppel relati-
vement & I'action principale constilue ceres @i
considération pertingnte &t importanie, de mige
que tont jugement rendu sur le fond; toutefois, hi
Uune ni l'autre de ces considérations n'est con-
cluanic. Le tribunal saisi de la requite ne deveail
aller au-deid d’on examen préliminaire du fondmie
1"affaire que lorsque fe résultat de la reoudte indgr-
locutoire Equivaudrz en fait 3 un régiement A e
I'action, ou que la question de constitutionnaimé
d’une loi se présente comme une pure gquestion ds
droit. Les cas de ¢ce genre sont extrémement rares.
Sauf lorsgue 1a réclamation est furile on vexaaire
ou que la question de la constitutionnalité d une loi
s¢ prisente comme une pure guestion de droig, fe
juge de Ia requbte devrait procéder & I'examen des
deuxidme et troisiéme élapes de 1'analyse décrite
dans 1'arrét Metropolitan Stores.

A la deuxidme étape, Ie requérant doit convain-
cre la cour qu'il subira un préjudice iméparabie en
cas de refus du redressement. Le terme «itrépara-
hle» a trajt & la namre du préjudice et non A sen
étendue. Dans dek cas relevant de la Charre, méme
une perie financitre quantifiabie, invoquée & I"ap-
put d'une demande, pewt étre considérée comme
un préjudice irrdparable 5%l n'est pas Svident qu'il
pouttait y avoir recouviement au moment de la
décision sur le fond.

C'est 1a toisitme étape du eritdre, ceile de !'ap-
préciation de la prépondérance des inconvénients,
qui permettra habitucllement de (rancher les
demandes concernan: des drofts garantis par [a
Churte. En plus du prfjudice que chague partic
prétend qu'elle subirg, il faut tenir compte de Iin-
wWrét public. L'effet quune décision sur la
demande anra sur 1'intérdt public peut ftre invoqué

. par |'une ou Fautre pantie. Les considérations d'in-

it public suronl meins de poids dans les cas
d'exemption que dans les cas de suspension. Si la
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promote the public interest. a motions covrt should
nol b concered whether the legislation actually
has such an effect. I must be assumed 10 do so. In
order to avercome 1he assumed benefit to the pub-
lic inlerosl artsing from the contineed application
of the lepislation, the applicont who relies on the
public nterest must demonsirate that the suspen-
sion of {he legislation would itsetf provide a public
benefit.

We would add 1o this boief summary that, as =
gencrel rule, the same principles wanld apply
whent 1 government authotily is the applicant in a
motion for intetlocutary relief. However, the issue
of public interest, as an aspect of irreparable harm
to the intercsts of 1the governmeny, will be consid-
cred in the second stage. It will again be consid-
cred in the thind slage when harm to the applicant
is balanced with harm to the respondent including
any harm to the public interest established by the
lutter,

VII. Application of the Principles to these Cases

A, A Serious Question to ke Tred

The applicants contend that these cases mise
several serious issucs 10 be tied. Among these is
the question of the application of the ratienal con-
necticn and the minimal impairment tests in order
to justify the infringement upon freedom of
expression gceasioned by a blanker ban an tobaceo
advertising. On this issue, Chabot ). of the Quebec
Superior Caurt and Brossard I.A. in dissent in the
Court of Appeal held thar the government had ot
satisfied these tests and that the ban could not be
Justified under s. 3 of the Charter, The majority of
the Count of Appeal held thal the ban was justified,
The conflicl in e rasons arises from differemt
interprelations of the extent 1o which recent juris-
prudence has relaxed Ihe anus fixed upon the state
o R v. Oakes, [1986} | §.C.R. 103, 10 justify its
action in public wellare initiatives. This Courl has
granted leave 10 hear the appeals on the merdts.
When faccd with separate motions lor interlocu-
tory rclick pentaining 1o these cases, the Quebec
Cuoun of Appeal stned that "Jwihalever the oun-
came of these appeals, they clearly roise serious

i

nature et 'objet affirmé de l1a loi sont de promon-
voir I'intérét public, le tribunal des requétes ne
devrait pas se demumeder si la loi 2 réelkement cet

, effer. 11 Faut supposer que ted est le cas. Pour armi-

ver A contrer le supposd avanlage de I'application
eontinwe de [a loi que commande Lintérét public,
le requérant qui invoque 'intérét public doit eablir
que la suspension de Vapplication de la loi secait
elle-méme & "avantape du public,

Enfin, en rigle générale, les mBmes principes
s'appliqueraient lorsqu'un organisme gouvemne-
mental présente une demande de redressement
interlocutaire. Cependant, c’est 4 la deoxiéme
étape que sera examinés la question de I'intérét
public, cn tant qu'aspect du préjudice imréparable
causé aux intéréis du gouvernement. Cette ques-
don sera de nouveau examinde i la traisiéme €tape
lorsque le préjudice du requérant est examing par
rapport 4 celui de I'intimé, y compris le préjudice
que ce demier aura ftabli du point de vue de I"ints-
et public.

VIL Application des principes en "aspace

A. Hne guestion séricuse & juger

Les requérantcs soutiemnent que les présentes
affaires soulevent plusieurs questions séricuses i
juger, dont celle de I'application des critdres du
lizn rtionnel et de 1"atteinte minimale, qui servent
A justifier I'aneinte a Ia libertd d'expression entral-
née par |'interdiction générale de la publiciié sur
les produits du tabac. Sur ce point, le juge Chabot
de |z Cour supérieurs du Québer et le jupe Bros-
satd, dissident, de 12 Cour d’appe] ont conclu que
le gouvemement o’avait pas satisfait & ces critkres
et que l'interdiction ne pouvait se fustifier en vertu
de Uarticle prerier de Ja Charte. La Cour dappel
a la majoritd a starué que Tinterdiction pouvair se
justifier. Ces divergences d'opinions résaltent
d'interprétations différentes de la portée de "os-
souplissemenr 4 la chéorie du fardeau imposé an
ministere public dans "arét R, ¢, Qakes, [1986] |
R.C.5. )03, lorsqu'il veut justifier son intervention
dans fe domaine du bicn-2tre puhblic. Motre Cour 2
accordé les autarisations de pourvoi sur le fond.
Relativement 3 des requéies distinctes de redeesse-
ment interlocutoire en 1'espéee, Iz Cour o appel du
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constitutional issues.” This observation of the Que-
bec Court of Appeal and the decision to grant
leaves w appeal clearly indicate that these cases
maise scrious questions of law.

B. Irreparable Harm

The applicants allege that if they are not granted
interlocuiery relief they will be foreed to spend
very large sums of money immediately in order to
comply with the regulations. In the event that their
appeals are allowed by this Court, the applicants
contend that they will not be able either to recover
their costs from the govemment or to rever to
their current packaging practices wilhout again
incurmng the same expense.

Monetary loss of this nature will rot usually
amount 10 irreparable harm in private law cases.
Where the povernment is the unsuceessful party in
a constitutional claim, however, a plaintiff will
face a much more diffico’t task in establishing
constitutional liability and obtaining monetary
redress. The expendilures which the new regula-
tiens require will therefore impese irreparable
hartn on the applicants if these motions are denied
but the main actions are successful on appeal.

C. Baiance of Inconvetience

Among the factors which must be considered in
order 1o deterinine whether the granting or with-
holding of interlocutory relief would occasion
Ereater inconvenience are the namre of the relief
sought and of the harm which the paties contend
they will suifer, the nature of the legislatior which
is under attack, and where the public interest lies.

The losses which the applicants would suffer
should relief be denied azre stictly financial in
nzture, The required expendimre is significant and
would yndoubredly impose considerable economic
hardship on the 1woe companies. Nunetheless, as

Québec 2 affirmé que: [TRADUCTION] «[qluelle que
soit I'issue de ces appels, ils soulévent clairement
des questions constitutionnelles séricusesn Cene
cbservation de la Coor d'appel du Québec et les
autenisations d’appel données par notre Cour indi-
yuent clairement que les présentes affaires soul?-
vent des questions de droit sérienses.

B. Le préjudice irrdparable ~

Lz2s requérantes soutiennent que si elles n'ﬂb—%
ticnnent pas le redressement inlerlocutoire, elles!-
seront immeédiatement [orcées de faire des dépen.—
ses ks imporantes pour se conformer an rdgle-—
men et que, advenant le cas od notre Cour accueil- 5
lerait ley pourveis des requérantes, elles ne seronl
pas en mesure de recouveer du gouvernsment lesé
coilts subis ou de revenir & leurs méthodes™
actuclles d'embaltage sans engager de nouvean les
mémes dépenses.

Ure perte monétaire de cette hature n'équivan-
dra habitneilement pas & un préjudice irréparable
dans des affaires de droit privé. Toutefois, lorsque
le gouvernement est fa partie qui échowe dans une
affaire de naiare constitutionnelle, un demandeur
aura beaucoup plus de difficulté 2 établir ta respon-
sabilité constimtionnelle et & obtenir ene réparation
monétaire. Les dépenses requises par le nonveau
tiglement causeron! donc un préjudice irméparable
avx requérantes si les présentes demandes sont
refus€es, mais [es actions principales accoeillies en

appet.
C. La prépondéronce des inconvénients

Pour détermines lequel de 1"octooi ou du refus
du redressement interlocutoire occasionnerail le
plus d’inconvénients, il faut notamment prooSder 3
I'examen des facteurs suivants: la natore du redres-
sement demandé et du préjudice invoqué par bes
parties, la pature d& la loi contesiée el 1'incérér
public.

Les pertes gue subiraient les requérantes, em cas
de refus du redressement, sont de nature stricte-
ment financitre. Les dépenses ndcessaires samt
importantes et imposerzient certainement un far-
deav &onomique considérable aux deux saciétés.
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poinled out by the respondent, the applicants are
large and very successiul corporations, each with
annual eomings well in excess of $30.000,000.
They have a greater capacity 1o absorh any loss
thar would many smaller enterprises. Sevondarily,
assuming that the demand for cigareltes is not
solely a function of price, the companies may also
be able ta pass on some of their losses to their cus-
tomers in the form of price increases. Therefore,
although the harm suffered may be irmeparable, it
will not affect the long-term viability of the appli-
cants.,

Second, the applicants are two companies who
seek to be exempted from compliance with the lat-
est regulalions published under the Tobacce Frod-
uees Control Act. On the face of the manter, this
case appears o be an “exemption case™ as that
phrase was used by Beetz I. in Metropofitan
Stores. However, since there are only three lobacco
producing companies operating in Canada, the
application really is in the nature of a “suspension
case”. The applicants admitted in argtiment that
they were in effect seeking to suspend the applica-
tion of the new reguladons o all obacon produc-
ing companies in Canada for a peried of ane year
following the judgment of this Court on the merits.
The resnlt of these motions will therefore affect the
whole of the Canadian tobacco producing industry,
Further, the impugned provisions are broad in
nature. Thus it i5 approptiate to classify these
applications as snspension cases and therefore ones
in which “the public inferest nermally carties
greater weight in favour of compliance with
existing legislation™ (p. 147).

, The weight accorded to public interest concerns
1s partly a function of the nature of kegislution gen-
erally, and partly a funcrion of the purposes of the

specific picer of legislation under atlack. As Bestz

J. explained, at p. 133, in Meiropolitan Srores:

Whether or nat they are liimatcly held 10 be consti-
lulicnat, the laws which lingants seek to suspend or
from which they seck 1o be exempred by way of inter-
locutory injuncrive relicl tave been cnacted by demo-

Néanmoins, comnme t'a foil ressortic 1'intimé, les
regjuérantes somt des socidids importantes et pros-
ptres, dont les revenus annuels dépassent les 50
millions de dollars. Elles peuvent absorber des
pertes plue facilement que des entreprises plus
petites. De plus, 5i "on présume que, pour (25 ciga-
reties, fa demande me dépend pas uniquement du
prix, ces socifiés peuvent repotter 10Nt Accroisse-
roent des dépenses sur lewrs clients par le biais de
majorations de prix. Bn conséquence, bien gque le
préjudics subi puisse &tre iivéparable, il n'aura pas
d’incidence 2 long 1erme sur la vizhilité des entre-
prises requérantes.

Deoxidmement, les reyoérantes sont deux
socktés qui veulent &te exemptées de 1applica-
lion des demiéres modificutions du riglement pris
en vertu de la Loi réglementany lex produits du
fabac. Av va do dossier, le lidge pamit étre un
«cas §'exemption» au sens ot cette expression a
€t employée par le juge Beetz dans Metrepolitan
Stores. Toutefois, puisqu’il m'existe que trois
sociélés de production de labac ak Canada, les
demandes constituent en réalité une sorte de «cas
de suspension». Les requérantes ont admis au
cours des débats qu'alles cherchaiznt en fait & foire
suspendre I'application du nouwveat réglement i
I'égard de toues les socififs de production de
tahac au Canpda pendant une période d'un an sui-
vant le jugement de notre Cour sur e fond. La
décision rendue relativement aux demandes aura
donc des répercussions sur I'ensembie de IMindus-
trie canadienne duo tabac. Par ailleurs, les disposi-
fions attaquées sont de nature générale. Il convient
donc de considérer ces demandes comme un cas de
suspension of, en conséguence, COmMME un cas ol
«l’intérét public commande normalement davan-
tage ke respect de 1a législation existantes (p, 147),

L’importance accordée aux préoccupations d'in-
téndt public dépend en pantie de ia nature de la loi
en général ¢t en partie de I'objet de la loi contes-
tée. Comme le juge Beetz I'explique, A la p. 135 de
Uarcét Mecropalitan Stores:

Qu'elles soient cu non finzalement jugées constitution-
nielles, les lois donl lee plaideurs cherchent & obienir 1a
suspension, ou de 1'applicalion desquelles ils demandent
d*atre exemptéEs par vaie d'injonction inlerlocutaire, ont

1994 CanLll 117 {5CC}
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craticalfy-elecled legislaiores and acz generally passed
far the common good, for nstance: . .. the prolection
of public hesith . ... It seams 2eiomalic that the prent-
ing of huergcutory mjunclive relief in most suspension
cases and, up to a poink, as will be seen later, in goite a
few exempiivn cases, is susceptible tlemporarily 1o frus-
traie the pursuit of the commwn good. [Emphasis
added

The regulations under attack were adopted pur-
suant to 5. 3 of the Tobocco Products Controd Act
which states:

3. The purpose of this Act is to provide a legislative
response 1o a national public health preblem of substan-
tiat and pressing copeetn and, in particular,

(] to protect the bealth of Canadians in the light of
conclusive evidence implicating tobecco use in the
incidence of numerous debilitating and Faral dissases;

{h} to protect young persens ang others, 1o the exient
that is reasomabie in a free and democratic society,
from inducements to use whacce products and conse-
quent dependence on them: and

{c} to enhance public awareness of the hazapk of
tobacce use by ensuning the effective communicativn
of pertinent information te consumers of wwhacco
products,

The Regulatory Impact Anaiysis Statement, it
the Canada Gagerte, Part B, Vol, 127, No. 16,
p. 3234, at p. 3285, which accompanied the regula-
tions stated:

The increesed number and revised formar of the
health messages reflect the strong consensus of the pub-
lic health community that the serious heaith hazards of
using these peoducts be more fully and effectively com-
municated to consumers. Support for these changes has
been manifested by hundreds of letters and 2 momber of
submissions by public health groups highly critical of
the initiad regulatory mquircments unde this kaislation
as well a5 3 number of Departmental studies inlicating
thetr need.

Sopinka and Cory I, {£2Mi 1 5.CR.

été adoptées par des législatures démocraliguement
élues et visent pénéralement le bien commun, par

cxemmple: [. . .| protéger la santé |. . .] II samble bien

© évident gu'une injonction interlpcutping dans la plupar

des cas de suspension el jusgu'd un certain point,
comme nous allops le vair plus loin, dans un bon nomn-
bz e cas " exemprion, risgue d¢ contrecarret Empori-
rement la poursuite du biet commuon. (Nous souli-
pnoms.]

Le réglement attaqué a été adopté conformé-
ment a 'ait. 3 de la Lof réglementant les produits
du takac qui prévair:

3. La présente [oi m pour objer de s'amaquer, sur le
pian l€gislatif, i un probleme qui, dans ie domaine de ia
santé pablique, a5t prave, urgent et d'envergure natic-
nale et, plus perticuligrement:

a} de protéger la santé des Canadienres er des Cana-
diens compte tena das preuves établissam de fagon
indiseutable un Jren entre I'usage du tabac et de nom-
brcuses maladies débilitantes ou mortelles;

B de préserver notamment s jeunes, autant que Faire
3 peut dans une sociéié libre et démocratique, des
incitations i la consommation du tabac et du taba-
gistite qui peut en résulter

c} de migux sensibiliser les Canadiennes et es Cama-
dizns aux méfails du tabac par la diffusion cificace de
l'information utile aux consommateurs de celuioi,

Le Résumé de "étude d'impact de ta réglemen-
tation (CGazere du Canada, partie II, vol. 127,
nt 16, p. 3284, 4 la p. 3285, qui accompagne le
téglement précise:

L’augmentation du nombre des messages relatifs 4 ke
santé ¢t Ia madification de la peésentation de ces mes-
sages i€moignent Ju consensus profond suquel sont par-
venus les wesponsables de la sanié publique, 2 saveir
qu’il faut faire: connattre de fagon plus compidte of plus
efficate aux consommatetrs les graves dangers de
'ugage du tabac sur la samté. Des appuis poor les modi-
hications réglementaires onl &¢ exprimés dans des cen-
taines de lettres et dans on cenain nombre de mémuoires
pifceniés par des groupes du secteur de lz samé
publigue, qui omt critiqué les premders rkgiemenis

en application de la Toi, ainsi que daps un cer-
tzin nombre d*éludes ministérielles soulignant la néces-
sité de ces modificationa.

Canktl 117 (5CC)
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These are clear indicetiuns that the government
passed the regulations with the intention of pro-
lecting puhlic health and thereby furthering the
public good. Further, both panties agree that past
studies have shown that health wamings on
tabacco product packages do have some effects in
terms of increzsing public awareness of the dan-
gers of smoking and in reducing the overall inci-
dence of smoking in our society. The applicants,
however, argued strenucusly thar the govermment
has not shown and cammot show thal the specific
requirements imposed by the impugned regulations
have any positive public benzfits. We do not think
that such an argument assists the applicants at this
intetlocutory stage.

When the government declares that it is passing
legislation in order 1o protect and promote public
health and it is shown that the restezints which it
seeks lo place upon an industry are of the same
nature as those which in the past have had positive
public benefits, it is not for 2 court on an interlocy-
100y MOtion o assess the actual benefits which will
resolt from the specific terms of the legislation.
That is particularty s in this case, where this very
narter 15 one of the main issues o he resolved o
the appeal. Rather, it is for the applicants 10 offset
these public interest considerations by demonstrat-
ing 2 more enmpelling public interest in sus-
pending the application of the legislation.

The applicants in Lhese cazes made no attempt to
argee any public interest in the continued applica-
tion of current packaging requirements rather than
the new requirements. The only possible public
interest is that of smakers’ not having the price of
a package of cigareties increase. Such an increase
i4 not likely 1o be excessive and is purely eco-
nomic in nature. Therefore, any public interest in
maintaining the current price of tobocco produsts
cannol carry much weight. This is particularly so
when it is halaneed against the urdeniable impor-
tance of the public interest in heaith and in the pre-

Ce qui a €1é cité indique clairement que le gou-
vemement a adopié le réglement en cause dans
Uintention de protéger la santé publique et donc

. pour promouvoit le bicn public. Par ailleurs, les

deux parties ont reconnu que des éndes réalisdes
dans le passé ont démontré que les miscs oo garde
apposées sur les emballages de produits du abac
produisent des résultais ¢n ce quUils sensibiliscnt
davantage le public aux dangers du tabagisme et
cantribuent & réduire 'usage général du tabac dans
notre seciéf, Toutefois, les requérantes ont sou-
tenu avec viguour que le gouvermnement n'a pas
€tabli et gu’il ne peut £rablir que les exigences spé-
cifiques imposées par le réglement attacgué présen-
tent des avaniages pour le public. A notre avis, cet
argument ne vient pas en aide aux requérantes A ce
stade interiocutuirs.

3i le pouvernement déclare qu'ii adopie une loi
pour proféger et promouvoir 12 santé publique et
s'il est tabli que les limites qu'il vent imposer A
l'industrie sont de m&me nature gque celles qui,
dans Je passé, ont eu des gvantages concrets pour
le public, il n'apparticnt pas 4 un trbunal saisi
d'une requéte inlerlocutoire d'évaluer fes véri-
tables avantages qui déconleront des exigences
particulitres de 12 ki. Cela est d'autant plus vizi &n
I'espiee qutil 5’agit de 1'une des questions princi-
pales b trancher en appel. Les requérantes doivent
plutdt faire contrepoids 4 ces considérations 4" inte-
rét public en établissant que ia suspension de I'ap-
plication de la loi serait davantage dans ['inérét
public.

En Uespice, les requéranies n'ont pas tenlé de
faire valoir que l'intérét public commande 1" appli-
cation continue des exipences actuelles ¢n matidre
d'embailage phndt que des nouvelles exigences. 1
o'y a que la non-majoration du prix d*un paquel de
cigareties pour les fumeurs qui pourrsit &re dans
Uintérét public. Une teile majoration des prix pe
sera vraisemblablement pas excessive et sera de
niture purement économique. En conséquence,
I‘argument qu'il existc un intérét pour le public &
maintenit le prix actucl des produits du tabac ne
peut avoir beauconp de poids, Cela est toul parti-
¢ulizrement vrai lorsque ce facteur est examing par
rapport & Pimponance inconlestable de I' inérég du

1984 CanLll 117 (SCC)
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Sopinka and Cory JJ.  [1994] | SCR.

vention of the widespread and serious medical
problems direcily anributable to smoking,

The balance of inconvenience weighs strongly a

in favour of the respondent and is not offset by the
irreparable harm that the applicants may suffer if
relief iz denied. The public interest in health is of
such compeiling impottance that the applications
for a stay rmust be dismissed with costs 1o the suc~
cessful party on the appeal.

Applications dismissed,

Selicitors for the qpplicant RIR — MacDonald
irc.: Mackenzie, Gervais, Montraal,

Solicitors for the applicant Imperial Tobaceo
inc s Qpilicy, Renawlt, Montrea!.

Solicitors for the respondent: Coré & Ogelfel,
Morntreal

Soicitors for the interveners on the application
Jor ingerlocutory relief the Heart and Stroke Foun-
dation of Canada, the Canadian Cancer Society,
the Canadian Councii on Smoking and Health, and

Physicians for a Smoke-Free Conada: McCarthy, |

Férroult, Toronio.

public dans [a protection de [3 santé e [a préven-
tion de pmblémes médicanx répandus et graves,
directement attribuables & la cigaretie,

La prépondérance des inconvénients est forte-
ment en faveur de [Yintimé et n'est pas contrebas
lancée par e préjudice imfparable que pourraient
subir les requérantes si le redressement est refusé. 5
L'intérit public dans le domaine de fa santé revits)
une importance si impérieuse que les demandes de”.
sursis doivent dre rejerées avec dépens adjugés b
la partie qui aura gain de cause en appel,

Demandes rejetées.

4 CanLl| 1

Procureurs de ia reqiérante RIR — Macﬂmatdm
Inc.: Mackenzie, Gervais, Montréal,

Procureurs de o requsrante Imperial Tobacco
Inc.: Ogilvy, Renault, Moniréal,

Procureurs de Unnrimé: Coeé & Oueller,
Montréal.

FProcareurs des intervenants dany la demande de
redressement intetdocitotre la Fandation des mala-
dies du coeur du Carada, Ia Seciétd canadienne di
cancer, le Canseil eanadien sur Ie iabaginne et Iz
santé et Médecimz pour un Canada sans funmde:
McCarthy, Térauir, Torento.
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Federzl Court Cour fedérale

Date: 20170120
Docket: T-2105-16

Citation: 2017 FC 76

(Mtawa, Ontario, January 20, 2017

PRESENT: The Honourable Mr. Justice Gascon

RETWEEN:

UNILIN BEHEER B.V. AND
FLOORING INDUSTRIES LIMITED, SARL

Plaintiffs

and

TRIFOREST INC., JUNWU ZHANG
ZAIRONG FENG, CONGYU ZHANG
AND MOLSON INTERNATIONAL TRADING
INC,

Defendants

FUBLIC ORDER AND REASONS

L Overview

[1] By an amended notice of motion dated December 28, 2016, the Plaintiffs Unilin Beheer
B.V. [Unilin] and Flooring Industries Limited, Sarl [F1.] request three remedies from this Court,

First. they apply for a review of the execution of the ex parte Mateva injunction order [the



Page: 2

Mareva Injunction Order] issued by Mr. Justice LeBlanc on December 19, 2016 against the
Defendants ‘I riforest Inc. [Triforest], Mr. Junwu Zhang, Ms. Zaireng Feng and Ms. Congyu
Zhang [coltectively, the Trilorest Defendants], and a declaration that this Mareva Injunction
Order was law[ully executed. Second, they seek to convert this Mareva Injunction Order into an
interlocutory Mareva injunction pursuant to Rule 373 of the Federa? Courts Rules, SOR/S2-106,
Third, thcy want to obtain an interlocutory injunction order against the Triforgst Defendants as
well as the Defendant Molson International Trading Inc. [Molson] pursuant to Rule 373 or, in the
alternative and as the Defendants may elect, an order to deposit into Court. The three aspects of

the Plaintiffs’ moticn are collectively referred to as the Review Motion in this judgment.

[2}  The Plaintiffs claim that the Defendants are infringing certain patents they hold with
respect to laminate flooring products. Laminate flooring is a multi-layer wood-based flooring
product and generally consists of multiple pancls that are coupled together to cover 2 floor

surface,

[3] The Plaintiffs contend that an interlocutory Mareva injunction order should be issued by
this Court against the Triforest Defendants as there 1s genuine risk that the Triforest Defendants
would remove their liquid assets from Canada or dissipate them to render ineffective any
Jjudgment of this Court. The PlaintifTs further submit that the Court should also issuc an
interlocutory injunction order against all Defendants to prevent them trom continuing to
manufacture, use, seli or import inlo Canada their laminate flooring products until the guestions

of patent infringement and validity are finally determined by this Court on the main action.

5%
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[4]  The Defendants respond that the Court should dismiss the Plaintiffs’ request on the
cxecution of the Mareva [njunction QOrder as the Order was improperly obtained and is
impossiblc to properly enforce. The Defendants further submit that the Plaintiffs have failed to
establish the cxistence of a real risk that the Triforest Defendants have or will exparriate ot
dissipate financial resources, let alone outside the normal course of business and for the purpose
of avoiding the possibility of a judgment. Finally, the Defendants argue that the Court should not
Issue an intertoculory injunction to restrain them from manufacturing, using, selling or importing
into Canada laminate flooring products that purportedly infringe the Plaintiffs’ patents as the

Plaintiffs have failed to establish irreparable harm that cannot be compensated financially.

[5}  There are three issues to be decided on this Review Motion:

A. Wasthe Mareva Injunction Order Jawfully executed?

B. Should the Marcva Injunction Order be converted into an interlocutory Mareva
injunction order?

C. Shoutd the interlocutory injunction erder sought by the Plaintiffs be granted?

[6] For the reasons that follow, the Plaintiffs’ Review Motion is granted in part. I conclude
that the Mareva Injunction Order was lawfully executed in accordance with its terms and
followed the applicable procedural rules. However, I am not persuaded that the elements
required to issue an interlocutory Mareva injunction order are satisfied. This is because the
cvidence obtained and provided by the Plaintifls is not sufficient to demonstrate, on a balance of
probabilities, that there is a real risk of removai or dissipation of assets in order to frustrate
Judgmenl. 1 am also not satisfied that the tripartite test set forth in RIR-MacDonald Inc v Canade

{Attorney General), [1994] | SCR 311 [RJR-MacDonald) for the issuance of interlocutory
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injunctions is met, as the Plaintiffs have notably failed to provide the required clear and non-
speculative evidence to demonstrate, on a balance of probabilities, that they wili suffer

irrcparable harm if the injunction is not granted.

11, Backpground

A, The parties

[71  The Plaintiffs Unilin and FIL are sister companies that are part of the Unilin Group.
Unilin is 2 Netherlands-based company and FIL is a Luxembourg company. The Unilin Group
regroups companics that are leading manufacturers of a variety of products in the building

materials indusiry, including laminate flooring products.

(8]  Traditionally, laminate flooring was installed by coupling panels with each other using a
simple tongue and groove joint secured by an adhesive such as gluc. The Unilin Group then
developed a revolutionary technology for joining pancls of laminate floor products without the
use ol an adhesive [the Glueless Locking Technotogy]. and Jaunched it in the market in 1997,
The Glueless Locking T'echnology involves shaping the profiles of the tongue and groove of the
flooring panels such that they are “locked” when coupled together. The tongue and groove af the
flooting pancls can be coupled together by rotation or lateral displacement. The Glueless
Locking Technology is protected throughout the world by a vast portfolic of patents held by the

Untilin Group.
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[9]  Unitin owns the patent rights relating to the (lueless Locking Technology and FIL is
responsible for the licensing and enforcement of the Unilin Group’s patent rights, The Piaintiffs
do not manufacture or sell directly laminate flooring products in Canada but they are present in

the Canadian market through importers of their licensed products.

[10}  The Defendant Triforest is a Canadian importer, distributor and retailer of laminate
floaring products. Triforest operates three stores in Canada, one in Markham, Ontario and two in
the Vancouver area in British Columbia. It has a total of 20 cmployees. Triforest sells its
laminate flooring preducts to retailers in association with at Icast the trademarks TOUCAN and
TOUCAN FOREST PRODUCTS, and the retailers in turn resell them to Canadian customers.
The laminate flooring products currently sold by Triforest are not licensed by the Plaintiffs [the

Unlicensed Products].

[11] The three individual Defendants are all directors of Triforest. They are members of the
same family, Mr. Zhang and Ms. Feng being hushand and wife and Ms. Zhang being their

daughter.

[12]  The Unlicensed Products imported by Triforest are manufactured by at least two
companies located in China, namely Chuzhou Runlin Wood Industry Co Ltd [Runlin| and
Shenglang Wood Co, Ltd [Shenglang]. Triforest, Runlin, Shenglang and the three individual
Defendants are also associated with a third Chinese company, Chuzhou Jiude Wood Co, Lid
[Yiude]. Shenglang was a licensee of the Unilin Group from January 2014 until March 2016,

when its license was terminated due to Shenglang’s inaccurate reporting of products

53
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manufactured and sold under license, and thus of the royalties due to Unilin. Runlin and Jiude
arc not and have never been licensees of Unilin. Mr, Zhang, Ms. Feng and Ms. Zhang, are alsc
the shareholders and legal representatives of the three Chinese manufacturers Runiin, Shenglang

and Jiude.

[13] In other words, the three individual Defendants are involved in both Triforest’s business
activities in Canada and in the Chinese companies that manufacture and export the Unlicensed

Products imported and distributed in Canada by Triforest,

[14]  The Defendant Molson sells laminate flooring praducts imported into Canada by
Triforést from two retail tocations located in Markham, Ontario and Mississauga, Ontario.
According 10 the Plaintiffs’ investigation of publicly available information data, Molson is
estimated to be the largest Canadian importer of unlicensed laminate flooring products

manufactured by Runlin, after Triforest.

B, The Plaintiffs’ patents

[15]  Unilin owns a vast portfolio of patents and patent applications around the world

pertaining to the Glueless Locking Technology, including Canadian Patent Nos. 2,475,076 [the
076 Patent] and 2,522,321 [the 321 Patent], directed at certain aspects of the Glueless Locking
Technology [collectively, the Canadian Patents]. FIL. is a licensee of the Canadian Patents, and

has the right to grant sublicenses.

O &8
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116]  Over the years, the Unilin Group has developed an extensive licensing program for the
Cilueless Locking Technology, whereby Unilin grants licenses 1o manufactarers around the world
to manufacture and sell [looring products incorporating this technology. At present, the Unilin
Group has approximately 130 active licensees for the Glueless Loeking Technology and, on the
basis of data available to the Plaintiffs, some 49 Canadian importers of laminate tlooring

products have exclusively imported Unilin's licensed products in 2¢15.

f17]  In 2012, the Plaintiffs developed a program pursuant te which licensed manufacturers in
certain countries {including China) must affix a holographic authentication label [the L2C Label]
to each box of flooring products they manufacture under license from the Plaintiffs [the L2C
Program]. The purpose of the L2C Program was to more easily identify Unilin’s licensed
products in the marketplace and more accurately trace the complete volume of products

incorporating the Glueless Locking Technology manufactured by its licensees.

{18]  The Unilin Group has distributed over 143 million L2C Labels fo ils licensees since the
start of the L2C Program in Aprit 2012, Since that time, these licensees have reported the
manufacture and sale of approximately 280 million square meters of laminate flooring products.
In addition. the Plaintiffs have spent time and resources enlorcing their patents related to the

Glueless Tocking Technelogy throughout the world, inchiding in Canada.

C. History of the proceedings

[19]  Around August 2014, the Plaintiffs became aware of Triforest’s alleged infringing

activities. An investigation by the Plaintiffs uncovered that Triforest imported, distributed and
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sold in Canada laminate [looring products manufactured by Runlin that were not licensed by the
Plaintiffs, that allegedly infringe several claims of the Canadian Patents and that did not bear the

L2C Label.

[20} Between Scptember 2014 and September 2015, the Plaintiffs and their counsel wrote
several letters to Triforest requesting that it cease importing and selling unlicensed laminate
flooring. In October 20135, representatives of Triforest {including Ms. Feng) met with counsel for
the Plaintiffs. The evidence submitted by the Plaintiffs shows that, during that meeting, it was
confirmed that Trilorest imported Unlicensed Products manufactured by Runlin. Ms. Feng also
represented that Triforest would not be in a position to compensate the Plaintitls lor the unpaid
royalties associated with the past importation and sale of the Unlicensed Products and that if
Triforest were forced to do so, it would go bankrupt. Triforest also confirmed at the meeting that

it would cease selling unlicensed laminate flocring products in Canada.

[21]  Inearly 2016, the Plaintiffs learncd that, despite the October 2015 meeting, Triforest had
continued to import into Canada significant amounts of unlicensed laminate flooring products
from Runlin. According to the Plaintiffs* investigation. as of Aupust 2016, Triforest had
imported close to one million square meters of unlicensed laminate flooring products from

Runlin to Canada.

[22]  Between October 2013 and April 2015, the Plaintiffs also sent letters to Molson. At first,
it was to inform Molson about the L2C Program, the L2C Label and the patents held by the

Unilin Group on laminate flooring products incorporating the Glueless Locking Technology.
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When they learned that Molsan was selling laminate flooting products manufactured by Runlin
and supplicd by Triforest, the Plaintiffs requested that Molson cease its importation and sale of

unlicenscd laminate flooring products.

[23]  In May and June 2016, investigalors were rctained by the Plaintiffs to purchase sample
flocring products sold by Triforest and Motson in Toronto and Vancouver. The vast majority of
the boxes of Unlicensed Products obtained hy the investigators did not bear L2C Labels. 1n June
and July 2016, the Plaintiffs’ technical expert. Dr. Joseph Loferski, proceeded to test and analyse
some of the sample flooring products purchased by the investigaiors, in order to assess whether
they infringe any of certain specific claims of the Canadian Patents. Dr. Loferski issued his
opinion in October 2016 and concluded that each and every elernent of claims 13 to 17, 19, 20
and 21 of'the 076 Patent and ol claims 10, 11 and 12 of the 321 Patent were found in each of the

samples ot the products he had anaiysed.

[24]  In October 2016, Mr. Olivier Soucisse, an analyst investigator, was engaged by the
Plaintiffs to investigate the financial situation of the Triforest Defendants. Mr. Soucisse
conducted background checks, ascertained ownership of real estate and other assets, and
gathered wealth and financial information on these Defendants. Mr. Soucisse issued his report in
November 2016, indicating that the Canadian assets of the Triforest Defendants included heavily

leveraged real estate, as well as bank accounts for which the details and contents were unknown.

[25]  On December 6, 2016, the Plaintiffs commenced an action for infringement against the

Defendants and brought an ex parfe motion for a Mareva injunction against the Triforest
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Defendants. On the basis of the evidence then provided by the Plaintiffs, including affidavits
from the investigators, from Dr, Loferski, from Mr. Soucisse and from a representative of FIL,
Ms. Christine Walmsley-Scot, the ex parfe motion was heard and granted by this Court on
BDecember 19, 2016. The Mareva Injunction Order was directed at Triforest, at the three

individual Defendants and at various banks and financial institutions.

D. Setrlement privilege issue

[26]  The Triforest Defendants claim that the Plaintiffs improperly rely on centain documents
which are the subject of settlement privilege. These documents relate to the October 20153
meeting between representatives of Trilorest and counsel for the Plaintiffs, where the
importation of Unlicensed Products and the alleged infringement of the Plaintiffs’ Canadian

Patents were discussed.

[27]  Tdo not agree with the Triforest Defendants. It is well established that the settlement
privilege requires the presence of three conditions: a litigious dispute in existence or within
contemplation; a communication made with the cxpress or implicd intention that it would not be
discloscd to the court in the event negotiations lailed; and a communication made with the
purpose to atlempt (o cffect a settlement {Kwrkhi A v Ritvik Holdings Inc, [2002] ECJ No 793 at
para 1 73). However. there is an exception to the rule of settlement privilege where the
communication subject to privilege is not used as evidence of liability for the conduct which is
the subject of negotiations or of weak cause of action, but is used for other purposes. In those

circumstances, the privilege docs not bar production in Court (Sopinka, Lederman & Bryant, The
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Law of Evidence in Canada, 4" ed, Markham: LexisNexis Canada Inc, at para 14.343; Sabre fnc

v Iniernational Ajr Transport Assn, [2009] OF No 903 at paras 23-21).

[28]  This is the case here, as the Paimifls do not rely on the impugned documents to establish
the liability of the Triforest Defendants for the alleged infringement of its Canadian Patents, but
instead as evidence that Triforest were aware of the Plaintiffs® licenses and that its
represcntatives had then indicated that they would not have the financial resources to pay the

license fees on all the Unlicensed Products if they had to.

[29]  These documents and the arguments relying on their content can therefore be properly

considered by this Court in the context of the Plaintiffs” Review Motion.

1I1. Analysis

A, Execution of the Mareva injunction Order

[30]  The first question to be determined is whether the Mareva Injunction Order issued on

December 19, 2016 was lawfully executed.

[31]  The issue on this first portion of the maticn hrought by the PlaintifTs is to review the
execution of the Mareva Injunction Order to determine if the execution was lawful and proper,
This is not an appeal on the merits of the Mareva Injunction Order granted or a motion for a stay
of the Order. Nor is it a motion to vary or set aside the Mareva Injunction Order pursuant to Rule

399,
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[32]  Onthe record before me, f am satisfied that, in the circumstances of this case, the Mareva

[njunction Order was lawfully executed by the Plaintiffs.
(1)  Mareva injunctions

{43] A Mareva injunction is a type of interlocutory injunction whereby the assets of a panty
are frozen so that they cannot be removed from the jurisdiction or dissipated in order to frustrate
Jjudgment. This is an exceptional form of injunction, granted on the basis that there is a genuine
risk that the defendants will dissipate their assets or remove them outside of the jurisdiction prior
to judgment, which would render judgment against that party useless, as there would be nothing

against which to enforce it

[34] A Mareva injunction is a most extraordinary remedy. The general rule established in
Lister & Co v Stubbs, [1886-907 All ER 797 (CA) is that execution cannot be obtained prior to
Judgment and judgment cannot be obtained prior to trial (4eina Financial Services v Feigelman,
[[985]) 1 SCR 2 |Aetna) at 10; £1i Litly Canada fnc v Novopharm Limited, 2010 FC 241 [EH
Lilly] at para 15}. The fundamental principle is that a litigant is not entitled to a remedy or
execution against a defendant’s asscts before having established liability on the part of that
defendant. Moreover, the Mareva injunction is typically an ex parte order, which puts an even
higher threshold on the moving party. ‘The granting of a Mareva injunction is therefore only
available where the strict conditions for its issuance are met, and the courts should be prudent

and cautious before issuing one.
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[35] The test for the granting of a Mareva injunction is well-established and was first
developed by Lord Benning in Third Chandris Shipping Corporation v Unimarine §4, [1979] |
QB 645 (CA) [Third Chandrix]. The requirements outlined by Lord Denning in Third Chandyis
have been cited with approval in Canada, and the Canadian courts have developed and re-
atticulated them in various cases (Chite! et ol v Rothbart et al (1982), 141 DLR (3d} 268 (Ont
CA) [Chitel} at paras 43-37; Aetna at 19-21; Marine Atlantic Inc v Divth et ol {1993}, 113 DLR
(4™ 501 (FCA} [Marine Atlantic] at paras 5-10; Efi Lilly at paras 17-20; Che v Twin Cities

Pawer-Canada, 2012 ABCA 47 at para 5).

[36]  Further to those precedents, the moving party must therefore satisfy the following test to
obtain a Mareva injunction:

A. establish 2 strong prima facie case;

B. meet the five following guidclines developed in Third Chandris as modilied and
tephrased in Chitel:

i. make full and frank disclosure of all matters in its knowledge which are

matetial for the judge to know;

it. give particulars of its ¢laim against the defendant, stating the ground of its
claim and the amount thereof, and fairly stating the points made against il
by the defendant;

iil. give some grounds for believing that the defendant has assets in the

jurisdiction;

iv. give some grounds for believing that therc is a risk of the assets being

removed from jurisdiction or dissipated in order to frustrate judgment; and
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v. give an undertaking in damages in case it fails in its claim or the

injunction turns out to be unjustified; and

C. satisfy the regular tripartite test for an interlocutory injunction deseribed in RJR-
MacDonald, namely the presence of a serious issue to be tried, irreparable harm if

the injunction is not granfed and the balance of convenience favouring the moving

party.

[37) ifthe moving party fails on any of these conditions, the courts should refuse the Mareva

injunction.

] Execution of the Mareva Injunction Order

[38] The terms regarding the execution of the Mareva Injunction Order wete set out in the

Order,

[39]1 The Mareva Injunction Order required that the Plaintiffs deposit with the Court the
amount of $50.000 as security for damages prior to scrvice upon the Defendants. banks or
financial institutions. The Plaintiffs did file the $50.000 deposit with the Court on December 20,

2016.

[40]  The Mareva Injunction Order was then sent by facsimile and formally served on
December 21 and 22, 2016 on eight banks and financial institutions (nramely Bank of Montreal,
CIBC, HSBC, Royal Bank of Canada, Scotiabank, TD Canada Trust [TD], Bank of China and
Industrial and Commercial Bank of China [ICBC]). The Mareva Injunction Order was

accompanied by a letter from counsel for the Plaintiffs, indicating what the Mareva Injunction
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Order required these banks and financial institutions to accomplish., The letter hotably mentioned
1o the banks and financial institutions that the Order was to prevent the Triforest Defendants

from transferring assets {(including by the payment of monics) outside of Canada.

[41]  The Mareva Injunction Order was then properly served upon Triforest, Ms. Feng and Ms.
Zhang on December 21, 2016, and the following day upon Mr. Zhang and Molson. The

affidavits filed by the Plaintiffs in support of the Review Motion attest (o that,

{42]  Asrequired, the Plaintiffs brought their motion to review the execution of the Mareva
Injunction Order before the Court within 14 days of service upon all Defendants, namely on
January 4, 2016, one day before the scheduled expiry of the Order. Plaintiffs’ counsel also filed
with the Court the written reports received from the banks and financial institutions further to the
execution of the Order. There is no indication that the Plaintiffs did not compensate the banks
and financial institutions for reasonable expenses they incurred in carrying the searches and

freezing of assets ordered.

[45] Based on my review of the evidence, 1 find that the procedurc followed was in
accordance with the terms of the Mareva Injunciion Order, that no improper cxecution of the
Order arose and that the behaviour of the Plaintiffs and their counsel involved with the exccution
af the Order was irrcproachable. 1 also do not find that the Order was obtained for an improper
purpose and 1 observe that, at the time the Order was issued, the conditions for the issuance of°

the ex parfe Mareva injunction were met to the satisfaction of the presiding judge.,
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[44]  The Triforest Defendants claim that the Mareva Injunction Order cannot be considered as
having been lawfully executed on two grounds: they contend that the Plaintiffs have failed 10
make a full and frank disclosure, and they complain about the fact that the banks and the
financial institutions ended up freezing all banking accounts of the Triforest Defendants, thereby

widcly exceeding the scope of the Order.

[43]  1am not convinced that these argumenits raised by the Triforest Defendants reflect an

unlawful execution of the Mareva mjunction Order.

[46]  1agree that a party seeking an ex parfe Mareva injunction is required to make full and
frank disclosure of all material facts as the Court is asked to grant such order solely on the basis
of the cvidence presented by the moving party. It is indeed a well-gstablished principle of our
law that a party seeking the extraordinary reiief of an ex parse injunction must provide a
balanced and complete presentation of the facts. A fact may be material even if it is not
determinative. However, I do not find that there was a lack of full and frank disclosure in the
Plaintiffs’ application for the Mareva Injunction Order or that they omitted or misrepresented
material facts. On the contrary, 1 conclude that the Plaintiffs lived up to their obligations and

duties imposcd by the law.

{47)  The Triforest Defendants essentially take exception with the Plaintiffs’ reliance on the
fact that they had been recently unable to pursue a similar claim for infringement against a third
party, MGA Commeodities Inc. [MGA], who became insolvent before the Plaintiffs could execute

a judgment against it. In their submissions, the Plaintitis expressed strong concerns that the

o4¢
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Triforest Defendants would imitate MGA and seek bankrupicy protection to avoid paying any
amount for which they would be liable to the Plaintifls for patent infringement. The Triforest
Defendants claim that the Plaintiffs failed to disclose o the Court Lhat there was no relationship
between MGA and Triforest; that by November 2018, the financial investigations into the
Triforest Defendants showed significant assets in Canada and ne risk of insolvency; and that the
MOA case dealt with conaterfeiting of the Plaiotiffs’ laminate flooring products as well as
allegations of copyright and wrademark infringement, unlike the present proceeding limnited to an

aileged patent infringement,

[48] 1am satisfied that the Plaintiffs made a full and frank disclosure of the MGA situation in
their attempt to draw a parallel between that case and the current case. At no point did the
Plaintiffs claim o suggest that there was a relationship between MGA and the Triforest
Defendants. In addition, the results of the Piaintifls” financial investigations, the existence of the
real cstate assets owned by the three individual Defendants and the financial situation of ali
Triforest Detendants were fully disclosed through the affidavit of Mr. Soucisse, Finally, the
failure to specifically mention the counterfeiting aspect of the MGA case was not, in my opinfon,
a material element. In fact, Ms, Walmsley-Scott testified that, in her view, infringement and
counterfeiting were serious problems of a similar nature for the Unilin Group. Moreover, the
parallel drawn with the MGA siwation was made with respect to the inability to collect payment
following an infringer’s insolvency rather than in relation to the features and extent of the

infringement by MGa,,
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[49]  The Triforest Defendants also complain about the fact that the Plaintiffs have been unable
to properly enforce the Mareva Injunction Otder, which only permitted the prohibition of money
transfers by the Triforest Defendants to recipients outside of Canada. Instead, the banks and
financial institutions have completely frozen the bank accounts and credit cards of the Triforest
Defendants, preventing them from depositing or withdrawing any funds in the normal course of

their livelihoods or business,

[50] The Plaintiffs acknowledge that the financial assets of the Triforest Defendants have been
completely frozen, that this was not the remedy contemplated by the Mareva Injunction Order,
and that this went beyond the scope of the terms of the Mareva Injunction Order. The banks and
financial institutions that were served with the Mareva Injunction Order indicated to Plaintiffs’
counsel that it was not possible for thern to limit their application of the Mareva Injunction Order
to its scope as issued. The evidence before me and the representations made by counsel at the
hearing, however, indicate that, as soon as this became known to the Plaintifls, their counsel had
discussions with the banks and the financial institutions to find a solution, which proved difficuit

to do during the Christmas holiday period.

[517  While this might have raised an issue with respect to the enforceability of the Mareva
Injunction Order and might have provided grounds to the Trilorest Defendants to vary the Order
or to set it aside, [ am not ready to find that this constitutes an unlawful or improper execution of
the Order by the Plaintiffs or its representatives. [ note that, in the interim order issued with the
consent of the Triforest Defandants on January 5, 2017, 1o remain valid until the issuance of this

Judgment, the terms that the banks and financial institutions had found impossible to implement
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have been modified and that the banking accounts of the Triforest Defendants are no longer

frozen.

(3)  Conclusion on the review of the Order

[52] For the above rcasons, T am thus of the view that the execution of the Mareva Injunction
Order was carried out lawfully by the Plaintiffs. The Plaintiffs are therefore authorized to

withdraw the deposil ol $50,000 they had filed with the Court on December 20, 2016.

B. Interlocutory Mareva injunction

[53]  The second issue to be determined is whether the Mareva [njunction Order should be
converted into an interlocutory Mareva injunction order. To succeed, the Plaintifis have to
demonstraie that all the components of the test for the issuance of Mareva injunctions remain
satisfied further to the evidence obtained from the execution of the Marcva Injunction Order and

the reccipt of the response materials filed by the Triforest Defendants.

[54] Ihave reviewed the voluminous ¢vidence obtained by the Plaintiffs frotm the four banks
and financial institutions that provided banking accounts inforrnation on the Triforest
Defendants, as well as the evidence tendered by the Triforest Defendants through the affidavits
of Mr. Steve Wang, accountant for Triforest, and Ms. Zhang. The Plaintiffs® evidence is
contained in the various affidavits of Ms. Julie Morin and of Ms. Van Khai Luong containing the
letters and reports from the banks and financial institutions, and in the extracts of the Triforest

Defendants® bank statements and passports prepared by Plaintiffs' counsel for the hearing before
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this Court. On the evidentiary record before me,  am not satisfied that there is clear and
convincing evidence allowing me to conclude that a remedy as exceptional and extraordinary as
an interlocutory Mareva injunction should be issued in this case. More specifically, | do not find
that there is cvidence supporting, on a balance of probabilities, a real risk that the Triforest
Defendants would remove their assets from Canada or dissipate them outside of normal and
lawful course of business, for the purpose of avoiding or rendering incffective a judgment that
the Plainfiffs may obtain on their claim of infringement. The evidence uncovered through the
execution of the Mareva {njunction Order simply does not confirm the risk anticipated and feared

by the Plaintiffs when the ex parte Order was issued.

[55]  This ““genuine risk™ factor contained in the five Third Chandris / Chitel guidelines is the
“overriding consideration” for the issuance of a Mareva injunction (dena a1 24), and | conclude
that the Plaintiffs do not satisfy it. As this is sufficient to refuse the interlocutory Mareva
injunction, there is no need Lo consider the other factors and conditions preseribed by the

jurisprudence on Mareva injunctions,

{1}  Stroag prima facie case

(361 That said, since the parties and their respective counsel spent a [air portion of theit
written and oral submissions on the issuc of the “strong prima facie case” of infringement, and in
anticipation of the discussion below on the RJR-MacDorald test, | will make the following

remarks on this point.
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[571 The Triforest Defendants dispute the assertion that the Plamtifts havc a strong prima
Jacie casc against them. They raise four argunients in support of their position. The Triforest
Defendants first assert that the infringement analysis of Dr. Loferski is flawed because he did not
measure the density of the core in the Unlicensed Products, whereas claims in gach of the 076
Patent and the 321 Patent require that the product be made with [IDF or MDF, The Triforest
Delendants also contend that ¢laim 10 of the 32! Patent requires “elastic deformation of the
groove” and that Dr. Loferski admiited that the lower lip of the Triforest products deformed, not
the groove. They further submit that the 076 Patent and the 321 Patent are invalid on the basis of
various grounds including overbreadth, claim ambiguity, indefiniteness, anticipation by other
patents and lack of utility. Finally, the Triforest Defendants have provided decisions issucd in
other countries where Unilin Group's patents apparently corresponding to the Canadian Patemts
have been found invalid, and where the corresponding European patents had their claims

narrowed.

[38) Forthe following reasons, 1 am not satisfied that the Triforest Defendants have provided
clear and convincing evidence disputing the validity of the 076 Patent and the 321 Patent, to the
point where the statutory presumption of validity has been displaced and where the Plaintiffs’
case no lenger falls within ihe range of a strong prima facie case of infringement. The Triforest
Defendants may have laid the ground for some arguable points on the merits of the Plaintifls’
casc of patent infringement, a matter to be decided at trial. However, at this stage, 1 find that the
evidence adduced by the Plaintiffs provides answers to the various arguments raised by the
Triforest Defendants against the validity of the Canadian Patents, sufficient to satisfy me that the

Plaintiffs have demonstrated a strong prima facie case.
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[59] I pause 1o note that counsel for the Triforest Defendants opposes the production of the
second supplemental affidavit of Ms. Luong filed on behalf of the Plaintiffs, which contains
responding evidence on the issue of prior art documents submitted to the Canadian Patent Office
mn 2006, during the prosecution of the Canadian Patents. ! do not agree. I am instead satisfied that
this afhidavil can be admitted as it is relevant and is assisting the Court on an issve raised by the
Triforest Defendants in their response and discussed at length in the cross-examination of Ms.
Walmsley-Scott, I am alse of the view that it causes no undue prejudice to the Triforest
Defendants and that it serves the interests of justice to have it on the record {Arlantic Frgraving

Ltd v Lapointe Rosenstein (2002), 23 CPR (4") 5 (FCA) at paras 8-9).

[60]  Turning to the Triforest Defendants” arguments. 1 am not persuaded that the cross-
examination of Dr, Loferski allows to conclude that, since the density of the core in Triforest’s
Unlicensed Products was not measured, it was not possible for Dr. Loferski to conclude that
these products infringed the identified claims of the Canadian Parents. Dr. Loferski stated in his
cvidence that he was able to confirm that the Triforest Unlicensed Products were madc of HDF
and MDF, and there is evidence showing that Teiforest explicitly advertises that its products are
made of HDF. Similarly, on the clastic deformation of the groove, [ agree with the Plaintiffs that

there is evidence showing that Dr. Loferski equates the groove with the lower lip.

[61]  As 1o the decisions arising from the other jurisdictions, 1 am not persuaded that they
erode the strong prima facie case of the Plaintiffs. Despite certain challenges in Europe, the
Plaintiffs” patents have remained valid and have been slightly modified further to those

decisions, prior to the Canadian Patents being issued. These decisions, in my view, are not
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sufficient to question the validity of the Canadian Patents. Patent law varies behween
Jurisdictions and the scope of the claims and of the monopolics granted to the Plaintifts” various
patents refated to the Glueless Locking Technology will therefore differ from one country to the
other. Absent any expert evidence challenging the validity of the Canadian Patents, [ do not find
thal the decisions issued in the UK, France and the Netherlands pertaining to patents owned by
the Unilin Group in these jurisdictions, as well as the two pieces of prior art cited by the Triforest
Defendants, are sufficient to dispute, cast doubt or challenge the deemed validity of the

Plaintiffs’ Canadian Patents.

[62] More specifically, the cvidence shows that the relevant UK patent was declared valid
following an amendment, and a corrcsponding Curopean patent was also found valid following
opposition proceedings. Similarly, in France, there was consent 1o the reversal of the French
decision invalidating certain claims of a European patent, following a paraliel opposition to the
same patent decided in the Plaintiffs’ favour after the issuance of the French decision. As to the
decision in the Netherlands, T agree with the Plaintiffs that it is ol no relevance, as it pertains to a
patent directed at an invention different from the inventions covered by the Canadian Patents.
Finally. the Plaintiffs point out that the pieces of prior art raised by the ‘Triforest Defendants were
submitted and considered by the Canadian patent autherities prior to the issuance of the

Canadian Patents.

[63] Tam therefore of the view that the Plaintiffs have demonstraled a strong primea facie case
of infringement against the Triforest Defendants. A strong prima Jfacie case requires maore than

an arguable case; it implies that the moving party has a high chance of success on the merits. In
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1his case, the Plaintiffs own the rights in the 076 and 321 Patents, including the exclusive right,
privilege and liberty of making, constructing, using and selling to others to be used, the
inventions as claimed therein, This was confirmed in the affidavits of Ms, Walmsley-Scott and
Dr. Loferski. There is an initial presumption of validity, The Canadian Patents are in force since
1997, and their validity has never been challenged in Canada. Furthermore, the expert evidence
of Dr. Loferski demonstrates that the Unlicensed Products imported and sold by the Triforest
Defendants incorporate all of the elements of many claims of the 076 Patent and 321 Patent and
infringe upon the Plaintiffs’ exclusive patent tights. The evidentiary record also satisfies me that
the Trifarest Defendants sell and distribute Unlicensed Products that may infringe upon the 076
and 321 Patents and do not bear any L2C Label. The Plaintiffs’ investigations further show that
the Defendants hold a significant inventory of Unlicensed Products. All of this evidence points to

a high chance of success for the Plaintiffs in their action for infringement.

[64]  The Triforest Defendants claim that statutory presumption alone is not sufficient to
establish a prima facie c2se required to support an interlocutory injunction when affidavit
cvidence is offered disputing the validity of the patent, relving on Teledyne Industries Inc et al v
Lido Industrial Producis Lid (1977, 33 CPR (2d) 270 at 276 [Teledyne]. However, Teledyne
was a case where expert affidavit evidence from a patent agent had been offered to dispute the
validity and infringement of the patent, In addition, this was a case where the patent was of
recent origin and its validity had never been cstablished. This is not the situation here. On the
contrary, the Triforest Defendants did not submit any expert affidavit evidence challenging the

validity of the Plaintiffs’ Canadian Patents.
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[65) Accordingly, I am satisfied that the Plaintiffs have made out a strong prima facie case of

patent infringement against all Defendants.

{(2) Real risks of removal or dissipation of assets

[66] The problem with the Plaintiffs” motion for an interlocutory Mareva injunction is the

requirement of a real risk of removal or dissipation of assets by the Triforest Defendants.

[67] The Plaintiffs claim that the banking infoermation received further to the execution of the
Mareva Injunction Order confirms that the Triforest Delendants have liquid assets in Canada,
and that they frequently and easily transfer large sums of money in and out of their Canadian
bank accounts, to and from unknown destinations. On the basis of these banking patterns and of
the Triforest Defendants’ commercial activities i China, the Plaintiffs submit that there is no
question that the conversion of the Mareva Injunction Order into an interlocutory Mareva
infunction order is necessary to ensure thai any final Judgment of this Court will be effective and

enforceabic,

[68]  Tdisagree. Despite the able representations made by counsel for the Plaintills, [ am not
persuaded that, wilh the evidence uncovered by the Plaintiffs and the evidence filed by the
Triforest Defendants on this Review Motion, the demanding test for the issuance of an

interlocutory Margva injunction is now met,

{a) The Chitel test
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[68]  True, the real risk of assets being removed from the jurisdiction or dissipated by the
defendant to avoid the possibility of judgment is only onc of the five Third Chandris / Chitel
factors and it may be that the Plaintiffs satisfy many of the other conditions. However, this
“genuine risk” factor is the overriding consideration for granting a Mareva injunction {4eta at
24). Evidence of a threat to arrange assets to as to defeat judgment and “for the purpose of

avoiding judgment” is key (Marine Atlantic at para 9).

[70]  On this point, it is worth citing the exact test | must apply, as sct out in Chitef at para 57.
It reads as follows:

The applicant must persuade the Court by his material (hat the

defendant is removing or there is a real risk that he is about to

removc his assets from the jurisdiction to avoid the possibility of a

judgment, or that the defendant is otherwise dissipating or

disposing of his assets, in a manner clearly distinct from his usual

or ordinary course of busingss ot living, so as to render the

passibility of future tracing of assets remote, if not impossible in
fact or in law.

[7t]  The Plaintiffs therefore had to provide clear and convincing evidence that, on a balance
of probabilities, 1) the Triforest Defendants are removing or there is a real risk that they are
about to remove their assels from Canada or are otherwise dissipating or disposing of their
assels, 2) they do this in a manner clearly distinct from their usual or ordinary course of business
or living, 3} so as 10 render the possibility of future tracing of the assets remote, i not

impossible, or for the purpose of avoiding the possibility of judgment.

[72}  The burden is on the moving party to prove each of those three elements, Only where all

those criteria are met can a Mareva injunction prevent the impugned behaviour. It would
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therefore not be enough to provide evidence that the delendant is having financia) difficuities or
that the defendant will probably remove its assets from the jurisdiction, if there is no evidence to
suggest that the defendant also has a purpose to defeat or frustrate a potential judgment. [f the
assets are not dissipated for the purpose to avoid judgment, or if transfers are carried out in the
normal course of a defendant’s affairs. then the moving party. like all ethers with claims against
the delendant, must run the risk thai the defendant may dissipate its assets or consume them in

discharging other iabilities and so feave nothing with which to satisfy a judgment.

[73] T pausc to underline that, as the Supreme Court stated in FH v McDougall, 2008 SCC 53
[McDougail], there is only one standard of proof in civil cases in Canada, and that is proofon a
balance of probabilities (McDougall at para 46). In that decision, Mr. Justice Rothstein, for a
unanimous court, said that “it is inappropriate to say that there are legally recognized difforent
levels of scrutiny of the evidence depending upen the seriousness of the case™ and that the only
iegal rule in all cases is that *‘evidence must be scrutinized with care by the trial judge” to
determine whether it is more likely than not that an alleged event occurred or is likely to occur
(McDougall at para 45). Evidence “must always be sufficienily clear, convincing and cogent to
satisfy the balance of probabilities test” (McDougail at para 46). This, evidently, applies (o the

type of evidence needed for a Mareva injunction.

[74]  Iagree with the Plaintiffs that, in determining whether there is 4 genuine risk that 2
defendant removes its assets from Canada or dissipates them, the courts must consider all of the
relevant circumstances, including the nature of the conduct alleged and the type ol assets

involved (Caisse populaire Laurier d'Ottawa Itee v Guertin, [1983] 01 No 2221 (Ont HC)
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iLaurier] at para 17; Insurance Corp, of British Columbia v Patka, 2008 BCCA 65 at para 29),
But in the end, what needs to be assessed is “whether in all of those circumstances the assets will
be dealt with in 2 manner that will serve to hamper or defeat the plaintiff's attempts to realize on

any judgment they might obtain™ (Lawrier at para 1 7).

[75] A moction like this one ultimately turns on its [acts. And, when all of the circumstances
ate considered, the evidence adduced in this case fails to convinee me that, on a balance of
probabilities, the three conponents of the test set out in Chitel are met. What the Plaintiffs more
specifically overlooked here are two fundamental elements of the test: acting out of the ordinary
course ol business, and a purpose or imtcnt to evade legitimate execution and enforcement of a

potential adverse decision.

(ty  The evidence

[76] I find that the evidence on the record before me shows that:

A, Neither Triforest nor the three individual Defendants are currently insclvent or
face financial difficulties;

B. The Triforest Defendants own [REDACTED] real estate assets in Canada,
[REDACTEDY;

C. Before the expiration of the Marcva Injunction Order on January 3, 2016, four
linancial institutions confirmed that they did not locate any account in the name
of the Triforest Defendants. Counsel for the Plaintiffs however received
information and transaction history pertaining to certain banking accounts that the
Triforest Defendants hold [REDACTED|;
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The deposit and withdrawal patterns in the various banking accounts of the
Triforest [Defendants date back to 2013 and 2104 (and sometimes to 2011 and
2012} for the majority of their banking accounts;

The majority of the evidence singled out by the Plaintiffs in their extracts
provided to the Court relate to 2012, 2013, 2014 and 20135, More limited cvidence
has been provided for 2016;

The travel evidence reparding the three individual Defendants, adduced to reflect
the correlation between banking withdrawals and travel abroad to China,
essentially date back to 2012 and 2014, with only one single instance in 2016;

‘The banking accounts of the "Triforest Defendants generally contain vague and
general entries [RECACTED], not allowing to know the source or the destination
of the money transfers;

The [REDACTEDY] banking accounts report regular transfers to [REDACTED]
institutions offering various cross-border financial services including global
paymenis solutions, foreign exchange and international transfers;

The evidence does not allow to confirm or corrohorate whether the transfers of
money [REDACTED, are transfers out of the jurisdiction;

The payments made io the supplier Runlin were well identified in one
[REDACTED] banking account, but these explicit entries were only for one
supplict and were limited to a few payments made in the first quarter of 2016

Several banking accounts of Triforest and of the three individual Defendants
fREDACTEI showed substantial balances in December 2016, at the time the
accounts were frozen further to the Mareva [njunction Order. [REDACTED;

Ms. Feng has a banking account [REDACTED) showing no movement since
Jaruary 2015;

. The various IREDACTEDY] banking accounts of Triforest show lots of deposits

and withdrawal activities, with significant balances regularly remaining in the
accounts throughout the period for which the accounts have been provided.

c41
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[77}  As wasthe case in £/ Lilly, | am of the view that, when considered in its totality, this
evidence does not establish, on a balance of prababilities, that the Triforest Defendanes are about
to remove assets from Canada or that in making their various money transfers, they arc acting in
anything other than the ordinary and usual course of their business and livelihood. Further, there
is insufficient evidence on the record to prove, on a balance of probabilities, that the Triforest
Defendants are transferring these amounts for the purpose of avaiding judgment or that they

would wind up their Canadian opcrations rather than pay a judgment awarded to the Plaintiffs.

(¢}  No expatriation or dissipation of assets

{78]  Onthe removal of assets out of the jurisdiction or the dissipation ol assets, I find no clear
and convincing evidence able to support the affimations made by the Plaintiffs. At best, the
evidence is inconclusive and speculative. To use the words of Ms, Walmsley-Scott in her cross-
cxamination, there is a belief “that because of the defendants® close ties to China that there's a

significant risk that they could transfer all their assets out of Canada™ {my emphasis). This is too

speculative and insufficient to constifute evidence of expatriation of assets on which 10 base the

grant of a Mareva injunction, as the removal of assets must be more than a mere possibility.

1791  Tam also not persuaded, based on the record before me, that I can reasonably infer from
the evidence on the transfers IREDACTED], that this is to be read as necessarily meaning
transfers outside of Canada, in the absence of other corroborating evidence. | am also not rcady
to infer that regular [REDACTED] from a banking account, without any more detail and without
any other evidence, is sufficient to demonstrate, on a balance of probabilitics, the existence ot a

transfer outside the jurisdiction or a dissipation of assets, Stated otherwise. [ cannot conclude that
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it 1s more likely than not that the required expatriation or dissipation of assets occurred or is

likely to occur.

[80]  True, the transaction history of the Triforcst Defendants [REDACTED] banking
accounts shows that the accounts are somelimes kept at a relatively low ongoing balance, that the
Triforest Defendants frequently deposit large sums of money in their accounts, and subsequently
transfer equally large sums of money out of the accounts a few days or weeks after the deposits,
normally by way of withdrawal or Internet transfer, But the evidence also shows that substantial
balances regularly remain in the Triforest accounts. Further. as acknowledgest by the Plaintiffs in
two paragraphs in their written submissions, the large deposits, withdrawals and transfers are

more often than not “to and from unknown destinations™.

[81] Eaccept that the evidence on the banking accounts of the Triforest Defendants reflects the
transfer of significant withdrawals and deposits representing a large amount of money in the past
few years. I understand that this may be a source of cencern for the Plaintiffs. [Towever, 1 do not

agree that this amounts to ¢vidence of a genuine risk of removal of assets out of Canada or of

dissipation of assets.

(d)  Transfers in the usual course of business or Fiving

{82]  Turning to the second element of the Chite! tesl, which is the disposition of assets in a
manner clearly distinet from the defendant’s usual or ordinary course of business or living, the
reports ol the Triferest Defendants” banking accounts provided [REDACTEID] show large

deposits, withdrawals and transfers thai bave been going on for years, that clearly started prior to
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the evenis leading to the Plainiiffs’ motion, and that do not exhibit a change in hehavior as a
result of the Plaintiffs’ correspondences, meeting with the Plaintiffs® counsel in October 2015, or
the commencement of their action for infringement. The [REDACTED] bank records, in
particular, show a pattern of large transfers in and out of the Triforest Defendants’ banking
accounts that pre-date the events in question. 'T'his evidence does not support a conclusion that
these are or were transfers occurring outside of the normal course of the livelihoods and business
of the Triforest Defendants, and actually supporis the opposile conclusion. Thete is also no

evidence suggesting that this course of action is fraudulent or illegal.

[83] Of course, given the vertical integration of the Triforest Defendants’ operations, it is
reasonable to infer that some of those ransters and withdrawals made in the normal course of
business must have included money transiers to China, to the related manufacturers and suppliers
of laminate flooring products. or to the three individual Defendants. Since only a few
fransactions with suppliers were clearly identified as such in the [REDACTED] account, it is
also reasonable to infer that [REDACTED] included payments to suppliers. However, there is no
evidence allowing me to conclude that these money transfers are clearly distinct from the normal

course of business or living of the Triforest Defendants.

[84] The banking accounts evidence obtained by the Plaintiffs is voluminous, The problem for
the Plaintiffs is that this evidence goes back to 2012, 2013 and 2014 {and sometimes to 201 1),
and shows a recurring pattern of deposits, withdrawals and transfers that have been occurring for
years in the banking accounts of the Triforest Defendants. There is no evidence reflecting a

change in the circumstances of the Triforest Defendants’ livelihood, business or operations, or
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any risk of the Triforest Defendants removing assets out of the usual or ordinary course of their

livelihood or business in crder to defeat or frustrate an eventual judgment.

{85] In her affidavit, Ms. Zhang also indicated that, for the three individual Defendants, the
source of the large deposils were from accounts in China, line of credit accounts with the
[REDACTEDY. Internet transkers from other banks accounts held by them, or loan repayments
by Triforcst. She stated that the large withdrawals were used for the purchase of real estate, home
renovations and transfers to other bank accounts held by the individual Defendants, loans to
Triforest, mortgage payments, tuition and living expenses. Turning to Mr. Wang, he has affirmed
in his affidavit that Triforest regularly transfers funds from its [REDACTED] banking accounts
to entities or persons located in or cutside of Canada for the purpose of fulfilling its payment
obligations for the normal operation of the busincss, including several reoccurring monthly
expenses such as payroll, payments to suppliers. rental expenses and GST remittances. He
testified that transfers made by Triforest from its [REDACTED] banking accounts to entities or
persons located in China have been only for business-related purposes. This evidence of Ms.

Zhang and of Mr. Wang was not challenged nor contradicted.

[86]  On the evidentiary record before me, [ therefore find that the Triforest Defendants have
not changed, and do not intend to change, their usual methods of transterring their monetary
assets and of running their business. I note that their laminale flooring business is active and
continuing, both as manufacturers in China and importers in Canada. and that Triforest has

become one of the five largest importers of laminate flooring products in Canada.

(e) No purpose af avoiding judgment
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[87)  Finally, turning to the third and last part of the Chitel test, I can only consider granting a
Mareva injunction if T can conclude that the purposc and intention of the Triforest Defendants is
to defeat any judgment that the Plaintiffs may obtain against them. Again, there is no clear and
convincing evidence demonstrating, on a balance of probabilities, that the purpose of the
Triforest Defendants withdrawing the funds from their accounts is not a legitimate one. The fact
that these transfers might affect the Plaintiffs’ ability (o recover on any judgment it may obtain

does not, in and of itself, justify the granting of a Mareva injunction.

[88]  As was the case in detna, there is ho evidence allowing me to find an improper motive
behind the transfers of money by the Triforest Defendants. The evidence instead shows that the
transfers reflect the history of conduct of the business and personal affairs carried out by the
Triforest Defendants, and there is no sufficient basis to find a purposc on the part of the Triforest
Defendants to default on their obligations, either generally or to the Plaimiffs, if such an

obligation is found to exist on the merits (dena al 36).

[89] In light of the evidence before me, 1 do not find that, on a balance of probabilities, there
is an improper purpose on the part of the T'riforest Defendants in the various transfers of funds
observed in their banking accounts, Nor am [ persuaded that, on a balance of probabilities, the
evidence unearthed with the benefit of the Mareva Injunction Order support 2 conclusion that
there is a real risk that the Triforest Defendants will deal with their banking accounts in a manner
that will interfere with or defeat the Plaintiffs® attempt to realize on any judgment they might
obtain on the merits. [ further observe that the Plaintiffs’ investigation into the current stalus of

the Triforest Defendants” finances showed no evidence of an intention by the Triforest
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Defendants to defeat or frustrate an eventual judgment. It instead showed that the bank accounts,
loans, mortgages, credit cards and feases of the Triforest Defendants were in good standing, and
there was no evidence of dissipation of assets, bankruptcy, collcctions ot judgment against them,

Their respective financial situation is sound.

[30] In any event, I note that evidence that a defendant is insolvent or having financial
difficulties, ot the possibility that potential judgment debtors may be declared bankrupt, is not
sufficient to justify 2 Mareva injunction (Marine Atlantic at para 9). There must be evidence that
the disposal of assets is “for the purpose of avoiding judgment™ “[t]he removal of assets from
the jurisdiction by a resident defendant in the normal course of its business, without there being
any suggestion of an intent to defeat or frustrate any eventual judgment recovery by the plaintill,

s not enough to support a Mareva injunction” (Marine Atfantic at para 9).

[91]  Taccept that representatives of Triforest have at least been evasive if not untruthful with
Plaintifls’ counscl in October 20135, that they have tried to hide the fact that they knew the source
of Triforest’s Unlicensed Products, and that they then indicated they would go bankrupt if they
had 10 pay royalties to the Plaintiffs for all their past importations of Unlicensed Products. For
the Plaintiffs, the October 2015 report from their counsel on the meeting with Triforest is a key
document. [ acknowledge that, on the basis of this document, there may have been some
dishonesty on the part of the Triforest Defendants at the time, However, considering all the
circumstances and ail the evidence before me, [ do not find that this October 2015 statement is

enough to tip the balance in favour of the Plaintiffs on the interlocutory Mareva injunction, and
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to conclude that the transfers of money the Triforest Defendants have been doing for vears are

for the purpose of avoiding judgment.

[92]  Looking at the matter with the added benefit of the results from the execution of the
Mareva Injunction Order, it is my view that the significance of the October 2015 siatement has
atrophied with the passage of time and with the dissonance observed between its contents and the

more recent evidence on the sound financial situation of the Triforest Defendants,

[93]  One other point is worth mentioning. The evidence shows that the Triforest Defendants
have tics to Canada. The three individual Defendants became permanent Canadian residents in
March 2012, have lived in Canada since then, and own real estate assets in the country,
[REDACTED]. Triforest operates theee stores in Canada with 20 employees. Triforest has an on-
going business as one the five largest imports of laminate flooring products in Canada, perhaps, 1
acknowledge, due to the benefit of Unlicensed Products that could be intringing on the Canadian
Patents of the Plaintiffs. This is not reflective of a situation where defendants are about to flee

the jurisdiction or dissipate assets in order to avoid a judgment against them.

[94]  In other words, when all the evidence on the record is considered, [ am not persuaded that
it is now sufficient to mect the third dimension of the Chitel test and to support the issuance of
the interlocutory Mareva injunction now sought by the Plaintiffs. The evidence uncovered
through the execution of the Mareva Injunction Order does not confirm the significance of the

risk identified to obtain the initial Order.

i3) Conclusion on the interlocutory Mareva injunction
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[957 For the above reasons, [ am unable to conclude, based on all the circumstances of this
case and on a balance of probabilitics, that there is real risk of removal of asscts from the
jurisdiction before a judgment counld be obtained by the Plaintiffs, or that asscts wouid be
dissipated by the Triforest Defendants so as to frustrate a judgment, outside of their normal
caourse of business and operations. The evidence does not show that, and it does not allow me to
draw such inference. Evidence that the Triforest Defendants regularly transfer large sums of
money in and out of their Canadian bank accounts, to and from unknown destinarions, is not
enough to satisfy the stringent test established for Mareva injunciions, and to convince me that
the conversion of the Mareva Injunction Qrder into an interlocutory Mateva injunction order is

necessary to ensurc that any final judgment of this Court will be effective and enforceable.

[96] 1observe that, in its submissions 1o the Court, Triforest is prepared to undertake to
produce to the Plaintiffs an accounting of past sales of its laminate flocring products in Canada
for the period starting on June 1, 2014, ending on the day before the date of signing such
undertaking, and to keep an accounting of current and future sales of its laminate flooring
products in Canada until the disposition of this matter or until the term of the Canadian Patents,
whichever comes first. I am of the view that it would be in the interests of justice to keep (hat
undertaking in place and that an order to that effect scems just and appropriate in the

circumsiances.

C. Interlocutory injunction

[97] The third 1ssue to be determined on this Review Motion is whether an interlocutory

injunction order should be issued againgl 2l Defendants to prevent them from continuin glo
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manufacture, use, sell or import into Canada their unlicensed laminate flooring products until the
muatters raised by the action for patent infringement arc finally determined by the Court. To
succeed, the Plaintiffs have to demonstrate that each element of the BIR-MacDonald test for the

issuance of interlocutory injunctions is met.

[98]  For the reasons that follow, Fam not persuaded that, on the record before me, the
Plaintiffs have provided the required clear and non-speculative evidence to demonstrate, on &
balance of probabilities, that they will suffer irreparabie harm if the interlocutory injunction

sought is not granted,

{1}y The RIR-MucDonald test

[99F It is trite law that for an interlocutory injunction to be granted, the moving party must
satisfy the three conditions sct out in R/R-MacDonald. In that decision, the Supreme Court held
thal, to issue an order for injunctive relicf, a court must first be satisfied that there is a serious
issue to be tried. Second, it must determine that the applicant would suffer irreparable haem if the
injunction were refused. Third, it must find that the “balance of convenience™, which
contemplates an assessment of which of the parties would suffer greater harm from the granting
or refusal of the remedy pending a decision on the merits, favours the moving party {RJR-
MacDionald at 334). The tripartite test is conjunctive, so all three clements have to be met in

order for an injunction to be granted.

[100] In recent decisions issued in the context of stays. as opposed to interloculory injunctions,

the Federat Court of Appeal has indeed frequently reminded that all three elements of the
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tripartite test have to be satisfied. Finding the existence of a serious issue docs not automatically
bring with it that the other two prongs of the tripartile test are satisfied. As the Federal Court of
Appeal stated in Janssen Ine v Abbvie Corporation, 2014 FCA 112 [Janysen], each branch of the
test adds something important and “none of the branches can be seen as an optional extra”

{Junssen at para 19).

[101] [add that the Federal Court of Appeal has repeatedly considered that the applicable test
for interlocutory injunctions is the same as the test governing the granting of stays of
proceedings or of appeals (Toronte Real Estate Board v Commissioner of Competition, 2016
FCA 204 at para 11; Janssen at paras 12-17; Gloascap Herituge Sociery v Canada (National
Kevenue), 2012 FCA 253 [Glooscap) at para 4; Internationu! Charity Association Network v
Canada (National Revenue), 2008 FCA 114 at para 5). As the Federal Court of Appeal makes no
distinction between the principles developed for interlocutory stays or for interlocutory
injunctions, its observations on the cumulative requirement of the three elements of the RJR-
MacDonald test are equally applicable in the context of injunctions, cven though these were

made in the context of stays.

[102] That said, 1 agree that three prongs of the interlocutory injunction test are interrelated and
that the three factors should not be assessed in tota) isolation from one another (University of
Caltfornig v {-Med Pharma Inc, 2016 FC 350 [i-Med Pharma T} at para 31; University of
California v I-Med Pharma Ine, 2016 FC 606 [1-Med Pharma ] at para 27, aft?d 2017 FCA 8;

Geophysical Service Incorparated v Canada-Nova-Scotia Offshore Petroleum Board, 2014 TC

A1
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450 [Geophvsical Service] at para 35; Merck & Co Inc v Nu-Pharm Inc, (2000) 4 CPR (4™ 464

[Ne-Pharm] at para 13).

{103] In their written and oral submissions, the Plaintiffs relied on case law developing the
“blatant infringement™ approach to suggest that this may result in a lower irreparable harm
threshold or even in an exemption from the requirement to establish irreparable harm, depending
on the facts at stake. They argue that, in the circumstances of this case, the behaviour of the
Triforest Defendants amounts to a blatant patent mfringement, and they invite the Court to

consider a more lenient approach on the issue of irreparable harm.

{104] This line of jurisprudence on “blatant infringement” must, however, be put in its proper

context,

[105} First, I note that the “blatant infringement” argument has arisen in copyright cases, as
opposed to patent cases, While it is well accepted that copyright infringement does not take place
inadvertenlly, this is not necessarily the case for patent infringement given the highly technical
nature of most patent claims. In fact, in one of the carly cases where the notion of “*blatant
infringement” was introduced, Madam Justice Reed madc an explicit distinclion with patent
cases before accepting that there was a lesser need to prove itreparable harm in “blatant™ cases of
copyright infringement (International Business Corporation v Ordinatenrs Spirales Inc/Spirales
Computers Inc (1984}, 8G CPR (2d) 187 (FCTD) [Spirafes Computers) at 201). She explicitly
indicated that for patent cases, the threshold must be higher, and would require the usual proof of

irreparable harm for interlocutory injunctions:

G
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In any event, Iam not convinced that the degree of harm required
ta be proved in a case such as this, where there had been blatant
copying, is as high as that required in other cases of intcrlocutory
injunction. Counsel for the plaintifl argued that the irreparable
harm test was appropriate to patents because it was easy to
inadvertently infringe a patent right. Thus, the courts are slow to
grant interlocutory injunctions in patent cases. He argued,
howcever, that copying could not take place inadvertently and
therefore the courts were more willing to grant interlocutory
injunctions in copyright infringement actions when the copying
was very clear, without requiring irreparable harm or a finding that
damages would not be adequate. I accept this reasoning. Tt accords
with my interpretation of the jurisprudence.

[106] Tam not aware of cases, and counsel for the Plaimiffs did not cite any, where this notion
of “blatant infringement” was used in the context of an injunctive relief sought for patent

mfringement. It is a concept which remains foreign to patent cases.

[107] Second, the “blatant infringement” cases can be traced back to the reasoning of Mr.
Justice Nadon in Diamant Tays Lid v Jouets Bo-Jeux Toys Inc, 2002 FCT 384 [Digmant Toys],
where he adopted the Court’s view in Spirales Computers and found that when cepyright
infringement is blatant, therc must be a less stringent test of damages (Diamant Toys at para 56).
However, as recently stated by Madam Justice Tremblay-Lamer in Bel! Canada v 1326030
Ontario fnc (iTVBox.nety, 2016 FC 612 [Bell Canada), Mr. Justice Nadon’s reasoning has
subsequently been read by this Court as being restricted 10 those situations where there is a
finding of blatant copyright infringement (Bell Canaclu at para 29; Geophysical Service at para
36; Western Steel and Tube Lid v Erickson Mamyfacturing Lid, 2009 FC 791 [Western Steel] at

paras 11-12},

HA
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[LG8} Third, these “blatant infringement ™ cases did not go as far as suggesting or implying that
no proof of irreparable barm is required in order to obtain an interlocutory injunction when there
is evidence of blatant copyright infringement. In my view, they rather only hold for the
proposition that a sirong finding on the first prong of the tripartite injunction test in copyright
cases may lower the threshold on the other two prongs, and that it may then he approptiate to
consider a less severe test of potential damage than would otherwise be the case {Western Steel at
para 12). I am not aware of injunction cases where an applicant’s case was sufficiently sirong,
even in the copyTight context, that the threshold for meeting the other two factors was set so low
that no proof of irreparable harm was required. A robust case on the serious issue dimension of
the RJ/R-MacDonald test does not relieve the moving party from the burden of establishing that it
would suffer some itreparable harm that could not be compensated with damages (Bell Canada
at para 29). In short, “there is no automatic conciusion that irreparable harm exists merely
because the foundation of an action is an infringement of copyright or trademark or the alleged

tort of passing off™ (Western Steel at para 11).

[109] 1 further observe that, in cases where this issue of blatant copyright infringentent was
raised, the Court was nonetheless persuaded that there was some form ol'irreparable harm (Hell
Canada at para 31). I mention one last point: the eatly cases such as Digmant Toys where the
“blatant infringement” approach emerged were not interlocutory injunction cases but rather cases
mvolving preservation orders, where the legal requirements are different ( Western Stee! at paras

11-12).
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f116] For ali those reasons, I am not convinced that the “blatant infringement” case law should
guide my approach to the assessment of irreparable harm in this patent case, or that I should
depart from the well-accepted principles governing the evidentiary requirements for this second

element of the RIR-MacDonald test.

[111} I any event, even if [ were to assume that there is precedent to support the proposition
that irreparable harm can be satisfied by a demonstration that a defendant’s slleged!y infringing
patented product is substantially the same as that of the plaintiff, and that the “blatant
inftingement” approach developed in the copyright space could be imported into the patent
space, 1 consider that the evidence before me is inadequate and insufficient to make a
determination that there is a “blatant” patent infringement in this case. A strong prima facie casc
of patent infringement does not necessarily equate 1o a blatant infringement. To he qualified as
biatant, the inftingement needs to be undeniable and unmistakable, 1 accept that such
obviousness can arise in copyright and trademark cases, but it is much more difficult (o establish
in patent cases. Especially in a situation where, as is the casc here, the Triforest Defendants have
taised some arguments questioning the validity of the Plaintiffs’ Canadian Patcnts, where the
patents cover dozens of pages and each identify numerous claims, and where there is no explicit
admission of infringement. The issue will be debated in detail at trial. While 1 agree that the
Plaintiffs have a strong prima facie case of patent infringement, T am not persuaded that (he
evidence before me suffices, at this early stage, to qualify this case as one of “blatant

infringement” by the Friforest Defendants,

(2) Serious issue

GO
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[112] The first part of the wipartite test is whether the evidence bafore the Court is sufficient to
salisfy it that there 15 a serious issu¢ to be tricd. The threshold is a low one. While a preliminary
assessment of the merifs ol the case is required, “a prolonged examination of the merits is
generaily neither necessary nor desirable” (R/R-MacDonald at 337-338). As a gencral rule. the
question of whether a serious issue exists should be answered on the basis of no more than an
“extremely limited review of the case” (RIR-MacDonatd at 348). Once the Court determines that
the underiying proceeding is “neither vexatious nor frivalous”, it should proceed to the second
part of the test (R/R-MacDonald at 337). Tn an interlocutory injunction, “the underlying dispute
remains to be decided, and judges sitting on such matters should generally avoid wading any
further into that underlying dispute than is strictly necessary to deal with the matler before them®

(Jamiesan Laborataries Lid v Reckitt Benckiser LLC, 2015 FCA 104 at para 25).

[133] Inlight of my earlier finding that the Plaintiffs have demonstrated a strong prima facie
case of patent infringement on the motion for an imerlocutory Mareva injunction, I am satisfied
that there is a serious issue 1o be tricd. There is an initial presumption that the Canadian Patents
of the Plaintiffs are valid and based on the facts before me, there is definitely at least an arguable
case and a serious issue that the Defendants® Unlicensed Products would fall within the scope of
one or more ¢laims of the Canadian Patents. The fact that the Defendants may have an arguable
case of their own 10 question the validity of the Canadian Patents does not mean that there is no

serious issue to be tried.

[114] The first clement of the RIR-MacPonald test is accordingly met.

(3) Itreparable harm
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[175] I now turn to the second part of the tripartite test, irrcparable harm.

(a)  Legal requirements

[116] “lrreparable” refers to the natute of the harm suffcred rather than its magnitude: it is harm
which “either cannot be quantified in monctary terms or which cannot be cured” (RJR-
MacDonald at 341). The threshold for establishing irreparable harm is very high. Harm does not
become irreparabic solely because precisely caleulating damages would be difficult, as is
regularly the case In patent cases (7-Med Pharma IT at para 32; Merck Frosst Canada Inc v
Canada (Minister of Healthj (1997), 74 CPR (3d) 460 (FCTD) [Merck Frosst Canada] at 464;
Merck & Co v Apotex Inc, [1993] FCJ No 1095 at para 42). Difliculty in precisely calculating
damages does not constitute itreparable harm. provided there is some reasonably accurate way of

quantifying and measuring those damages (Nu-Pharm at para 32).

{117} ltis also well established that irreparable harm in the context of injunctive reiief must
flow from cicar and non-speculative evidence which demonstrates how such harm will occur if
the relief is not granted (4straZeneca Canada Inc v Apotex Inc, 2011 FC 505 at para 36, aff'd
2011 FCA 21 1; Aventis Pharma SA v Novopharm Lid, 2005 FC 815 {Aventis Pharmal at paras
39-61, aff’d 2005 FCA 390; Syntex inc v Novopharm Ld (1991), 36 CPR (3d) 129 (FCAYal
135). Simply finding that irreparable harm is likely is not enongh: there must be cvidence that
the moving party will or would suffer irreparable harm if the injunction if not eranted {Centre Ire

Lid v National Hockey League at al (1994), 53 CPR (3d) 34 {FCA) [Centre Ice] at 52).

6+
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[118] In.Janssen, the Federal Court of Appeal stated that a party secking a suspension relief
must demenstrate in a detailed and concrete way that it will suffer “real, definite, unavoidable
harm — not hypothetical and speculative harm — that cannot be repatred later™ (fanssen at para
24). In that decision, Mr. Justice Stratas added that it would be strange if vague assumptions
and bald assertions, rather than detailed and specific evidence, could suppott the granting of such
serious relief” (Janssen at para 24). The Federal Court of Appeal has indeed frequently insisted
on the quality of evidence needed to establish irrcparable harm. General assertions cannot
establish irreparable harm as “[t]hey essentially prove nothing” (Gareway City Church v Canada
(National Revenue), 2013 FCA 126 [Gateway Church] at para 15). Similarly, *[a]ssumptions,
speculations, hypotheticals and arguable assertions, unsupported by evidence, carry no weight”

{Gloascap at para 31).

(1191 1cannot do beiter than repeat the often-cited passage frorn Mr, Justice Stratas in Stoney
First Nation v Shotelose, 2011 FCA 232 [Sioney First Nation] at para 48:

It iz all too casy for those seeking a stay in a case like this to

enumerate problems, call them serious, and then, when describing

the harm that might result. 10 use broad, expressive terms that

essentially just assert — not demonstrate 10 the Court’s satisfaction
- that the harm is irreparable,

[120] In injunctive matters, ihe burden is on the meving party to satisly the court that there is
“evidenee at a convinging level of particularity that demonstrates a real probability that
unavoidable irreparable harm will resuit” unless the injunction is granted {Gateway Church al
para 16; (riogscap, atpara 3E; Stoney First Nation at para 48). Again, the requircment of having

cvidence “sufficiently clear, convincing and cogent to satisfy the balance of probabilities test”,

6
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set out in Melougal!, of course also applics to the clear and non-speculative evidence needed for

irreparable harm.

(b}  Plaintifis’ claims of irrepareble harm

[12}] The Plaintiffs argue that, if an interlocutory injunctive relief preventing the Defendants
from continuing to import and seil the Unlicenscd Products is not granted, they will suffer
serious and irreparable harm under a number of hcadings. These allegations of harm are
premised on the fact that Triforest is now amongst the top five importers of laminate flooring
products in Canada and that, to the Plaintiffs’ knowledge, it is the [argest importer of infringing

laminate flooring products.

[122] The Plaintiffs’ claims of irreparablc harm are all contained in the affidavit of Ms,
Walmsley-Scolt. No other evidence has been provided by the Plaintiffs, In essence, Ms,
Walmsley-Scott states that the Plaintiffs will suffer harm through 1) the loss of goodwill and
reputation; 2} the loss of market share and of existing and potential customers; 3) the risk of the
Defendants “springboarding™ into the post-patent market: and 4) the financial irability of the

Defendants to pay an eventual judgment against thcm,

[123] [obscrve that Ms. Walmsley-Seott does not cite nor provide a single document in support

of her allegations of harm.

(1243 Having reviewed the totality of the evidence provided by the Plaintiffs, T am not satisfied

that, on a balance of probabilities, there is the required clear and non-speculative evidence to
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support any of the allegations of irreparable harm. [n lact, even if | were to assume that the
current case could amount to a “blatant infringement™ and that the lower threshold approach
discussed above could be imported in the patent space, I do not find that the Plaintiffs’ asscrtions

of irreparable harm would meet these more flexible requirements.

[125] Furst, the various allcgations of harm are not supported by detailed and specific evidence,
and they thus remain in the universe of speculations. Second, the harm alleged by the Plaintiffs is
all quantifiable, and no expert evidence has been provided to demonstrate that such harm is not
measurable in monetary terms or that no methodolegy is available to caleulate the Plaintiffs®

alleged damages.

(€)  Speculative nature of irreparable harm

{126] The alicged hatm singled out in the affidavit of Ms, Walmsley-Scott can be regrouped

under four difterent headings.

()] Loss of goodwill and reputation

[127} The Plamtiffs first claim that i the infringement of their intellectual property rights is
allowed to continue, their goodwill and reputation will be hurt. This will resull from the
impossibility of menitoring the Defendants’ infringement, the destruction of the goodwill built
between the Unilin Group and its licensees and importers of licensed products, and the

incitement of ather importers to trade in unlicensed products.

£30



31

{i128] The Plaintiffs contend that the Unilin Group will be perceived in the flooring industry as
being unwilling and unable to enforce its Canadian intellectual property rights and the 1.2C
Program, despite the significant time and resources it has spent on developing its program. Ms.
Walmsley-Scott says it will become impossible to monitor and prevent the infringing activities if
Triforest is not prevented from sclling the Unlicensed Products, and that it is already impossible
for Unilin te properly monitor the situation. The Plaintiffs aiso submit that the failure by the
Triforest Defendants to pay rovalties has impaired the ability of other licensees to fairly compete
in the Canadian marketplace, thus undermining Unilin’s licensing program, The Plaintiffs further
allege that, if not restrained by this Court, the Defendants’ ongoing infringement will incite other
importers of laminate flooring products to purchase their products from unlicensed
manufacturers, and new manufacturers not to seek a licensc from Unilin, the whole in order to
avoid paying the royalties owed to Unilin for the licensing of the products incorporating the

Glueless Locking Technology,
[129] Ms. Walmsley-Scott affirms that this harm cannot be measured in monetary terms.

f130] The problem is that, apart from Ms. Walmsley-Scott own self~serving assertions, there is
ne evidence on the various companents of this chain of events, The risk of such harm s entirely
speculative as these assertions are unsupported by any evidence and any degree of particularity.
The record indicates thal Triforest and Molson have been present in the Canadian market for
over iwo years and that Triforest has managed to become one of the five leading importers of

laminate fiooring products in Canada. Yet, no particular evidence has been provided by Ms,



Page: 50

Walmsley-Scott or the Plaintiffs with respect to the impact of the Defendants” presence on the

business of their licensees in Canada, or of the Canadian importers of their licensed products.

[131] There is no evidence on the potential negative perceptions or impossibility of monitoring.
Also, no evidence from importers or from licensees has been adduced to the effect that they
might have a negative view on the Plaintiffs” monitoring and enforcement of its Canadian
Patents. There is no evidence of licensees having discontinued or threatening to discontinue
paying royalties to Unilin if the Triforest Defendants continue to operate their business without
having to pay theirs. There is also no evidence of potential or prospective licensees refraining
from doing business with Unilin while awaiting the cutcome of the Plaintiffs' recourses against

the Triforest Defendants.

[132} This sitvation is quitc different from the cases cited by the Plainliffs, such as {/miversal
Clity Studios Inc v Zeilers Inc (1983}, 73 CPR (2d) | (FCTD) at 11 ot Anne of Green Gables
Licensing Authovity Inc v Avonlea Traditions Inc (2000}, 6 CPR (4™ 57 (Ont CA) at para 186,
wherc some supporting evidence from license users had been provided on the issue of loss of

goodwill and reputation.

[133] Similarly, there is no evidence to substantiate the so-called floodgates argument advanced
by the Plaintiffs, as no particulars or examples (expect for the statements made by Ms.
Walmsley-Scott} have been provided showing that other manufacturers or importets have been
or could be encouraged to engage In the infringing activities, resulting in a “death by 1000 cuts™

to the Unlin Group’s licensing and 1.2C Program (Spirafes Computers at 199-200).
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[134] The Plaintifts bear the enus of providing the clear and convincing cvidence of irreparable
harm to their gondwill and reputation, but their evidence on this issue boils down to
hypotheticals and speculations. No witness and no document lend any support for the assertions
made on this claim of reputational damage. [ must therefore conclude that the Plaintifls have not

established a basis for this heading of irreparable harm.

[135] In addition, I am aiso not persuaded that the cvidence supports the allcgation that it has
been or will bacome impossible for the Plaintilfs to monitor and prevent infringing activities if
the injunction is not granted. I instead note that the Plaintiffs’ own evidence shows that they have
been somewhat actively protecting and enforcing their patents relating 1o the Glueless Locking
Technology, including the Canadian Patents. The Plaintiffs have sent over 200 letters to potential
importers operating in Canada to notify them regarding the LC2 Program and to flag the issve of
potential infnngement of their intellectual property rights on laminate flooring products. The
evidence also indicates that the Plaintiffs keep track of sales of unlicensed products in Canada.
Finally, they have taken action and initiated a few lawsuits against various alleged infrinpers,
including recently against MGA. This behaviour is not rellective of a patent owner unable 1o

menitor and enforce its intellectual property rights, or shackied in its efforts to do so.

(i)  Loss of market share and of cxisting and potential customers

[136] The Plaintiffs also claim that the infringing activities of the Defendants will allow therm
to gain market share at the expense of Unilins licensees, because unlicenscd flooring producls
are sold by manufacturers at lower prices than licensed products since no royaltics are paid. This

will also result in manufacturers and importers being encouraged to sell unlicensed products at a
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lower cost, and in a loss of actual or potential customers for the Plaintiffs. The Plaintiffs further
contend that, if the Defendants are permitted to maintam their infringing activities, they will be
able to continue to unfairly compete with competitors seiling licensed laminate flooring products
in Canada, including Unilin and customers of Unilin’s licensees, by either charging lower prices

for their products and/or using the larger profits to invest in other activities to increase sales.

[137] This, repeats Ms. Walmsley-Scott, cannot be estimated or measured in menetary terms

gither,

[138] Again, the evidence provided only shows general and speculative assertions about loss of
market share, without any particularity. This, as the Federa! Court of Appeal frequently

reminded, is insuflicient to meet the high threshold of irreparable harm.

[139] There is no evidence of new manufacturers refraining from seeking a license from Unitin
in order to avoid paying rovalties, or threatening to do so. Let alone cvidence of such behaviour
being triggered by the infringing activities of the Defendants. There is no evidence of Unilin
licensees having terminated or threatening to terminate their licensing arrangements, of licensess
or importers having lowered or threatening to lower prices for their licensed products, There is
ne evidence of lost sales or threat by importers to purchasc cheaper, unlicensed imported
products. There is no evidence of other manulacturers being tempied or encouraged to sell
unlicensed products at a lower cost, or of Unilin's licensees losing aclual or potential customers
to unlicensed manufacturers. There is not even evidence of Triforest’ Unlicensed Products being

sold at prices lower or with larger profits than the Unilin licensed products because of the alleged
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monctary benefit gained from the failure to pay royalties. Not a single sales report, example of
lost business, testimony of licensee or of importer has been offered to support the allegations

made by Ms. Walmsley-Scoft.

[140] [r that context, to suggest that there could be irreparable harm in the form of lost sales or
tost customers in the period leading to the hearing on the merits is entirely speculative. The
unsubstantiated affirmations of Ms. Walmsley-Scoit cannol base & finding of irreparable harm, Tn
fact, at one point, Ms. Walmsley-Scott even says that, since it is difficult to get back a
customer’s business onee it is lost, this may result in some of Unilin’s licensees going out of
business due to an inability to compete. This falls short of the requirements estabiished by the

case law on irreparable harm.

[141] Again, despite the fact that the Plaintiffs have known about the allegedly infringing
activities of the Defendants since at feast August 2014 and menitored Triforest’s importation
activity using publicly accessible data from Dalamyne, they offer no concrete evidence to
support any loss of business during this period, or that other importers of laminate flooring

products have purchased their products from unlicensed manufacturers.

(142} This is a case where the party seeking to enforce its patents was in the market at the same
time as the alleged infringer and, as the Federal Court of Appeal reminded in Cenrre Ice, a
notable absence of supporting evidence of lost business in those circurnstances is fatal to a claim
of irreparable harm (Centre Jee at 54). 1 would add that this Court has frequently held that this

type of harm alleged 10 be suffered by the Plaintiffs in terms of lost market share, [ost
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opportunittes to expand and price reductions {s typically not irreparable in patent cases (/-Med

Pharma H at paras 43-46; 4ventis Pharma at paras 33-45; Merck Frosst Canadg at 462).

{143] Inany event, if that was to translate into an ability for the Defendants to obtain a greater
market share than they would othenwise have been able to have, to the detriment of competitors
who respect intellectual property rights and acquire products from licensed manufacturers, this
damage would be quantifiable as it would take the [orm of increased sales ol unlicensed products

for which royalties need to be paid 1o Unilin.

(iiiy Springboarding

{144] The Plaintiffs further raise the prospect of irreparable harm resulting from
“springboarding”. The “springboard” argument refers to situations where the alleged infringer
has not yet entered the market but plans to do so near the end of the patent life, or where the
alleged infringer actually enters the market. in ordet to gain an early start or position to better
compete in the after-patent market. The party holding the patent thus loscs a part of the market
share due to a breach of its patent in anticipation of the patent's expiry (Ching Ceramic Proppant
Ltd v Carbo Ceramics Ine, 2004 FCA 283 at paras 3 and 10). Springboarding thus typically
refers to losses intervening afier the expiry of the patent, caused by a behaviour that, however,
occurred priot to the expiry {Bayer Healthcare AG v Sandoz Canada Incorporated, 2007 FC 352

[Bayer] at para 52),

(145] Given that the 076 Patent and the 321 Patent will expire in June 2017, the Plaintiffs claim

that the Defendants’ ongoing infringement of Unilin's patent rights until their term will provide
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them with the ability to abtain a greater market share than they would otherwise have been able
to sccure through selling licensed products, and provide the Defendants with a “springboard”
mto the post-patent market (Baker Hiughes Inc v Galvanic Analytical Sysiems Lid (1961), 37
CPR (3d) 312 (FCTD) at 315; Spirales Computers at 199-200). That is, the advantage gained by
the Triforest Pefendants as a result of their premature entry into the market will continue to
result in fosses for Unilin in the months immediately following the cxpiry of the Canadian

Patents, which damages, the Plaintiffs say, are not recoverable.

[146] [do not find that, in light of the evidence before me, this “springboarding™ amounts 1o
demonstrated irreparable hann to the Plaintifls. First, it is true that Unilin’s Canadian Patents are
approaching the end of their term of protection but, since the Delendants are already on the
market and are not new players planning a “springboard™ entry, 1 am not convinced that there is
clear and non-speculative evidence of harm in that respect in the existing market context. As
indicated above, the Plaintilfs have failed to provide the required convincing and non-speculative
evidence of loss of market share despile the Plaintiffs” awareness of the Triforest Defendants’

activitics since more than two years.

[147] Second. since the Plaintiffs are not directly present in the Canadian market excepl
through the sales of their licensed products made by imporicrs and the receipt of royalties, how
can there be hatm to the Plaintiffs in terms of lost market opportunities following the expiry of
the Canadian Patents” That would be harm to the business of Unilin’s licensed manufacturers or
of importers of its licensed products, which would allegedly lose ground to the Triforest

Defendants in the after-patent market. Only harm suffered by the moving party qualifies under
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this branch of the R/R-MacDonald test, not that of third parties (Glooscap at para 33). The
Plaintiffs thus cannot claim these potential losses of their importers or licensecs in the post-
patent market as irreparabie harm ol their own. [n addition, this claim of potential [oss remains
hypothetical and suffers from the same shortcomings identified above on the lack of

particularity.

[148] Third, ! am aiso not persuaded that this type of harm cannot be measured in monctary
terms for the Plaintiffs, as it will essentially translate into ioss of rovally revenues until the
expiry of the patent protection (dventis Pharma at para 61; Bristol Myers Squibb Co v Apotex
Jnc, 2001 FCT 1086 at paras 20-21), Damages in patent cascs are intended to put a successful
plaintiff in the position that it would have been in, but for the infringement, 1t is entirely
speculative to say that a party will not be able to recover damages for any losses that it may
suffer in the post-patent period, as such damages can indeed be recoverable and calculable

{ Baver at paras 56-57).

{iv)  Inability to pay

[149] “the Plaintiffs finally claim that, bascd on Unilin’s prior experience in being denicd
proper compensation by MGA following MGA's infringement of its patent rights in Canada,
there is a genuine risk that Unilin would not be able to recover the complete damages owed by
the Defendants as a result of their similar infringing activities. Ms. Walmsley-Scott states that
she believes “that Triforest will attempt 10 thwart any order of this Court throu gh a similar
scheme™ (as MGAY. [n relation to thal concern over the Defendants® inability 1o pay, the

Plaintiffs also rcly on the October 2015 events detailed above. They arguc that the Triforast
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Defendants have explicitly stated and shown that they had no intention to pay Unilin the
royalties owed for the unlicensed laminate flooring products they had imported at the timc and
continue to import, and that, if ‘I riforest were to be forced to do so, their only option would be to
go bankrupt. In light of the fact that Triforest explicitly stated that it wonld be financially unable
to pay the license fees for the unlicensed products they have imported, the Plaintiffs submit that
it is absolutely reasonable to conclude that Triforest will not pay the damages they would be

erdered to pay by the Court.

[150] [ do not agree that this amounts 1o clear and non-specuiative evidence of irreparable harm

in the ¢Ircumstances of this case.

[151] T first note that this inability to pay has not been recognized as irreparable harm in £/
Lilly, since a failure to be able to collect a judgment is speculative. 1t is speculative with respect
to the monetary amount at stake as the moving party does not knaw what will not be available
from the defendant in the event it is succcssful in its action fot infringement. This is precisely the
case here, The Plaintiffs have only established that they are concetned to be unable to collect on
a future judgment against the Triforesi Defendants. This does not satisfy the irreparable ham
requirements (£{7 Liffy at para 32}. The Plaintiffs must establish the harm with clear and
convincing evidence and demonstrate on a balance of probabilities that the alleged harm is likely
to occur, The Plaintiffs’ potential failure to be able to collect a judgment meets none of these
requirements as the Plaintiffs can only speculate as to the amount of damages they say that they
may fail lo recover (EVi Liily at para 32; RRC Dexia Investor Sevvices Trust v Goran C apital fnc,

2016 ONSC 1138 at para 11).
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[152] That said, I acknowfedge that some cases suggest that a real, non-speculative risk of 2
dcfendant's financial inability to satisfy a judgment or an award could, in certain circumstances,
be a relevant consideration in the assessment of the question of irreparable harm (R/R-
MacDonald at 341 Turbo-Resources Ltd v Petro-Canada Inc (1989), 24 CPR {3d) | (FCA) at
18-19). Even if I was to follow this line of cases, for a defendant’s inability to pay to constitute
irreparable harm, therc would still need to be, as always, clear and non-speculative eviderce
demonstrating such inability on a balance of probabilitics. [ am not persuaded that the

evidentiary record before me supports such a conclusion in this casc,

[133] The Plaintiffs have the evidentiary burden of estabiishing that the Defendants’ current
financial situation is such that the Plaintiffs would not be able to collect on damages which may
be awarded to them if successful. | can appreciate that Ms. Walmsley-Scott and the Plaimtiffs fecl
some frustration foilowing the recent experience they went through in the aborted enforcement
of their rights against another infringer, MGA, due to MGA'’s filing for bankeuptcy. However, to
draw from this separate and unrelated cvent a elaim of irreparable harm based on a suspected

parallel behaviour by the Defendants is entirely speculative.

[154] Tlurther notc that the statement attributed to Triforest to the effect that they would be
financially unable to pay the Unilin license fees was made in October 2015, and that the
information available on the financial situation of the Triforest Defendants since then does not
reflect that they are in financial difficuity. On the contrary, there is no evidenee of dissipation of
assets, bankruptcy, collections or judgment against the Defendants in the results of the financial

investigations conducted by the Plaintiffs and filed in support of their Review Motion. As
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previously discusscd, the Plaintiffs” investigation shows that the bank acccunts, loans,
mortgages, credit cards and leascs of the Triforest Defendants are in good standing, and that the
three individual Delendants recently acquired Canadian real estate assets. Futthermore, the
banking accounts evidence obtained further to the execution of the Mareva Injunction Order
shows that the Triforest Defendants hold many banking accounts containing substantial balances

in December 2016.

[155} 1therefore do not find, after weighing the various elements of the cvidentiary record
before me and on a balance of probabilities. that the Plaintiffs” sour collection experience with
M(iA or the October 2015 statement of Triforest’s representatives suffice to conclude that there
is clear and non-speculative evidence of an inability to pay on the part of the Defendants, cogent
chough to qualify as irreparable harm. The suggestion that the Defendants would not be ina
financial position to pay whatever amount of damages might be awarded to the Plaintiffs at trial
does not find support in the evidence in the circumstances. In other words, doubts or concerns
that a plaintill may have about a defendant’s eventual incapacity to pay are not enough to grant

an mterlocutory injunction pending triai.

[156] To demonstrate that harm will actually be suffered and that it will not be able to be
repaired later, the moving party must provide evidence concrete and particular enough to allow
the Court to be persuaded on the matter (Stoney First Nation at para 49). Injunctive relielis not
granted on the basis of assertions, it is granted on the basis of evidence. And this is what is

lacking here.

(v)  Conclusion on speculative nature of harm
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[157] Inlight of the foregeing, I am not convinced that the Plaintiffs have adduced the required
real, clear and non-speculalive evidence showing that they will suffer irreparable harm. There is
no persuasive, detailed and concrete evidence demonstrating the existence of the various
headings of potential harm asserted by Ms. Walmsley-Scott. [ thus find that the various
allegations cannot support a finding of irreparable harm meeting the requirements established by
fJR-MacDonald and its progeny. As was the case in Junssen, the harm that the PlaimilTs say
they might potentially suffer is too speculative and hypothetical to form a basis for a finding of

irreparable harm,

[158] Itis entirely undersiandable that, given the context of this dispute, the Plaintiffs are
concerned and fear that, absent an injunctive restraint on the Defendants, they will continue to
suffer lost revenues from unpaid royalties by the Defendants, what they feel is a loss of goodwill
and other adversc impacts. 1lowever, these fears need an objective basis in order to qualify as
irreparable harm and to open the door to an exceptional interlocutory injunctive relief, The
central problem with the Plaintiffs’ claims of irreparable harm is that they are unsupported by
evidence beyond the assertions of Unilin's main corporate witness. “Irreparable harm must be
demonstrated, niot just asseried. Demonstration is achieved by supplying particular information
that empowers the Court to find the existence of harm that cannot be repaired later” (Gateway

Church at para 18). On the record before me, there is only asserlion, not demonstration.

(d)}  Quantifiabie nature of harm
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[159] There is also a second major problem with the Plaintiffs’ allegations of irreparable harm,
and it is the fact that the evidence on the record docs not allow to conclude that the alleged harm

is not quantifiable, and thus irreparable.

[160] Ms. Walmsley-Scott states on a few occasions that the damages apprehended by the
Plaintiffs cannot be measured in monetary terms. These bald statements fall short of the
exigencies of irreparable harm in two main respects. First, no credible and convincing evidence
has been provided 10 support the assertions that the Plaintiffs” harm would be impossibie to
quantify in monetary terms. Second, thete is every indication on the record 1hat damages in
respect of any royalty revenues lost or likely 1o be fost by Unilin are indeed capable of

calgunlarion,

[161] Asrightly pointed out by counset for Molson at the hearing. an affirmation from Ms.
Walmsicy-Scott to the cffect that the Plainti(fs’ alleged harm is not quantifiable in monetary
terms is not good enough. Ms. Walmsley-Scott is a corporate witness who docs nat have the
experience nor the expertise to render an “opinion on what is quantifiable in damages and what is
not™ (--Med Pharma I at para 39). Furthermore, Ms. Walmsley-Scott offers no factual basis for
her assertions on the incapacity to measure the alleged damages. [ agrec with the Defendants that
such evidence is not sufficient and falls well short of having the attributes able to convince me
that, on a batance of probabilities, the claimed harm is not quantifiable in monetary terms (f-Med

Pharma I at paras 36-44).
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[162] No proper expert evidence on the record speaks to quantification issues, neither on why
the alleged damages of the Plaintiffs cannot be quantified and measurcd in monetary terms, nor
on why no methodology exists to calculate Lthem. This is quite different from the situation in
Reckitt Benckiser LLC v Jamieson Laboratories Lid, 2015 FC 215 [Jamieson| at paras 53-54,
aff'd 2015 FCA 104 at para 31, where losses were considered irreparable because there was
extensive expert cvidence demonstrating that no possibility of quantifying the losses and of

calculating the damages existed.

[163] Corfrary to the situation in Jam/eson, no attempt was even made by the Plaintiffs to try to
quantify the alleged harm. And no expert evidence was provided 1o support the assertion that the
Plaintiffs” damages are not capable of quantification or to demonstrate that no methodology for
quantifying the losses exists. 1 just cannot infer that damages cannot be quantified in monetary
terms from the unsupported allegations of a corporate witness who is not in a position 10 address

the quantification issuc,

[164] Fadd thal damages are not unquantifiable simply because there could be some difficulty
in calculating them {Nu-Pharm at para 32). “Patent rights are economic in nature and there is
usually ne reason why damages ensuing from infringement are unable to be measured or
calculated in a reasonably accurate way™ (-Med Pharma II at para 79; Pfizer Ireland
Pharmaceuticals v Lilly lcos LLC, 2003 FC 1278 at para 27 citing Cutter Ltd v Buxter Travenol
Labaratories of Canada Lid (1980), 47 CPR (2d) 53 (FCA) at 55-56). It is the burden of the
moving party 1o demonstrate that damages cannot be quantified when it alleges that this is the

case. The Plaintiffs have failed to do 5o here.
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[165] Superimposed on this is the fact that there is every indication that the damages claimed
by the Plaintiffs to be irreparable are in fact quantifiable. The harm to be suffered by the
Plaintiffs further to the alleged patent infringement by the Defendants results from lost licensing
revenues and lost royalties. The Plaintiffs do not themselves sell the laminate flooring products
at 13sue in the Canadian market; only importers selling Unilin's licensed products do. The
Plaintiffs rather collect royalties under non-exclusive licensing agreements with approximately
49 imporiers operating in the Canadian market. The Plaintiffs’ rovalties and license fees are

based on a simple formula using the volume of laminated flooring products sold.

t166] Based on the cvidence, this [ooks to be easily capable ol quantification. Indeed, the
Plaintiffs have been able to estimate lost licensing revenues in their written submissions. For
example, using publicly accessible data of Triforest’s import activity. the Plaintiffs have
quantified a reasonable royalty of $228,000 on inventory currently in Triforest’s possession,
using the square meterage (m2) of these products multiplied by the royalty rate of $t/S 0.92 per
m2 adjusted by the exchange rate of $1.33/§US. For past sales, a reasonable rovalty can thus
easily be calculated. Using the same simple arithmetic, the Plaintiffs were also able to quickly
make a damage asscssment and to estimate the lost royalties for past imporiation by the
Defendants in the conclusions contained in the revised proposed order they submitted 1o the
Court at the hearing of their Review Motion. Again, this figure was computed based on square

meterage of sales multiplied by the royalty rate.

[167] Tshould mention that there is nothing extraordinary about the type of harm alleged - loss

of goodwill, foss of market share, incitement of others w infringe — that would differentiate this
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case from most patent infringement proceedings. The loss of licensing fees which may be owed
are quantifiable damages which can reasonably be determined after a decision on the merits of

the case.

[168] For all those reasons, 1 am therefore not satisfied that the Plaintiffs have offered sufficient
cvidence demenstrating, on a balance of probabilities, that they would suffer harm that is
irreparable, if the interlocutory injunction is not granted. The allegations and evidence before me
do not amount to clear and non-speculative evidence establishing harm and allowing the Court to
make inferences that the claimed harm is not quantifiable and thus irreparable. The second

element ol the R/R-MacDonald test is accordingly not met,

(4) Balance of convenience

(169} Tnow turn to the last part of the RJR-MacDonald test, the balance of convenience (or
inconvenience, as some prefer 1o state it). Under this third part of the tesl, the Court must
determine which of the parties will suffer the greater harm from the granting or retusal ol the
interlocutory injunction, pending a decision on the merits (R/R-MacDornald at 342). Given that
the Plaintiffs have not led the cvidence needed to allow me to make a {inding of irreparable harm
and having concluded that they have failed to satisfy that branch of the R/R-MacDonald test. it is
not necessary for me to consider where the balance of convenience lies, The Plaintiffs’ motion
succeeds only ifall three requirements are proved, and one of the elements has clearly not been

established,
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[E70] Since the three components of the test are Interrelated, T would however add that, in my
view, the balance of convenience favours the Defendants as refusing the issnance of an
interlocutory injunction implies that the status qua wiil be maintained until a decision on the
merits of the Plaintiffs’ action for patent infringement, and that the Defendants will continue to
carry on their business in the interim period. Moreover, if an interlocutory injunction is refused,
the Plaintiffs have not established that they will suffer irreparable harm, and damages wilt
remain a remedy available and adequate for the unpaid royalties that could be owed by the

Defendants.

{5) Counclusion on the interlocutory injunction

[171] The Plaintifts have the obligation to satisfy me that they meel all elements of the tripartite
comjunctive test set forth in R/R-MacDonaid in order to be successfil on their motion for
interlocutory injunction. On the basis of the ¢vidence before me, I find that they have not
provided clear and non-speculative evidence of irreparablc harm. and that the balance of

convenicnce does not favour them. I must therefore deny their motion.

D. Oiker remedies

[172} Both the Piaintiffs and the Defendants seek a confidentiality order with respect te certain
affidavits containing banking information and financial information on the Triforest Defendants.
The evidence uncovered through the execution of the Mareva Injunction Order and filed with the

Court as exhibits to the affidavits of Ms. Motin and Ms. lLuong, as well as the affidavits of Ms.
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Zhang and Mr. Wang, contain financial information pertaining to the Triforest Defendants,

in¢luding account numbers, transaction hisiory and current balances.

[173] In the circumstances. I am satisfied that this evidence should be filed under seal and be
subject to & confidentiality order in accordance with Rule 151. T consider this to be appropriate
on the basis of the principles in Sierra Club of Cunada v Canada (Minister of Finance). 2002

SCC 471 at paras 53-55 and the submissions of the parties.

1V. Canclusion

[174] For the reasons detailed above, [ conclude that the Mareva Injunction Order was lawfully
executed 1n accordance with its terms and followed the applicable procedural rules. However, I
am not persuaded that the grounds required for the issuance of an interlocutory Mareva
injunction order are met, as the evidence obtained and provided by the Plaintiffs is not sufficient
to demonstrate, on a balance of prebabilities, that there is a real risk of removal or dissipation of
assets by the Triforest Defendants in order to frustrate judgment, outside the normal scope of
their business. I am also not satisficd that the tripartite test set forth in RIR-Mac Donald for the
issuance of interfocutory injunctions is met, as the Plaintiffs have failed to provide the required
clear and non-speculative evidence to demonstrate, on a balance of probabilities, that they will

sufter irreparable harm if the injunction is not granted.

[173] Costs are awarded to the Plaintiffs on their motion for the ex perte Mareva Injunction
Order and on the first dimension of lheir Review Motion dealing with the review of the

execution of the Order. Costs are awarded Lo the Defendants on the two other aspects of the
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Plaintiffs’ Review Mation, namely the motion for an intetlocutory Mareva injunction and the

motion for an interlocutory injunction.
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ORDER

THIS COURT’S ORDERS #hat:

l.

The execution of the Mareva Iijunction Order issued on December 19, 2016 was

lawfully conducted;

- The Plaintiffs are authorized to withdraw from the Court the deposil they have

filed on December 20, 2016, as sccurity for damages in connection with the
execution of the Mareva Injunction Order, and the Administrator is ordered to pay
out the said deposit together with all interest accrved thereon, by cheque payable

to Smart & Biggar in Trust;

The motion 1o convert the Mareva Injunction Order into an interlocutory Mareva

injunction order i3 dismissed,

The motion for the issuance of an interlocutory injunction order is dismissed:

The affidavits of Julie Morin dated December 28 and 30, 2016 and the second
supplementary affidavil of Van Khai Luong dated Janvary 3, 2017 filed by the
Plaintiffs and the affidavits of Steve Wang daied December 28, 2016 and Congyu
Zhang dated December 30, 2016 filed by the Defendanis shall be treated as

confidential:

The Defendant Triforest shall maintain its undertaking dated January 3, 2017 with

respect to its accounting of sales;

65D
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Coslts are awarded to the Plaintiffs on their ex parfe motion for a Mareva
injunction and on their review motion dealing with the review of the execution of
the Order. Costs are awarded to the Defendants on the Plaintiffs® review motion
relating to the motion for an interlocutory Mareva injunction and the motion for
an interlocutory injunction. 1f the parties are unable to agrec on costs, they should
file written submissions within 14 days of this Order, not to exceed five pagesin

length.

"Denis Gascon"
Judge
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L. Introduction

[1] This is a motion pursuant to Rules 373 and 374 of the Federal Courts Rules, SOR/98-
106 [Federal Courts Rules], in which the *“Namgis First Nation {*"Namgis™) seeks an
interlocutory injunction against the Minister of Fisherics, (Jceans and the Canadian Coast Guard
(the “Minister”) and Marine Harvest Canada Inc. (“Marine Harvest™), as follows:

* As against the Minister:

a) an interlocutory injunclion enjoining the Minister from issuing 1o Marine Harvest a
licence under section 56 of the Fishery (General) Regidations, SOR/93-53 [FGR]
authorizing the introduction, release or transfer into the marine environment of any
fish (“Transfer Licence™) into open-water pens at Marine Harvest’s aquaculture
facility located at Swanson lsland, BC (the “Swanson Island Facility™) without first
testing such fish for the Piscine orthorcovirus (“PRV™) or heart and skeletal muscle
inflammation (“HSMTI™); or

b) ifany such Transfer Licence has previously been granted, an interlocutory injunction
suspending the validity of the Transfer Licence:

until the hearing and determination of the underilying application for judicial review;

= As against Marme Harvest:

a) an inlerlocutory injunction enjoining Marine Harvest:

i.  from seeking, obtaining or acting upon any Transfer Licence in connection with
the Swarnson Island Facility; and/or
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it.  irrespective of whether 2 Transfer Licence has been sought or obtained, from
mtroducing, releasing or ransferring fish into the marine environment into open-
water pens at the Swanson Island IFacility;
until the hearing and determination of the underlying application for judicial review; and
* An order dispensing with the need for the Applicant to provide any undertaking as to
damages.

{2} The injunction motion is part of the Applicant’s broader application for judicial review
pursuant to sections 18 and 18.1 of the Federad Courts Act, RSC 1983, ¢ F-7 and Rule 301 of the
Federal Courts Rules, which relates 1o a Fisheries and Oceans Canada {“*DFO”) policy ol not
testing for PRV or HSMU in fish prior to issuing Transfer Licenses (the “PRV Policy™). In its
application for judicial review. the Applicant seeks:

¢ Declarations that:

o the PRV Policy and any Transfer Licence issued pursuant to the PRV Policy for the
Swanson Island Facility are unreasonable and/or unlawtul;

o Canada was required, but failed, to consult and accommodate the Applicant prior to
adopting and implementing the PRV Policy, and prior to issuing any ‘I ransfer Licence
for the Swanson [sland Facility, and is required 1o do so in connection with any future
such Transfer Licence;

o inadopting the PRV Policy, and in issuing any Transfer Licenses for the Swanson
Island Facility pursuant to the PRY Policy, Canada failed to consider the role the
decision could play for the Applicant in the ongoing process of reconciliation
between the Applicant and Canada;

& farmed Atlantic salmon must be tested for PRV prior to the issuance of a Transfer
Licence by the Minister:

o farmed Atlantic salmon that test positive for PRV must not be authorized for transfer;

s Aqnorder:

o quashing the PRY Policy and any subsequent decision to issue 2 Transfer Licence for
the Swanson island Facility made pursuant to the PRV Policy;

o requiring Canada to consult the Applicant in relation to the PRV Policy, and any
Transfer Licence for the Swanson 1sland Facility;

o directing that this Court shal! retain jurisdiction to resolve issues that may arisc in the
course of Canada’s consultation with the Applicant in connection with the PRV
Policy and any Transfer Licence (or the Swanson Island Facility; and

o prohibiting the Minister from issuing any Transfer Licences for the Swanson Island
Facility until such time as Canada has discharged its duty to consult and
accommodate the Applicant in relation to the PRV Palicy and anv such Transfer
Licences,
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I The Partigs

Al ‘Namgis First Nation

[3]  The Applicant is & “band" under the fndian Act, RSC 1985, ¢ I-5 and its members are
“aboriginal peoples of Canada™ within the meaning of section 35 of the Constitution dct, 952,
being Schedule B to the Canada Act 1982 (UK, ¢ 11, Don Svanvik, the elected Chief Councillor
of “Namgis, provided an affidavit that describes "Namgis histery, cullure and asserlions of

Aboriginal rights and title.

[4]  The Applicant claims that its traditional ferritory includes the Nimpkish and Kokish River
watersheds on northern Vancouver Jsland in their entirety, as well as adjacent marine areas in
and around Malcolm Fsland, Cormorant I1siand. Swanson Island, Hanson Island, Foster Island and
the Plumper and Pearse Island Groups {the “Asserted Territory™). It considers the Nimpkish
River at the north-east end of Vancouver Island to be situated within the core of ils territory and

of tremendous importance to the community,

[3] The Applicant asserts Aboriginal rights and title throughout the Asserted Territory,
including title to the lands, water, air, marine foreshore and seabed, as well as rights to fishing,
hunting, gathering and stewardship. In particular, it asserts that Pacific salmon, including
sockeye, chum, pink, chinook and coho, are an integral aspect of their oral history and traditions,

way of life, economy, culture, ceremonies, food and trade.
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fo] In 1998, the Applicant bepan negotiations with Canada and the Province of BC in the BC
Treaty Commission Process. As part of that process, it submitted maps outlining the Asserted
Territory as we!l as broader resource harvesting areas. The process is ai Stage 4 and the dralt
Agreement in Principle identifics issues the parties have agreed to negotiate, including: fisheries
and marine resources; water and water resources; title, jurisdiction, selection and ACCEsS;

governance; financial and fiscal arrangements; and environment.

71 As well, in August 2004, the Applicant and Canada cntered into a Comprehensive
Fisheries A greement under which Canada is providing the Applicant with funding 1o participate
in the management of the fisheries in the Asserted Territory. In August 2015, ihe Applicant
entered into the Aboriginal Fund for Specics at Risk Contribution Agreement, in which Canada

committed to include the Applicant in the protection and recovery of aquatic species at risk.

[8]  Aspart of its stewardship efforts to proiect and preserve the wild salmon populations in
its Asserted Territory, and In response to significant declines in those populations, the Applicant
has taken steps towards conservarion and restoration, including;
» a voluntary moratorium on all fishing for all species of salmon in the Nimpkish River
untit such time as the populations recover to sustainable harvesting levels:
* establishment of a hatchery on the Nimpkish River for chum, sockeye, coho and chinook;
and
= cstablishment of a land-based, closed-containment aquacuiture fac ilitv as a pilot project
to demonstrate that land-based fish farming using recirculating aquaculture syslemn
technology is economically viable and ecologically sustainable.
[9]1  Chief Svanvik stated that wild salmon populations in the Asserted Territory have

declined significantly. In particular, since the 19505 the Applicant has compiled its own data

about the populations ol salmon returning o the Nimpkish River. That river was once among the
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top salmen producing rivers in BC, but in recent times salmon populations have become severely
depleted. The Applicant now believes that all specics of Nimpkish River salmon are at critically

low ievels that cannot sustain additional stressors,

B. Meyine Harvest

[10]  Marine Harvest is a large, multinational corporation engaged in the business of fish
farming. It is cne of four main salmon farming companies operating in BC. As of November
2017, it held 56 of the 119 licences issued in BC that authorize the operation of an aquaculture

facility (“Aquaculture Licence™). All of {is facilities arc licenced for Atlantic salmon.

[11]  Marine Harvest owns and aperates the Swanson Island Facility pursuant o an

Aquaculture Eicence. That licence was issued on July 10, 2015, and expires on fune 30, 2022,

{12]  The Swanson [sland Facility comprises open-net pens located within the marine
environment, approximately 19 km from the mouth of the Nimpkisk River and 16 km from the
Applicant’s main community. [t has been stocked with farmed salmon since the early 1990s.
Marine Harvest (and its predecessor company) has operated the facility ever since, keeping it
stocked with fish with the exception of fallow periods of about two 10 six months between

harvesting and reslocking.

[13] The Swansen Island Facility is currently empty of fish, the last stock having been

harvested in late 2017. On February 27, 2018, Marine Harvest appiied for a Transfer Licence for
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up to 1,000,000 Atlantic salmon smolts from its hatchery at Ocean Falls, BC, to the Swanson

Island Facility,

. The Minister

[141  The Minister has discretion to Issue Aquaculture Licences pursuant to subsection D of
the #isheries Act, RSC 1985, ¢ F-14 {Fisheries Acr):

7 (1) Subject to subsection {2}, the Minister may, in his absolute
discretion, wherever the exclusive right of fishing does not already
exisl by law, issue or authorize to be issued leases and licences for
fisheries or fishing, wherever situated or carried on.

[15]1 An Aquaculture Licence may cover a period of severat years, during which the
aquaculiure facility's stock will have to be replaced. A Transfer License must be obtained before
1his can oceur, pursuant 1o subsection 55(1) of the FGR:

33 (1) Subject to subsection (2), no person shall, unless authorized
to do so under a licence,

(a) release live fish into any fish habitat; or

(b} transfer any live fish to any fish rearing facility.

{16]  Section 536 of the FIGR establishes constraints on the Minister's discretion in respect of
Transler Licenses and requires certain pre-conditions 1o be met:
56 The Minister may issug a licence if

(a) the release or transfer of the fish would be in keeping with the
proper management and control of fisheries;

(b) the fish do not have any disease or discase agent that may be
harmiul to the protection and conscrvation of fish; and
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(¢) the releasc or transfer of the fish will not have an adverse effect
on the stock size of {ish or the genetic characteristics of fish or fish
stocks.

TL Morton v Canada (Fisheries and Oceans)

[17]  1n Morton v Canada {Fisheries and Oceans}, 2015 FC 575 [Morton), this Court reviewed
the Minister’s issuance of an Aquaculture Licence to Marine Harvest for the Swanson Island
Facility. Section 3.1 of that licence permitted the transfer of fish 1o the facility in certain
circumstances, including where:

311

{b) the license holder has obtained written and signed
confirmation, executed by the source facility’s veterinarian or fish
health staff, that, in their professional judgement:

(i) mortalities, excluding eggs, in any stock reared at the source
faciiity have not exceeded 1% per day due 10 any infections
diseases, for any four consecutive day period during the rearing
period;

(i) the stock to be moved from the source facility shows no
signs of clinical disease requiring treatment; and

{iii) na stock at the source facility is known to have had any [of
eight specified diseases of concemn]; or

(iv) where conditions 3.1(b)(i) and/or 3.1{h){iii) cannot be met
transfer may still oceur if the facility veterinarian has
conducted a risk asscssment of facility fish health records,
review of diagnostic reports, evaluation of stock
compartmentalization, and related biosecurily measures and
deemcd the transfer to be low risk.

[18]  This Court made several preliminary observations. It noted that there was a body of

credible scientific evidence establishing a causal relationship between PRV and HSMI and,
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although there was a healthy debate between scientists on the issue, the Minister was not erring
on the sidc of caution (Morzen at paras 45 and 46). As well, subsection 56(b) of the FGR
embodies the precautionary principle; it is designed to anticipale and prevent harm even in the
absence of scientific certainty that such harm will oecur (Morion al paras 97 and 99). Finally, the
Minister’s duty under subsection 56(b) of the FGR supports the conservation of the resource,

which is the Minister’s primary obligation under the Fisheries Act (Morton at para 56).

[19]  This Court then found that conditions 3.1{b)(i) and (iii} were reasonably consistent with
subsection 56(b) of the FGR. Condition 3.1(b)(i) established clear, objective criteria governing
translers that are demonstrably linked to subsection 56(b) of the FGR (Mortor at para6!l).
Condition 3.1{b)(iii) precluded transfers where stock was known to have had a discase that could

severely impact fisheries {Morton at para 69),

[20])  TTowever, conditions 3.1{bj)(ii) and (iv) were inconsistent with subsection 56{b) of the
FGR. Condition 3,1(b)(ii} maintained a lower standard by rcquiring fish to show no signs of
clinical disease requiring treatment, rather than not having any diseasc or discase agenl {Morion
at para 63). Condition 3.1(b)iv) allowed for a transfer of 4 diseased fish if the facility
veterinarian considered the transfer to be “low risk™, which circumvented subsection 56(b) of the
FGR and provided for transfers through less rigorous conditions than required by law {Morron at

para 71).

[21]  Furthermore, the Minister improperly sub-delegaled to the licensee the ultimate

derermination as (o whether a transfer was permissible. Although a delegate may grant some part
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of its authority to another, unlimited discretion cannot be conferred on a sub-dclegate and
supervisory control over the sub-dclegate should be retained (Morton at para 83). Condition
3.1(b)(iv} did not provide any objective standards or critetia with respect to deeming a transfer as
“low risk” and it allowed for a transfer of diseased fish without the knowledge, approval or

supervision of the Minister (Morion at para $8).

[22]  Finally, conditions 3.1{b)(ii} and (iv) were inconsistent with subsection 56(b) of the FG¥
i light of the precautionary principle. The phrase “may be harmfui™ does not require scientific

certainty or that harm is a likely conscquence of a transler. and the phrase “any disease or discase
agent” should not be interpreted as requiring scientific consensus that a disease agent (e.g.. PRY)

is the cause of the discase (e.g.. HSMI}. {Morton at para 97).

{23]  Accordingly, this Court held that conditions 3.1(b)(ii) and ¢iv) were of no force and e ffect

and were severed from the Aquaculture License issued to Marine Harvest (Morton at para 101).

(24)  [nJune 2016, the Respondents filed 2 Notice of Appeal of this Court’s decision in

Morton, bul the appeal was discontinued in January 2017,

ITL. The PRY Policy

{25]  Andrew Thomson, Regional Director of the DFQ Fisheries Management Oranch,
provided an affidavit outlining the DFQ's aguaculture management policies, and in particular, its

current policy of ot requiring testing for PRV or HSMI prior to issuing a Transfer Licence,
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[26]  Following this Court’s decision in Morfon, the Minister issued amended Aquaculture
Licences stipulating that if the licence holder wants to transfer fish info their facility, they must
now apply to DFQ’s Introductions and Transfers Committee (“ITC™) for a Transfer Licence, The
ITC includes representatives from the DFO’s Science Branch and Aquacuiture Management
[hwvision. It assesses the potential genctic, ccologic and fish health impacts of propesed transfers

to fish and fish habitat.

[27]  As part of this process, Aquaculture Licence holders are required to submit an
Iniroduction and Transfer application as well as a Fish Health Attestation Form. The attestation
form is executed by the source facility’s veterinarian, fish health staff, or facility manager,
attesting that, in their professional judgement:

» mottalities, excluding eggs, in any stock reared at the source facility have not exceeded
1% per day due to any infectious agents, for any four consecutive day period during the
rearing period;

+ the stock to be moved from the source facifity shows no signs ol ¢linical disease, with the
¢xception of saprolcgniasis; and

« no stock at the source facility is known to have any one of eight specilied diseases of
concern.

[28]  As well, the DFQ conducis halchery inspections every three months to coincide with
harchery-to-marine Transfer Licence applications. If the DFO suspects that a Canadian Food
Inspection Agency (*CFIA™) reportable disease is present, the CFTA will be notified and further
testing will be conducted. The DFO will not authorize the transfer until CEIA requirements have
been implemented, and additional conditions may be added te the Transfer Licence. [f the DFO
has eoncermns related to a non-CFIA reportable disease, DFQ veterinarians will assess whether

mitigation is in place to address the disease of concern, and will recommend movement

restrictions, the addition of conditions to the Transfer Licence or a denial of the transfer
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application. DFO veterinarians will also consider the overall state of fish health within the Fish

Health Survcilfance Zone of the proposed transfer.

[297  Afier its assessment, ITC committee members provide its response to the application. If if
recomimends that the application should be allowed, or should be allowed with additional
conditions, the DFQ Regional Manager, Aquacuiture Programs, considers the recommendation

and decides whether to issue a Transfer Licence.

[30] The DFQ does not require Aquacultyre Licence holders to test for PRV or HSMI prior to

being issucd a Transfer Licence (the “PRV Policy”).

[31]  InJanuary 2017, the DFO’s Regional Director General — Pacific signed a memorandum
recommending that DFO maintain its palicy of not testing for PRV and HSME prior to transfers
of fish because PRV and HSMI are not of serious concern in BC {the “2017 Memorandum™),
Materials attached to that memorandum included, ameng other thin gs, a summary of the
Minister’s interpretation of section 56 of the FGR (the *Minister’s [nterpretaiion’™), as well asa

Canadian Science Advisory Secretariat Science Response (the “CSAS Science Response™.

[32]  The Minister's Interpretation noted that the phrase “protection and conservation of fish™
in subsection 56(b) of the FGR was an important qualifier, because all diseasc agents may be
harmful to some degree but not all disease agents may be so harmful as to threaten the protection
and conservation of fish. In other words, subsection 56{b) of the FGR is aimed at a potential

harm that is macro in nature: where the genetic diversity, species or ecosystem of a stock or
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conservation unit may be harmed such that they cannot sustain biodiversity and the continuance

of evolutionary and natural production processes.

[331 The CSAS Science Response, dated December 2015, assessed the potential impacts of
PRY on the west coast of North America. It included the input of 16 contributors and three
external reviewcrs, and cited 38 scientific references. It concluded that there was a low
likelihaod that the presence of PRV in any life stage of farmed Atlantic and Pacific saimon

would have a significant impact on wild Pacific salmon populations.

[34]  As well, the CSAS Scicnce Response provided background information on HSMI. It was
among the top four most common salmonid aquaculture diseases in Norway, and the humber of
outbreaks had more than doubled between 2004 and 2012, Clinical signs usually occurred 5-9
months after sea-transfer and included abnormal swimming behaviour, anorexia and up to 20%
mortality. Diagnosis was confirmed by microscopic observation of Iesions in cardiac and skeletal
muscle. It is one of several diseases that affect the heart, and in moderate 10 severe cases the

skeletal muscle, of Atlantic salmon,

[35]  On March 9, 2018, the PRV Policy was reaffirmed by the DFO Director of Aquaculture
Management (the “March 2018 Decision”}. Materials relied upon to make that decision included,
among other things, the 2017 Memorandum and a Rapid Science Response prepared by DFO

Scicnce (the “Rapid Science Response™).
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{36] The Rapid Science Response was completed on March 5, 2018, These reports are
prepared when these is nol enough time to complete a CSAS Science Response, The purpose of
this Rapid Science Response was to ensure that the DFO’s testing and fish management

approach were informed by the latest scientific evidence.

[37]  The Rapid Scicnce Response found that recently published literature altered the scientific
perspective on the rolc of PRV in the developinent disease, in four ways:

*» cvidence bad been provided that PRV infection can directly cause IISMI in Atlantic
salmon, but it remained unclear why in many instances infections de not lead to disease;

* the occurrence of HSMI-like lesions in BC-farmed Atlantic had now been formally
linked to HSMIL. Furthermore, the infection of farmed fish with PRV in this instance was
via a marine reservoir since the fish were free of PRV upon entry into previously fallow
pens. However, no elevation in mortalities was noted despite the occurrence of HSMI:

» PRV had been found in a broad host range and over enormous geographical expanses. it
predominantly appears 1o infect salmonid hosts, but different species of salmon had
different susceptibility. Tt had been detected in 20% of stocks tested and the prevalence
within each stock ranged from 2-73%. Further research was required to demonstrate an
association between salmon farming and the prevalence of infection in wild salmon; and

= recent indings supported the hypothesis that HSMI results from the recognition of virus
by infected cells and the destruction ol (hose celis by T-cells,

[38] The Rapid Science Response concluded that the sole detection of PRV remains
insufficient as a discase determinant - high loads of PRV arc commonly detected in apparently
healthy lish without clinical discase. Furthermore, the recent studies corroborated and
strengthened previous findings:

» in both Norway and BC, Atlantic salmon have acquired PRV infections though exposure
to a marine source of virus;

* PRV isendemic in several spccies of Pacific salmon over the geographic range of
Washington (o Alaska;

+ in BC, there have not been elevated mortaiity or production concerns associated with the
sporadic occurrence of lesions diagnostic of HSMI in farmed Atlantic salmon;
HSMI has only been described in farmed fish, globally: and
PRV may contribute to the rare disease occurrence of Jaundice Syndrome in BC -farmed
chinook but in most ¢ircumstances has low to no virulence with Pacific salmon species.
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[397  As noted above, on March 9, 2018, the DFO Director of Aquaculturc Management
reviewed all of this information and confirmed that the DFO weuld continue its policy of not

testing for PRV and HSMI prior to issuing Transfer Licences.

IV, Consultation

A, The DFG

[40]  The DFO’s curren: policy is to not consult with Aboriginal peoples with rcspect to
Transfer Licences. In his affidavit, Mr. Thomson stated:

The Department does not currently consult or provide public
notification on introduction and transfer licences as consultation
with Firsl Nations takes place around aquacultyre licensing
decisions. Aquaculture licences are issued under the assumption
that fish will be transferred to and from the site as pan of routine
operations,

[41]  This policy exists despite representatives from the Province of BC having acknowlcdged
that the Applicant has a strong claim in respect of Aboriginal fishing rights. A fetter from the BC

Ministry of Natural Resources to the Applicant. dated February 4, 2011, regarding replacement

of land tenures for the purpose of finfish aquaculture, stated:

The Ministry is proceeding on the basis of a preliminary
assessment of the *Namgis First Nation having a strong claim in
respect o aboriginal fishing rights within its asserted traditional
territory and a lower prima facie claim in respect o aboriginal title
1o the subject area of the tenures, thesc being submerged lands that
are subject to overlapping First Nations® claims. [n arriving at this
preliminary assessment we have taken into consideration
information the “Namgis First Nation has provided as well as
information reasonably available to us.
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[42]  Canada has received several letters from the Applicant between September 2017 and
March 2018 regarding their opposition to net pen salmon aquaculture in the Asserted Territory,
concerns related Lo the lack of consultation on ITC applications, and on concerns related to the
PRY Policy. According to Mr. Thomson, the 13FO has not formally responded to these ietiers

and has told the Applicant that the DFO does not consult on ITC applications.

{43]  On Fcbroary 28, 2018, the DFO informed the Applicant that it had received an
application to restock the Swanson Island Facility. Additional information related to the
application process was provided on March [, 2018, and March 9, 2018. The 1TC coordinator
also discussed Lhe matter by phone with Chief Svanvik on March 12, 2018, explaining that the
application was under revicw and although the DFO was reviewing its consultation policy, there

werc currently no planned changes. No information was provided with respect to PRV.

B. Marine Harvest

{44]  Since May 2016, Marine Harvest has communicated with the Applicant in respect to the
Swanson Tsland Facility, requesting meetings to share data and discuss production plans,
stewardship, facility observations and collaborative research. The Applicant has previously told
Marine ITarvest that it is not interested in meeting unless it is to discuss the removal of open net
fish farms. As welk, the Applicant has noted thac it is severely understaffed and unable fo

participate in collaborative studies or facility observations.

(45] On December 21, 2017, representatives from Matine Harvest informed the Applicant that

Marine Harvest planned to restock the Swanson Island Facility in March or April of 218 On
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February 7, 2618, the Applicant received a letter from Marine Harvest advising that it was about
10 begin preparing the facility for the transfer of smolts, This letter did not provide materials the
Applicant had requested, including:

the Transfer [Licence;

the application for the Transfer Licence;

any materials used in support of such an application:

the results of any tests performed on the fish to be transferred regarding diseases or
disease agents; and

» any risk evaluations used lo determinc if'the fish transferred would have an adverse effect
on the stock size of fish or the genetic characteristics of fish or fish stocks.

# B = &

[46]  On February 13, 2018, the Applicant wrote to Marine Harvest re-iterating its objection to
a transter of smolfs inlo the Swanson Island Facility and its concerns about the irreparabie hann
such a transfer would cause. The Applicant requested the following information:

» the date Marine Harvest intended ta (or did) apply for a Transfer Licence;

+ the application package that would be (or had been) submitted (o the DFO: and

+ the date Marine Harvest intended 1o begin transferting fish,
{47]  On February 19, 2018, Marine Harvest replied and stated that the fish would be ready for
transter to the Swanson Island Facility during the second half of March. It also advised the
Applicant that the ¥most recent [ish health screenings of the smoits destined for the site have
been confirmed healthy, and free of tested pathogens, inciuding PRY.” No further information

was provided regarding this testing.

[48]  On February 20, 2018, the Applicant replied, objecting 1o the proposed transfer. The
Applicant also requested details of the “recent fish health sereening”. No reply was received,
Marine Harvest now claims that it did not provide this information because it did not have a data

sharing agreement with the Applicant such that the information would be kept confidential.
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V.  Expert Evidence

[45]1  Due to the urgent nature of this motion, cross-examinations were not conducted on any of

the affidavits filed, including those summarized below.

A Applicani

(1 Dr, Richard Routledge

[50]  Dr. Routledge is a Professor Emeritus of the Department of Statistics and Actuarial
Science, and Associate Member of the Department of Biological Sciences, at Simon Fraser
University. He Holds a PhD in statistical ecology from Dajhousic University, a MSc in statistics
from the University of Alberta and a BSc in mathematics from Queen’s University. For the last
26 years, his work and rescarch has focused on ecological statistics and Pacific salmon biology.
including assessing the risks pathogens pose fo biodiversity, fisheries and aquaculture operations

in BC.

[51] Dr. Routledge provided an affidavit in which he concluded that PRV would likely be
transferred from farmed Atfantic salmon in the Swanson Island Facility, if it is restocked, to bath

wild Pacific salmon as well as Pacific salmon that are released from the Applicant’s hatchery,

[32]  He naoted that Marine Harvest has admitted that all but one of its hatcheries is infectad

with PRV. As well, a fish pathologist with the BC Minisiry of Agriculture’s Animal Health

Centre has admitted that approximately §80% of farmed Atlantic salmon in BC are infected with



611
Pape: 19

PRV. Mereover, he aceepted the conclusions of Dr. Kihenge, described below, and that
conditions leading to the rapid sprcad of PRV and more virulent strains of PRV would be present

in the Swanson Island Facility when it is stocked.

[53] Dr. Routledge stated that the scientific literature establishes that proximity to open-nct
pen aquaculture facilities increases rates of PRV infection in wild Pacific salmon. One peer-
reviewed article, of which he was a co-author. found that 95% of the farmed Atlantic salmon
tested had PRV, and that detection rates of PRV in wild Pacific salmen in regions in close
proximity to aquaculture facilities (in the passages between Vancouver Island and the BC
mainland) were much higher {37-45%) than in wild Pacific salmon from regions that are further

away from aquaculture facilitics (5%).

[54] He noted that the following sites that are within 21 km of the Swanson Island Facility:

« she mouth of the Nimpkish River, which is the largest natural salmon spawning
watershed in the Asserted Territory from which wild and hatchery juvenile Pacific
salmon migrate out to sea;

* Alder Bay, which is the proposed relcase site for Pacific salmon raised in the Applicant’s
hatchery;
the Applicant’s salmon [ishing sites: and

* sites known 10 be used by wild Pacific salmon from the Nimpkish, Fraser and Sakinaw
watersheds.

[35] Dr. Reutledge concluded that the conditions at the Swanson Island Facility, ifit (s
stocked with salmon without first testing for PRV, would likely result in:

¢ the infroduction of PRV-infected smolts into the open-net pens at the Swanson Island
Facility;

* PRV spreading rapidly within the farmed salmon population in the Swanson Island
Facility;

* the Swanson Island Facility shedding upwards of 6.6 x 10'° particles of PRY per hour;
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» the PRV shed by the Swanson Island Facility travelling up to 30 km in the marinc
environment; and

* PRV being transferred from the farmed Atlantic salmon in the Swanson 1stand Facility to
wild Pacific salmon as well as Pacific salmon the Applicant releases from its hatchery

{2)  Dr. Fred Kibenge

[36] Dr. Kibenge is a Professor of Virology. and the Chairman of the Department of
Pathology and Microbiology, at the University of PEL He holds a PhD in Animal Virology from
Murdoch Eniversity in Australia, and a Bachelor of Veterinary Medicine from Makercre
University in Uganda. He specializes in veterinary virology, has completed three post-doctoral
fcllowships in that field, has published extensively on the detection of fish viruses as well as the
tole those viruses play in aquaculture, and appeared as an expert witness before the Commission

of [nquiry into the Decline of Salmon in the Fraser River (the “Cohen Commission™).

[57] Dr. Kibenge was asked to assess the impacts of PRV to wild and hatchery-grown Pacific
salmon caused by the restocking of the Swanson Island Facility without fiest testing those fish
for PRV, He summarized his conclusions as [ollows:

* PRV occurs in farmed Atlantic salmon and wild Pacific salmon in BC. HSMI oceurs in
farmed Atlantic sahmnon, and it is reasonable 10 expect that PRV will cause 1ISMI or
H5MI-like symploms in wild Pacific salmon in BC:

* PRY can be transterred from farmed Atlantic salmon to wiid and hatcheryv-raised Pacific
salmon. and farmed salmon in open-net pens are the most significant source of PRV in
the marine environment;,

¢ the Swanson Island Facility will be a significant source of PRY that is near to kev
habitats for wild Pacific salmon and salmon released from the Applicant's hatchery;

* PRV causes adverse health cffects in farmed Atlantic salmon, wild Pacific salmon and
Pacific saimon releascd from hatcheries. For example, PRV s associated with adverse
heaith effects in chinook salmen, such as jaundice, and is expected to cause similar
adverse health cffects in other species of wild Pacific salmon, but it is difficult to confirm
this expectation because it is difficult 1o diagnose disease and adverse health effects in
wild Pacific salimon — dead fish simply disappear and diseased fish are removed from the
populaiion by predators;

632
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= stocking the Swanson Island Facility with farmed Atlantic salmon smolts will result in
PRV being transferred from the smolts o wild Pacific salmon in the Asserted Territory
and cause irreversible harm to individual fish: and
+ the auditing and monitoring program of aquaculturc facilities in BC conducted by the
Fish llealth Audit and Surveillance Program is likely inadequate to detect PRV and
HSML
[58] Dr. Kibenge stated that there is no doubt that HSMI occurs in farmed Atlantic salmon in
BC aquaculture facilities. As well, DFO’s Fish Audit and Surveillance Program (“FASP™) had
previously failed to diagnese HSMI at a facility because it used different diagnostic criteria than

is described in the scientific literature. In fact, the FASP routinely misdiagnoses symptoms of’

HSMI.

[59]  He explaincd that PRV causes HSMI in Atlantic salmon, but the degree to which HSMI
occurs (its severily and prevalence), or whether it occurs in wild Pacific salmon, is not clearly
known. The latter is difficult 1o determine due to difficulties associated with diagnosing disease
in wild fish populations. However, it is reasonable to expect that PRV infection in wild Pacifjc

salmon can result in the same or similar diseases as secn in Atlantic salmon.

[60]  Dr. Kibenge opined that stocking the Swanson 1sland Facility without first testing the fish
for PRV would likely result in PRV being transferred from the farmed Atlantie salmon 1o wild
Pacific salmon, PRV-infected fish shed virus into the marine environment at high rates, PRV is
expected 10 remain infectious for a long time in the water column, accumulate in open-nel pens
and be transported by currents, In this way, aquaculture facilities amplify and spread disease and
are likely amplifying the spread of PRV to wild Pacific salmon, He expects farmed salmon in

open-net pens to be the most significant source of PRV in the marine environment in BC. As
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well, he expects that PRV can travel up to 30 km in the water column, meaning that a large
portion of the Asserted Territory and associated salmon populations are at risk of PRV spreading

from the Swanson Istand Facility,

[61] He explained that PRV causes adverse healih effects in farmed Allantic salmon and is
Iikely to cause similar conditions in wild Pacific salmon:

» PRV targets the red blood cells of Atlantic salmon, The scientific community expects that
it targets the same cells in Pacific salmon and this has been confirmed for cohe;

¢ HSMI has been found to causc up to 20% mortality and 100% marbidity in farmed
Atlantic salmon:

* Marine Harvest has consistently listed IISMTI as one of top four causes of infectious
mortality;

* PRV has been proven to cause or has been associated with anorexia, lethargy and
abnormal swimming behaviour in salmon:

* the net effect of PRV/HSMI is that it damages the heart and reduces the delivery of
oxygen to cells. As a result, PRV/HSMI infected fish have less athletic abiiity;

+ PRV is also associated with jaundice, lethargy, poor growth, block spots, HSMI-like
disease and other clinical conditions;

¢ stressful events induce adverse health effects associated with PRV. The DFO has
concluded that sea lice make salmonids more susceptible to infection, and sea lice arc a
major problem in the Asserted Territory; and

* adverse health effects associated with PRV reduce ability to escape predation and spawil,

[62]  Finally, Dr. Kibenge opined that FASP is inadequate to detect and prevent the spread of
PRV and HSMI to populations of wild Pacific salmon. 1t has previously failed 1o detect HSMI,
and a report by 11 experts, five of whom were DFO scientists at the time, expressly said that
FASP was inadequate because it employs limited sampling and uses different diagnostic criteria
than is established in the scientific literature. It has likely underreported the occurrence of HSMI
in BC aquaculiure facilitics. Indeed, the DF(F's criteria for “discase outbreaks” of HSMI

contradict that of the World Organization of Animal Heaith. Undetected outbreaks incrcase the

risk of the spread of HEMI and PRV.
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[63]  Heconcluded by stating that not testing for PRV before transferring fish into the marine
cnvironment will substantially increase the risk that wild fish will be infected with PRY and that

wild Pacific salmon will incur the negative health consequences assaciated with PRV,

[64]  In bis reply affidavit of March 19, 2018, Dr. Kibenge challen ged the Marine Harvest test
results for PRV. While I aliowed this evidence Lo be considered, [ gave it Hmited weight in

reaching my deeision.

{3} Dr. Martin Krkosek

[65] Dr. Krkosck is an Assistant Professor and Canada Rescarch Chair of Ecology and
Evalutionary Biclogy in Population Ecology at the Department of Ecology and Evolutionary
Biology at the University of Toronto. ITe is also an advisor to the Commissioner of the
Environment and Sustainable Development in the Office of the Auditor General of Canadz for its
assessment of salmen aquaculture. Dr. Krkosek has a PhD in Biological Sciences from the
University of Alberta and a BSc in Biology and Mathematics from the University of Victoria. He
has been working in the ficld of population ecology of infectious discases and marine fishes
since 2003, including conducting fieldwork on wild Pacific salmon in the Asserted Territory as
well as publishing articles on wild Pacific salmon populations and how they may be affected by

marine aquaculture operations.

[66] Dr. Krkosek assessed the potential impact of not testing for PRV before restocking the

Swanson Island Facility on 89 popuiations of pink, chum, sockeye, chinook and coho that spawn
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in or migrate through the Asserted Territory (the “Assessed Populations™). [le congluded that:

* the heaith and tong-term viability of conservation units and populations of wild Pacific
salmon that may use the Asserted Territory has been significantly depleted:

o 41 distinct salmon populations or conservation units of species of the Assessed
Populations are in a poor or imperilled condition as determined by ihe Committee for
the Status of Endangered Wildlife in Canada (“*COSEW!C™} (17 populations), DFO
{21 populations), ar by him {4 populations) (the "Vulnerable Populations™);

o many of the Assessed Populations historically suppotied fisheries of hi gh significance
for commercial fishers and First Nations, bui those fisheries are now closed or
restricted;

* as aresult of the low abundance and productivity of the Vulerable Populations, there is
litle capacity for those populations to persist under currently unfavourable environmental
and biclogical conditions, let alone to absorb now s{ressors;

* the restocking of the Swanson Island agquaculture Facility with PRV-infected Atlantic
salmon will result in the most important mechanism, or risk factor, by which an
infectious disease can cause the extirpation of endangered populations - a reservoir host
population {farmed salmon) that maintains a virus population from which the virus can
spread into an imperilled wild host population (depleted wild Pacific salmon);

+ the resulting spread of PRV to the Vulnerable Populations is very likely to cause the
following setious impacts:

o depleted health, survival, and reproductive success of individuals in the Vulnerable
Populations, adding to existing sources of mortality or reproductive failure affecting
these populations;

¢ increased likelihood that Vulnerable Populations suffer extirpation owing to the
additional mortality and/or reproductive failures caused by PRV infections;

o declines in population size of genctically, behaviourally, and physiologically unique
conservation unijts;

o genetic diversity lost due to population deeline or extirpation that is irreversible on
the time scale of hundreds of years and may not be recoverable at all;

@ Vulnerable Populations already at risk of extirpation and slow, or no recovery, will
have elevated risk of becoming locally extirpated; and

©  loss of genetic diversity owing to the loss or decline of a conservation unit will reduce
standing biodiversity and therefore reduce the capacity for adaptation to other
significant siressors, such as climate change, making populations more vulnerable to
extirpation: and

o the loss of crucial food resources for Northem Resident Killer Whales, which are
listed as threatened, and Southern Resident Killer Whales, which are listed as
endangered, under the Species at Risk Act, SC 2002, ¢ 29.

[67)  Dr. Krkosek explained that populations and conservation units of all five of the major
species of Pacific salmon that occur in the Asserted Territory are at risk or in poor condition.

This includes juvenile sockeve originating from the Nipkish, Fraser and Sakinaw watersheds that
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are categorized as “endangered™ or of “special concemn™ by COSEWIC or as “stocks of concern”
by the DFO. Other populations of saimon that usc the Asserted Territory include chinock from
the Fraser River that arc listed as “threatened” by COSEWIC and amber or amber/green by DFO,
as well as chum and pink salmon that once had historically productive populations but are now

subject to fishery closures and restrictions.

{68]  Eight of the Vulngrable Populations are local 10 the Asserted Tetritory, meaning that the
watershed they originate from is within or in close proximity to the Asserted Territory. In
particular, the DFQ has identificd as “stocks of concern™ two sockeye populations local to the
Asserted Territory and has frequently applied restrictions or closures of those commercial
fisheries, or the Aboriginal food, social and ceremonial fisheries, due fo low abundance, As well,
the Nimpkish River chum salmon population has collapsed relative to historical levels, and the

DFO has imposed restrictions to protect and rebuild that population.

[69]  Dr. Krkosck concluded that it is very likely that stocking the Swanson Esland Facility
with PRV-infected salmon will cause the following irreversible impacts to the health of
individuals and the Vulnerable Populations:

individuals tost duc to PRV infection cannot be replaced:
genetic diversity lost due 1o population decline or extirpation will be slow to recover if it
recovers at all; and

* populations already at risk of extirpation and slow, or no recovery, will have elevated risk
of becoming locally extirpated.
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B. Marine Harvest

(1Y  Diane Morrison

[7¢]  Dianc Morrison is the Director of Fish Health and Food Safety for Marine Harvest. She
has a BS¢ from the University of Guelph and a Doctor of Veterinary Medicine from the Ontario
Veterinary College at the University of Guelph. Ske is licensed to practice veterinary medicine in

RC.

[71]  Ms. Morrison provided an alfidavit outlining Marine Harvest's screening of fish for
health concerns. The company has Standard Operating Procedurcs {"SOPs") for dilferent types
of sampling and testing, including for PRV. The SOP for testing for PRV was developed in
collaboration with the BC Animat Health Centre and has been in placc since 2013 when the
litigation in Morton began. Since then, Marine Harvest has voluntarily monitored for PRV at its

production facilitics to increase knowledge of its occurrence, prevalence and significance.

[72]  She cxplained that for PRV testing, fish are sampled one at 2 time, All tools are sterilized
before collecting heart samples, which are placed into individually labelled whirlpaks, frozen and
then sent Lo tiu: BC Centre for Aquatic Health Sciences (“CAHS™) for analysis. CAHS follows
[ntemational Organization for Standardization ¢“1SO™) and Good lLaboratory Practice (“*GLP")
guidclines, and has CFIA Level Il accreditation and US Tish and Wildlife Service (“USFWS™)
Title 50 accreditation, They use a Polymerase Chain Reaction {""PCRR”) based method to test for

PRV.
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[73]  On December 19, 2017, Marine Harvest staff sampled 20 randomly collected fish from
the Ocean Falls Hatchery pursuant to the PRV sampling protocol. On January 24, Marine
Harvest staff sampled 19 randomly collected fish from the Occan Falls Hatchery pursuant to the
PRV sampling protocol. On March 7, 2018, Marine Harvest cmployees sampled 36 fish from the
Ocean Falls Hatchery ~ 30 of these fish were randomly collected and 6 were fresh mortaiities.
All of these samples were delivered 10 CAHS shortly aller collection, and ail samples tested

negative for PRV,

{2) Vincent Crenst

[74]  Mr. Erenst is the Managing Director far Marine Harvest and Chair of the BC Salmon
Farmers Association. Ie has a BSc in biology from the University of Groningen and a MSc¢ in
biology from Wageningen University and Research Centre in the Netherlands. He has worked in

the field of aquacuiture for 35 years.

[75]  Mr. Erenst cxplained that there are about 1,120,000 smolts at the Ocean Falls hatchery
that will be ready for transfer shortly. Marine Harvest starled the smoltification ptocess for most
of these fish on February 12, 2018, When ready, the smolts must be removed from their
freshwater tanks and taken to a saltwater farm site within 2 shott window of time, or most of

them will dic,

[76]  Over the next four wecks, Marine Harvest plans to stock the Swanson Isiand Facility and
one other site with about 1.95 million smolts. Both sites will be ready on March 23, 2(18. The

Swanson Island Facllity is expected to receive 950,000 smolts between March 23 and April 5. IF
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the Swanson Island Facility is not available, all of the smolts will have to be stocked at the other
prepared site. Such a high density of stocking goes against good aquaculture practices and will

reduce growth and potentially increase mortality.

[77]  Ifall 1.95 million smolts are stocked at the other facility, Mr, Erenst estimated a loss in
production in the range of $1.85 million, This is based on an estimated reduction in growth by
10-20% and an estimated increase in mortality by 5%, resulting in a loss of 284,000 kg of

production at $6.50 per kg, As well, if an injunction is granted, Marine Harvest would lose the

capacity of the Swanson [sland Facility.

[78] Furthermore, he stated that Marine Harvest has incurred approximately $250,000 in costs
to date to prepare the Swanson island Facility for receipt of the smolts. It would cost an

additional $200,000 1o remove the equipment if the site is not stocked.

Y. Preliminary Issues

[(79] At the start of the hearing, the Applicant sought to introduce affidavits of Chief Svanvik
and Dr. Kibenge in reply to the evidence liled by the Respondents on March 18, 2018, Alter
hearing submissions by counsel on the admissibility of that evidence, I admitted the cvidence of
Dr. Kibenge in reply and denied the admissibility of Chief Svanvik’s affidavit as not being

proper reply ¢vidence.
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VII.  Tssucs

[80] The following issues arisc for decision:
A. Has the Applicant established a serious question to be tried?
B. Has the Applicant established that it would suffer irreparable harm if the application is
refused?
C. Does the balance of convenience favour the granting of an injunction?

D. if an injunction is to be granted, should the Applicant give an undertaking as to damages?

VUL _Analysis

[81]  The parties agree that the test for interlocutory relicf was set out by the Supreme Court of
Canada in RIR-MacDonald Inc v Canada (4G, [1994] 1 SCR 311 [RIR-MacDanald] at 347-
349, and comprises three elements:

a) whether there is a serious question to be tried;

b) whether the Applicant will suffer irreparabic harm if the relicf is refused; and

¢} whether the balance of convenience favours granting the relief sought.
{82] The test is conjunctive and all three criteria must be satisfied to obtain interlocutory
relief. The fundamental question is whether the granting of an injunction 1s just and equitable in
all of the circumstances of the case (Goagle inc v Equustek Solutions Inc, 2017 SCC 34 at para

23).
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[83]1  Furthermore, Rule 373(2) of the Federal Courts Rudes provides that unless the Court
orders otherwise, a party bringing a motion for an interlocutory injunction shall undertake o

abide by any order concerning damages caused by the granting of the injunction.

A. Serious gquestion to be tried

[84]  The parties all agree that there are serious issues to be tried. These issues generally relate
te the Mimister’s obligation to regulate fish transfers and duty to consult and accommodate the

Applicant.

B. Irreparable harm

[85]  As apreliminary objection, the Minister argues that this motion is an attempt to
circumvent the underlying judicial review in this matter, by challenging the PRV Policy and the
DFQ's analysis of the science on which that policy is bascd, as well as by challenging the
Minister’s intcrpretation of subsection 56(b} of the FGR. Moreover, the Applicant’s argument
that there has not been adequate consultation is also an attempt to have the Court reach a final
decision on an issue that should be left for the judicial review judge 1o decide based on a

complete record.

[8¢] Thec Minister also takes the position that the expert evidence relied upon by the Applicant
in this motion for interlocutory relicf is in reality an attempt to rely upon extrinsic cvidence in a
judicial review appfication, and therefore that evidence is inadmissible and should be disregarded

by the Court. [ disagree.

Il
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[87]1 To the extent the Applicant seeks a determination of the reasonablencss of the PRV
Policy or decision to not consult with the Applicant, I will not and cannot decide those issues on

this motion; it is for the Court in the underlying judicial review to decide.

[88]  What I can and will decide is whether the evidence before me supports a linding of
irreparable harm and a balance of convenience in favour of gither the Applicant or the
Respondents, such that an interlocutory injunction to prevent transfer of the impugned fish to the
Swanson Island Facility is either granted or denied. That interlocutory relief is neither final nor
usurping the role of the Court in determining the issues before it in the judicial review

application.

{89]  “lrreparable” refers to the nature of the harm suffered rather than its magnitude; it is harm
that either cannot be quantified in monetary terms of cannot be cured {RJIR-MacDonald at 341).
The Applicant must adduce clear and non-speculative evidence that irreparable harm will [ollow
i the motion for interlocutory relief is denied ¢ Unéred States Steel Corporation v Canada
(Aitorney General), 2010 FCA 200 [US Steel] at para 7). It is not sufficient to demonstrate that
irrgparable harmt is likely to be suffered, nor should the alleged harm be based on mere assertions

(LS Sreef at para 1.

[90] However, Canadian appelilate courls have also held that “clear proof of irreparable harm
is not required” and have cautioned against requiring claimants to prove 10 a high degree of
certainty that irreparable harm wilt conclusively resalt:

The purpose sought to be achieved by giving a judge the discretion
to grant interlocutory relief will be "stultified.” to use Lord



[91]

iil.

¥l

vii.
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Diplock’s term, if he or she could consider ir the balance of
convenience only such irreparable harm as is certain or highly
likety to oceur.

Vancouver Aquarium Marine Science Centre v Charbonneau, 2017
BLCCA 395 at para 59,

In considering the issue of irreparable harm, the Respondents argue:

The Court should not consider the question of whether the Minister is acting consistent
wilh the Morton decision, or whether the Minister erred in deciding Lo adopt the PRV
Policy. [ agree;

The Minister adopted the PRV Policy based on evaluation of available relevant science in
January 2017, and again in March 2018, and found that PRV is not a disease agent that
may be harmful to the conservation and protection of fish;

No irreparable harm has been established, given thal Marine Harvest conducted tests on
three samples ol the impugned fish population and no PRV was detected:

Those tests were conducted by a qualified veterinarian and an independent, certified
laboratory; and

It is premature to determine that a [ack of consultation can establish irreparable harm,

Howcever, the evidence before the Court estabiishes the following:

The approach taken by the DFQ in managing the transfer of Atlantic salmon smolts to
aquaculture facilities involves no supervisory control or objective criteria with respect to
testing for PRV or HSM1 in the fish being transferred:

The wild salmon stocks in the Asserled Territory and wild salmon stocks migrating
through that territory are at significant risk with severely declining stocks;

The salmon fishery is of fundamental importance to the asserted Aboriginal tights of the
Applicant, yet the Minister has relused to consult with respect 1o the PRV Policy,
Transler Licences and the potential risk to wild salmon populations and the stewardship
of the salmon fishery in the Asserted Territory;

The testing by Marine Harvest on three occasions of the impugned Atlantic salmon stock
destined lor Swanson Island is highly suspect, given that the sample size is extremely
small and the DFO didn't know the test results or protoco] used:

Research has shown that PRV is directly linked 10 HISM];

HSMT has been found to cause significant mortality and morbidity in farmed Atlantic
salmon in Norway, and has recently been diagnosed in farmed Atlantic salmon in BC;
and

The Applicant’s experts concluded that PRV can be transferred from farmed Atlantic
salmon to wild Pacific salmon, will likely cause HSMI in wild Pacific salmon, and that
farmed salmen in open-net pens are the most significant source of PRV in the marine
environment.
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[93]  Based on the evidence before the Court, [ have na difficulty in finding that the Applicant
has established a serious risk of irreparable harm on a number of fronts: the complete lack of
consultation by the Minister in respect of this transfer of Atlantic salmon into the Asserted
Territory, notwithstanding a previcus acknowledgement of a strong claim to Abotiginal fishing
rights in that temitory; evidence of the salmon fishery being of fundamental importance to the
Applicant’s culture and way of life; that fishery being at serious risk, given the depleted wild
salmon populations in the Asserted Territory; and the recent science establishing the connection
between PRV and HSMI and the resulting risk of disease and mortality. All of this is proof of a

real and non-speculative likelihood of {rreparable harm 1o the Applicant.

[94]  The risk to the Applicant’s way of life, culture and traditions in salmon fishing, and the
lack of meaningful consultation regarding Transfer Licences that could adversely affoct theip

asserfed Aboriginal rights, is particularly competling with respect to irreparable harm.

t95]  As stated in Homalco Indian Band v British Columbia (Minister of Agriculture, Food and
Fisheries), 2004 BCSC 1764, at paras 62-63;

62 The starting point must be, I would suggest, the requirement
that the government, be they the Federal government or the
Provincial govemnment, has a duty to consult with aboriginals in
respect of matters affecting aboriginal lands. The right to be
consulted, described and formulated most recently by the Supreme
Court of Canada in Haida, does not give any native group a right of
VELD OVer any government's management of resources under its
jurisdiction.

63 That said, however, a meaningfui opportunity for consultation
must be afforded. If in retrospect, one finds that a meaningful
opportunity has not been afforded, then failing to provide
immediate corrective remedies or to prevent further aclion under
the impugned process or licensing rights, tends o sound a death



(86

knell to the consultation process because the harm which could
result from it might never be rectified.

C. Beidunce of conventence

[96]  An interim and/or interlocutory injunction tries to strike a balance between parties’ rights
and fairmess and equity on a relatively immediate basis — days, weeks or months at most —

assuming the Court action proceeds as it should in the nermal course.

1971 The balance of convenience analysis involves a determination of which of the two parties
will suffer the greater harm from the granting or refusal of interlocutory relief, pending a
decision on the merits (RJR-MacDonald at 342). In addition to the damage each party alleges it

will suffer, the interest of the public must be taken into account (RIR-MacDonald at 350).

[98] Tagree with the parties that in applying the RJR-MacDonald test for interlocutory relief,
the three criteria arc interrelated and should not be assessed in Isolation from one another. Those
criteria provide a framework and the ultimate [ocus of the Courl must always be on the justice
and equity of the situation in issue (Unifin Beheer BY et af v Triforest Inc et ai, 2017 FC 76 at
para 12; Potash Corp of Saskatchewan Inc v Mosaic Potash Esterhazy Limited Partnership, 2011

SKCA 120 at para 26).

[99] The Applicant stales that when the Court considers which party will suffer thc greater
harm in balancing Lhe parties” rights and interests, the government dogsn’t have a monopoly on
the public interest (RIR-MacDonald a1 343). As well, there is significant public interest in

recenciliation and in giving recognition to the Supreme Court of Canada’s emphasis on
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consultation and accommodation (4housaht v Minister of Fisheries and Oceans, 2014 FC 197 at

paras 30-32)

[100] Furthermore, the Applicant argues:
i, DFO and Marine Harvest were well aware of its concerns and objection to the transfer
withoul consultation and PRV testing:
fi. ~ There is at least one alternative site for Marine Harvest to relocate the impugned Atlantic
salmon smolts;
il Amy loss in econemic terms is monetary in nature and can be compensated in damages;
iv.  The status quo is that the Swanson Island Facility is currently empty; and
v.  ‘The risk of harm to the Applicant and its asserted Aboriginal rights, as well as the risk of
harm 1o the already depleted salmon stocks, outweighs any potential economic losses or
public interest put forward by the DFO or Marine Harvest.
[10t] The Minister's position is that there will be harm to the public interest il the order is
granted, as well as economic harm to the aquaculture industry, in that the DFO would effectively
be prevented from exercising its statutory authority 10 manage the fishery and issue Transfer

Licences.

[102] Marine Harvest claims there will be harm to the Atlantic salmon smolts propased for
transfer if they are not transferred to the marine environment within a cerain time frame — the
next few days. Furthermare, the Applicant’s delay in bringing this motion has exacerbated this

problem such that this harm can no langer be avoided,

[103] The parties’ counsel agreed (hat this is an unusual case on the facts and i agree. Ofien in
cases seeking interlocutory relief. if the Court finds there is both a serious issue and a likelihaod
of irreparable harm, the balance of convenience flows with the first two prongs of the RJ/R-

Mac Dovaid test.
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[104] However, the Court must consider what constitutes a just and equitable result in the
context of cach case. FHere., the facts concerning the status guo, expected economic losses of

Marine Harvest, and delay on the part of the Applicant, favours Marine Harvest,

[103] The siatus quo favours Marine Harvest — although the Swanson Tsland Facility is
currently empty, it has been operating for many vears with regular transfers of Atlantic salmon,
including a harvest of fish from that facility as recently as Dccember 2017, Matine Harvest has
complied with the DFQ requirements for transfers of fish during that period of time. Regardless
of whether the DI'O has acted reasonably with respect 1o its PRV Policy, a matter to be
determined on the underlying judicial review, Marine Harvest has not acted outside its legal

rights to procecd as it has,

[106] Moreover, as set out in the affidavit of Mr, Erenst, only one other site could possibly be
used 10 receive the smolis currently awaiting transfer 1o the Swanson Island Facility, That
alternative site is already planned to receive a substantial number of other smolts. If Marine
Harvest is forced to transfer both smolt populations to the alternative site, the fish would be
reared at an undesirably high density, which goes against good aquaculture practice and will
reduce growth and potentially increase mortality. Marine Harvest estimates this would result in
approximately $2.1 million in damages, when costs associated with ¢urrent preparalions of the

Swanson Island Facility are also taken imo account,

[107] Marine Harvest claims that it would take several weeks to prepare a different site o

receive the impugned smolts. This option is not available, given that the fish are ready for
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transfcr now and that the transfer must begin immediately to avoid the adverse effects described

ahove.

[108] The urgent nced for a decision is largely due to the Applicant’s unexplained delay in
bringing this motion. In his affidavit, Chief Svanvik clearly states that the Applicant met with
representatives from Marine Harvest on December 21, 2017, and was told that Marine ITarvest
planned to restock the Swanson Island Facility in March or April of 2018, This motion for
intcrlocutory relief was not filed until March 9, 2018, mere days before the transfor was set to

begin.

[109] While [ accept that there has been a distinct lack of consultation on the part of the
Minister, which harms Aboriginal rights and the public interest in reconciliation, I note that
Aboriginal groups should not frustrate good faith attempts at consultation {Haida Nation v
British Columbia (Minister of Foresis}, 2004 SCC 73 at para 42). Marine Harvest has maintained
dizlogue with the Applicant throughout, except for providing certain information requested by
the Applicant such as its Transter Licence application and PRV testing methods, It was not given
any warning of an impending motion for interlocutory relief. Had the motion been filed shortly
after the December 21 meeting, or Marine Harvest otherwise been informed that the Applicant
would seek an injunction, other options may have been available with respect to finding 2 home

for the impugned smolts,
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[110] Given these circumstances, the balance of convenience weighs in favour of Marine
Harvest and therefore the granting of an injunction would net be just and equitable in all of the

circumstances.

[L11] Finally, it is my opinion that the underiying application for judicial review should
proceed as expeditiously as possible. The parties should therefore take immediate steps to seek
orders or directions from the case management judge to fix a timetable for completion of steps

leading to an cxpedited hearing of the application.

D. Underiaking as to damages

[112] Given that I find that the balance of convenience favours the Respondents in not granting

interlocutory relief, [ need not consider this issue.

[X. Conglusion

[T13] The motion for interlocutory refief is dismissed. Costs in the cause.

690



1.

ORDER in T-430-18

THIS COURT’S ORDER is that:

The motion is dismissed.

2. Costs inthe cause,
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"Michael 1. Manson”

Tudge
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An accused was charged with (he first degree murder of
a person under the age of 18, Lpon the Crown™s request,
a mandatory ban prohibiting the publication, broadcasi
oF (ransmission in any way of any information that could
identilly the victim was orderad pursuznt e s, 48642 23
of the Criminal Code. Prior to the issnance of the publi-
vation ban, CBC posted information revealing the iden-
tity of the victim on its website. As a result of CBC's
refysal 1o remaove this infonmatian. the Crown soughn art
order citing CRC in criminal conternpt of the publication
ban and an interlocutory injuncrion directing the remowval
of the victim’s identifying information. The chambers
judec concluded that the Crown had not esiablished the
cequirements for a mandatory interfocutory injunction,
and dismisscd its application. The majonty of the Count
of Appeal allowed the appeal and granted the mandatory
interlogutory injunction,

Held: The appeal should be allowed,

To obtain a mandatary interlocutory injunclivn, the
appropriate criterion for assessing 1he strength of the ap-
plicant’s case at the first stage of the RIK — MacBonald
test is not whether there is 2 serious 1ssue to be tied, B
rather whether the applicant has demonstratzd o strong
primy fueie case."The potentially severe consequences for
a defendant which can tesult from 2 mandatory interlocu-
tary injuoction further demand an exiensive review of the
merits at the interlecutory stage, This modified RIR —
MacDonaldf test emails showing a strong likelihood on the
law and the evidence presented that, at trial, the applicang
will be ultintately successlut in proving the alicgations
set out in the originating notice. The applicant must also
demonstrate thar ireparable harm will result if the telief
is not granted and that the halance of convenience favours
granting the injunction,

{n this case. a literal reading of the originaling notice
shows that ihe Crown brought an application for criminal
contempt and seught an interim imjunction in that pro-
ceeding. The Crown thus proceeded on the basis that its
application for an interlocutory injunction was sought in
respect of the citation for criminal contempe. The orig-
inating notice itself, and the sequencing therein of the
rehiet sought, belics its putatively hybrid character, The
two applications ate linked, such that the latter is tied ot
terthe mere placement by CBC of the vicim's identifying
infurmation on its website, but 10 the songht-after crim-
inal comempt citation. Lach praver for reliel does not
launch an independent proceeding: rather, bath relate 1o

Un accusd 2 dié incuipé du rocurtre au premicr degré
d’une personne gde de moins de 18 ans. A [a Jemande du
ministére public, une interdiction mandatoire de publicr
ou de difTuser de quelque fagon que ce seil Wut rensei-
gnement permettant dlidentifier la victime a ¢ délivrée
en venu du par. 48G.4{2.2) du Code criminel. Avanl Ia
délivrance de 1'interdiction de publication, la SRC a af-
fiche sur sun site Web des renselgnements qui révélaient
IMidentité de lz victime. Compie tenu du relus de 1n SRC
i retirer cos renseignements de som site Wab, le ounisténe
public a sollicité une assignation pour outrage criminel
contre la SRC pour violation de interdiction en question
ainsi qu'une injonction interloculoire exigeant le retrait
des renseignements idemiifiant |z vichime. Le juge en ca-
binet a conclu que {e ministEre public n’avait pas satistiit
aux exipences relatives a 'injosction interloculoire nian-
datoire et a rejeté sa demande, Les juges majoritaires de la
Cour ¢"appel omt accucilli 1appel et accordé 1injonction
interlocutonre mandaivire,

Arrét : L'appel est accueilhi,

Pour ohienir une injonction interlocutoire mandatore,
Te crilere appropric pour juger de la sohdité de la preuve du
demandenr 3 ka premigre éiape du test énonce dang KR —
MacDoeald n'est pas celui de Pexisience d'une question
sériense 3 juper, mais phadit celui de savoir si le demandeur
a établi une (orie spparence de droil. Les conssquences po-
tentiellement sérieuses pour un défendeur de la delivrance
d’une injonction interlocutoire mandaleine exigent en oatre
gu’un examen approfondi soil fait sur le fond a Uétape in-
ledaculonre, Suivant celte version modifide du west énoncé
dans RIR - Maclonald, le demandeur doit démontrer une
forte chance au regard du druit et de la prenve présents que.
au proces, il réussira ulimement & prouver Ios allégalions
énoncdes dans "acte introduct ! d'instance, Le demandeur
duit aussi démonorer qu'il subira w préjudice iméparable
s1 {a réparation n’cst pas accordée o que la prépondérance
des inconvénients favorise la déliviance de L'injonction,

En "espice. une interprétation littdrale de 1*avis jn-
modoctif d*instance démontre que le ministére public a
mienid une action pour cutrage crimine] ¢t 3 cherche 3
obtenir unc injonction interlocutoine dans {i@ cadn de cene
instance. Le ministire public s'est done fonds sur le fait
que l'injonetion interlocutoire é1ait sollicitde 4 1" Cgard de
la demande d'assignation pour outrage crimine], L avis
introductif d'instance en soh, winsi goe ordre dans lequel
lex réperations ¥ sont demanddes. contredit qu'il puisse
avair on czractére hybride. Les deux demandes sont lides,
de sorte que la deuxiéme sc mapporte non pas au simple
affichage sur le site Web de la SRC des waseignements
identifiant la victime, mais a "assignation pour ontrage

2018 3CC 5 (CanLIl
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the alleged criminal conternpt, In addition, an injunction
is ot a cause of action. in the sense af containing its own
anthonzing force. It is a remedy. An oripinsting appli-
catiom mmust state both the elaim snd the basis tor it and
the remedy sought. Here, the Crown's origimaling notice
discloses only a single hasis for sceking a remedy: B s
allcged criminal conlempt of count. Thersfore, the Crown
was bound to show a strong prima facie case of criminal
conwempt of court. This case should not however be 1aken
as standing for the proposition that injunctive reliel iy
omfinarily or readily available in criminal matters. The
delineation of the circumstances in which an interlocutory
injunction may be sought and issucd o enjoin allegedly
crimimal conduct is nod decided here.

The decision to grant or refuse an interluculory injune-
tien s a discrelionary exercise, with which an appellate
eourt must not interfere solely because it would have
exercised the discrenon differently. appellate intervention
is justificd cnly where the chambers judge proceeded on
a misunderstanding of the law or of the evidence before
buim, where an inderence can be demonstraied 10 be Wrong
by further evidence that has since become available, where
there bas boen a changy of circumstances or where the
decision 1o prant or refuse the injuncrion is so abercant that
il mustbe: sct aside on Lhe ground that ne reasonable judee
could have reached it In this case, the Crown's burden
was not o show a case For criminal contempt thar leans
Cone way or another, but rather a case, based on the law
and evidence presented. tiat bas 2 stirong Tikelihood that
1t would be successfol in proving CEC’s guilt of crirunal
contempt of coutt, This is not an easy burden 1o discharge
and the Crown has failed te do so here. The chambers
Judpe spplicd he correet legal lest in deciding the Crown's
application and his decision that the Crown’s case failed
to sanisfy thal 1est did not, in tese circumstances, warrant
appeliate intervention.

Cases Ciied

Applied; IR — Machonaid Inc. v Conada (Attorey
Ceneral), [1994] 1 5 CR. 311, distinguished: Canada
{Huoman Rights Commission) v. Canadian Liberty Net,

criminet sollicitée. Chaque demande 3¢ réparation ne
donne pas lisu 3 une instance distinete; elles sont phitdt
toutes les deux Tiges 4 'outrage criminel reproché. D
plus, I'injonction n'est pas une cause d action, en ce sens
gu'elle ne contient pas $on propre pouvolr d’auloriser
Uaction. [l *agit d'une réparation. Tne demandz introdic-
live dinslance doit énoncer tant 1 objet de la Jemande et
son fondement gue Ju réparation demandéz. En 1'espece,
la demande introductive d'instance du ministére public
r'indigue qu'un medf pour lequel il veut obtenir unc
réparation : 1'owtrage criminel au tribunal reprochd b la
SRC. Le minisiére public é1ai1 donc teno d établir une
forte apparence de droit quant 4 existence d'un oubrage
crimingl au tribunal. 17issue du présent appel ne devrait
vependant pas Ebre inlerprétée comme signifiant que 1'in-
Jjonction est une réparation courante et facile 4 oblenir
dans les aliaires criminelles. 1.a fagon dont 1l faul définir
les circonstances permettant de demander et de délivrer
une injonclion interlocutoite pour empécher une conduite
prétendument crininelle n'esl pas wanchée jel,

La décision d'accorder o de reluser une injonction
mierlocutoire reldve dim pouvoir discrétionnaire, et les
cours d'appe] ne doivent pas moditier la deécision en deé-
coulant simplement parce qu'elles anraient exercd ce pou-
voir ditféremment. Une intervention en appel cst justifide
uniquement lorsque Ie juge en cabinet a pris une décision
Ui TEposE sur ung erreur de droil ou sur une interprialion
errongs de la preuve produite devant i, lomsque le carac-
tére erond d'une conclusion peul Stre démonud par des
€léments de preave supplémentaires dont on dispose an
moment de Pappel. lorsque les circonstances ont changé
ot lorsgue la décision du juge d'accorder ou de refuser
Finjonction st & ce poimt aberrante gqu'elle doit &tre infir-
meée pour le motif qu’ aucun juge raisonnable ' zurait pu la
tendre. En Pespiee, le fardean du ministérg public n®San
pas de présenter une preove d'outrage criminel gui penche
dans un sens ou dans "autne, mais plutdt ung preuve qui, au
rvgard du droiu e1 des éléments de preuve préseniés, avail
une forte chance de réussir 4 prouver Iz colpabilité do la
SR pour outrage criminel au tribunal, Tl n’est pas facile
de s"acquitter d'un tel fandeay et le ministire public n'a pas
réussid Je faire on P'espéee. Le juge on cabinet a applique le
bon test juridique lorsgu'il s est protonce sur i demande
du minisiére public., er sa décision selon laguelle la prenve
présentée par ¢ demier ne satistaisait pas A ce test ne justi-
fiast pas, dans les circonstances, une intervention en appel.
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I Introduetion

(11 The background lzading 10 this appeal was
summarized in the reasons of the chambers judge:'

On March 5, 2018, [the accused] was charged with the
first degree murder of DI, a person under the age af 18
(“the victim ™). On March 15, 2016 the Crown requested
and a judge ordered o mandatory bao under s, 486.4(2.2)

Doctrine et antres documents cités

Sharpe, Robert J. Injunctions and Specific Performance,
4th ed, Toronto, Canada Law Book, 2012,

Vermeue., Mane-Andrée. « A Swong Prima Facie Case
for Rationalizing the Test Applicabl: to Interlocutory
Mandatory Injunctions », in Todd L. Archibald and
Randall Scoit Echlin, eds., Annual Review of Civil
Livigation, 201 Toronto, Carswell, 2011, 367,

POURVOI conire un arrét de la Cour d’appel de
I'Albera (les juges Slatter, McDonald o Greckol,
2016 ABCA 326, 404 DL R. (4th) 318, [2017] 3
W.W.R. 413,43 Al LR (61h) 213,93 C.PC . (7th)
269, [20H0] AL, INo. 1085 (), 2016 CarswellAlia
2034 (WL Can.), qui & infirmé une decision du juge
Michalyshyn, 2016 ABQB 204, [2016]  WW.R,
613, 37 Alta. L.R. (6ih) 299, 86 C.BC. (7th) 373,
f2016] AJ. No, 336 (QL), 2016 CarswellAla 620
{WL Can.}, Pouvai accueilli,

Frederick 5. Kezak, c.r, Sean Ward, Tess Lavion
et Sean Moreman, pour "appelante,

Fwona Kukiicz et Julie Snowdon, pour I'intimée,
fain A. . MacKinnon, poor les inervenants.

Version frangaise du jugement de la Cour rendu
par

LE JIUGE BROWN —
I Introduction

[[] P.cconwexte ayant mend au présent poorvoi est
résumeé dans les motifs dy juge en cabinet'

[TRaDUCTION| Le 5 mars 2016, {I"aceusé] a éé inculps
du meunre au premier degré de D, 1L, une personne dpde
de mains de 18 ans (« {a viclime =), Le 15 mars 2018, I¢
mimstére public a demande et obtenu one interdiction

ol the Crimpmal Code, B 8.C_ 1985, ¢. C-da. The order

tandatoire gn vertu dy par, 486.4(2.2) du Code erimine!,

prohibits the publication, broadcast or transmission in amy

L.R.C. 1985 ¢. C-46. L'ordonnance interdit de publier

way of imformation that could identily the victim.

2016 ABOQHB 2K, [2H6] 9 W W.R. 613, a1 paras. 2-6 {¢mphasis
added),

ou de diffuser de quelque facon que ce soil tout rensei-
gnement qui permeitrait 4 éahliv identilg de la victime.

DOXHS ABQB 204 [2(H6] 3 W W R L3, par 2-6 (je sauligna).
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As of March 16, 2016, two articles which pre-cxisted
U publication ban, and which identified the victim by

En date du 16 mars 2016, deux anticles publics avam
I'interdiction de publication, el qui révelaiemt ' identite

name and photngraph (*the articles”). continued o exist

de la victime par sen nom et 32 photo {« les articles »),

on the CBC Edmonion website.

Inresponse 10 a March 16, 2016 Edmonton Pulice Ser-
vic: inguiry. a senior digital producer with CBC Edmontun
advised that no future storics would contain the victim's
identiiying information.

Cn March 18, 2016, however, the pre-publication ban
articles remuned on the wehsite, onaliered.

One of the anicles contains some evidence that the vie-
tim’s identity appears already in wide cwrealation, by way
of social media. but also by reason of the fact the victim
attended schoo] and lived in a smaller Alberta community
where the morder is alleged 1w have occurted,

[2} Because CBC would not remove from its weh-
gite the victim’s identi{lying informatien published
prior to the order granting a publication ban, the
Crown filed an Onginating Nutice seeking an order
cititg CBC in criminal conterupt of the publication
ban, and an interlocutory injunction’ directing re-
moval of that information from CBC's website, Ay
the (erms of that Originatling Notice ate important to
my proposed disposition of this appeal, I reproduce
them here, in relevant par:?

TAKE NGTICE that an Application will be madc by the
Attorney General of Alhenta on behalf of her Majesty
the CGueen betore the presiding Justice of the Coun of
Ldueen’s Bench, . . foran Order citing [CBC| in criminal
comemnt of court.

The Crown's Crgimating Modce wses the term “uterim injunc-
uen”. In sybstance, however, the Crown’s application was fior
an imlerlocutony injunction. {See B. I Sharpe, faiume o wed
Specific Perfarmance (4th ed. 2012), st paras. 2.15 and 2.55.)

" AR, atpp. 3940,

fizuraicnt encore sur le site Web de la SRC d"Edmonion,

Le 16 mars 2016, tors d'une ¢omversation entre un gé-
tective du serviee de police d Edimonton f un preducteur
principal de contenu numérique do [a SRC d'Edmomion,
ce dernier 2 alfirmé gu'aucon article fotur ne contiendrail
de renseignements permetiant d°Seablie Midentitg de 1a
victime.

O, le 18 mars 2016, les anticles publids avant 1'inter-
diction de publication fgyratent roujours sur ke site Weh,
5ans qu'ils aicnt éé modifics.

Un des articles contient des dféments de preuve se-
lon lesquels Pidentité de la viclime est ddja largemen
connue en raison des médias sociaux. mais aussi parce
que la victitne fréquentait I'éoole ¢f vivait dans une petite
collectivitg de 1" Alberta ot lc meurtre aorait én° commis,

{21 Puisque la Suciété Radio-Canzada (« SRC ») ne
voulait pas retirer de son site Web les renseignements
¢ui €tablissaient I'identité de la victime puhliés avant
la délivrance de l'ordonnance de non-publication, ke
ministére public a déposé un avis introductif d'ins-
tance afin de laire déclarer la SRC coupable o ou-
trage erimincl pour viclation de 'interdiction en
question, e afin d*obtenir une injonction inteflocu-
toire” exigeant le retrait des renscignements en cause
du site Weh de la SRC. Les mots wilisds dans | avis
mtroductif d'instance sontimporanis compte e de
la déeision que j'entends rendre dans e présent pour-
vol, §'en reproduis donc i les passages pertinents” -

l1RapuCTION]

FRENEZ AVIS que le procureur pénéral di: 1" Alberta, au
nom de Sa Majesté la Reine, présentera une demande auw
juge présidant la Cour du Bane de la Reine [, ] visant
I"abtention d"une prdonnance déclarant (Ja SRC] coupable
d’outrage crimingl au tribunal.

L'avis introductir d"instance du minsére public wilise Te terme
anglais « farerem {funchion « ([TRaDUCTION] o i onciogn
interitnaire 3 01 5 agit toutefois en substance d'une demande
d'injonction itterlveatoire. (Voir K, ) Sharpe, dnfunctions and
Spehe Pevforsares (40 6d. 20023, paz. 215 et 2553

da, p 3l
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AND FURTHER TAKE NOTICL thet an application will
he made for an imedm injunction. directing that [CRC
remove any information from their website that could
identify the cemplainant in the [subject] case

RELIEF SOUGHT:

1. That [CBC] be cited in criminal contempt of coust,

2, That [CBC] be directed to remove any inlurmaticn
from their website that could identify the complainant
in the [subject] case.

3. That an appropriate sentence be impysced against [CBC]

4. Any such further order that this Honourahle Court
deems appropriate.

{3} The chambers judge concluded that the Crown
had not established the requirements for a manda-
toty interfocuiory wjunction, and dismissed ils ap-
plication. On appeal. the Court of Appeal divided
on whether the Crown was entitled 10 2 mandatory
interlocutory injunction. While the majonty allowed
the appeal and granted the injunction. Greckol LA,
in dissent. would have dismissed the appeal, linding
tlar the majority applied incerrect legal principles o
the Crown’s application

f4] For the reasons that Tallow, T would allow the
appeal. In my respecttul view, the chambers judge
applied the correct legal test in deciding 1ihe Crown’s
application, and his decision thal the Crown’s case
failed to satisfy that test did not. in thess circum-
stances, warrant appellate intervention,

L. Legislative Provisions

151 Seciens 480,442 1y and 486.4(2 2) of the Crin-
incf Code,” 1aken logether, provide tha a presiding
Judge or justice shall make an order. upon application
by the victim or the prosecutor, for a publication han
in cases tnvolving offences against victims under the
age of 18 years_ Specifically, the Crown or the victim

201G ABCA 326, 404 1DL.E_ (4th) 31K
ENCO1985, ¢ C-a6,

ET EN OUTRE PRENEZ AVIS yu'une demande d'in-
Jonction intérimaire sera présentée afin qu’il saif ordonné
& [la SRC] de retirer de son site Web tout renseignement
gui permetirail ¢ 'éablir Iidentité de 12 plaignamte dans
{la présentc] affaire.

REFARATION DEMANDEE :

I. e [la SRC] soit déelards coupable d’outrage crimingl
au tribunal,

2. Qu'l soit ordonné & [1a SREOCT de retirer de son sike Wehb
tout renseigoement qui permettrait détablic 1'identiig
de la plaignante dans [la présente| aflaire.

3 Qu'une peine appropride soit infigde a [la SRCL

4. Toute autre ordonnance que cette honorable Cour Juge
4ppTOPTIEE,

[31 Le juge en cabinet a conclu que Je ministére
public n’avait pas satisfait aux exigences relalives 3
Finjosction interlocutoire mandatoire et a rejeté sa
demande. En appel, les juges étaient divisés guant au
droit du ministére public d*ubtenir une telle injonc-
tion. Bien que les juges majoritaires aient accueilli
I"appel et accordé I'injonction, la juge Greckel, dis-
sidente, wurait rejeté 'appel, concluant que les juges
majeritaires appliguaient des principes joridigues
errongs 4 la dernande du mimstére public?,

[4] Pour les motils qui suivent, j"accocillcrais le
pourvoi, A non avis, le juge en cabinet a appliqué
le bon test juridique lorsqu’il s’est prononcé sur la
demande du ministére public, ¢t sa décision selon
laguelle la preuve présentée par ce dernier ne satis-
faisait pas & ce test ne justifiait pas, dans les circons-
tances, une intervention en appel.

II. Dhspositons législatives

[5] Les paragraphes 486.42.1) et 4%6.4(2.2) du
Code criminel, considérds conjointement, prévoient
yue le juge ou e juge de paix gui préside est tenu,
& la demande de la victime ou du poursuivani, de
rendre une ordonnance d*inferdiction de publication
dans les affaires relatives a toute infraction dont la

1 2006 ARCA 326, A4 D LR {4th) 318,
FOLRC 1085 ¢ O
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is entitled (o an order *directing that any information
that could identify the victim shall not be published
in any document or breadcast of transinitted in any

L1]

way

. Judicial History
A, The Chambers fudge's Reasons

[6] Acceding lo the partics” sabmissions, the cham-
bers judge applied a modified version of the tripanite
test fur an interlocutory injunction stated in /R —
MacDonald fnc. v Canada (Attermey General) " This
required the Crown to prove (1) a strong prima fucie
case for finding CBC in crminal contempt; (2) that
e Crown would suffer irreparable harm were the
injunction refused: and (3) that the balance of con-
venience favoured pranting the injunction,

(7] As wthe requirement of a strong prima facie
case, the Crown had argued for a “hroad interpre-
tation™ of 5. 4868 4(2.1)s terms “publishled|” and
“transmitfred)”, such thar it would carch web-based
arlicles posted prior to the publication ban.” The
chambers judge, however, concluded rthat the case
authotties did not support such an interpretation.
In these circumstances. and applying the test for
ctirminal contempt stated tn United Nurses of Alberta
v Alberta (Aftorney Gereraf)® he found that the
Crown could not “likely succeed” in proving beyend
a reasonable doubl that CBC, by leaving the victim's
idenritying information on its website after the publi-
cation ban had been issued, was in “open and public
detiance” of that order*

[8] Regarding the requirement of irreparable harm.
the Crown had argued soch harm would be suffeped
by the administration of justice, since the ongoing

= [1wed] 1 SCER. 511

" Charnhers judge's teasons, at para. 26.
SN L o R TR p.o9aa

" Clambers judge’s reasons, at para. 34

victime est dgce de moins de 18 ans. Plus panicylit-
remenl, le minisiére pubdic ou la victime a droith une
ordonnance « inlerdisant de publier cu de diffuser
de quelque facon que ce soit o renseignemeant qui
perroerail d'Erablir I'identité de la victime ».

Ii1. Historigue judiciaire

A, Motifs du juge en cabiner

[6] Souscrivant aux arguments des parties, e juge
cn cabinat a appliqué une version modifiée du tes
en trois étapes applicable & I’ octrot d’une injonction
interlocutoire énoncé dans RIR — MacDonald e
¢. Canada fProcurenr général)®, selon lequel i mi-
nistére public devait élablir (1) une forte apparence
de dreit menant & Ja conglusion gue la SRC &lait
coupable d'outrage criminel; {2) que le ministére
public subirait un préjudice irréparable si la demands
dTinjonction éLait rejetée; et {2) que la prépondérance
des inconvénients Lavorisait I'octrol de I'infonction.

F1l En ce gui a trait 4 'exigence refative 3 ia forte
apparence de droit, le ministére pubiic a revendiqué
une [TRaDUTION] « Interprétation large » des mots
« publishied] » et « transmiutfed] » de 1a version
anglaise du par. 486.4(2.1}, de sorte gue ceux-ci
viscraicnt les articles mis en ligne avans le prononcé
dc Uinterdiction de publication’. Le juge en cabinet
a cepetdant conclu que Ja jurisprudence n’étayail
pas une elle interprétation. Dans ces circonstances,
et appliquant le (¢st relatif & T'outrage criminet éta-
bli dans I'arét United Nurses of Atherta c. Allerta
t Procureur géndral[*, il a jugd que le minjsiere public
ne pourrait « viaisemblablement » pas « réussir » 3
démuntrer hors Je tout doute raisonnable que la SRC,
en laissant sur son sile Wehb les renscignements iden-
tiftant la victime aprés la délivrance de 1" interdiction
de publication, dtait en « ransgression patenle et
publigue » de cette ordonnance®,

18] En ce qui a trait 3 I"cxigence relative au pré-
Judice irnéparable, le ministére public a soutenu que
ce serait 'administration de 1a justice qui subirait un

= [1994} 1 R €S, 311,

' Motifs du juge en cabinet, par. 26.
Y1982 1 RCS, %, p 933

* Malifs du jugc en calbing, par, 34,
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display of the victim's identifving information on
CBC's websile would deter uthers [rom secking as-
sistance or remedies. The chambers judge declined
to 5o find, however, noting that the underlying pol-
icy objective of protecting a victim's angnymity loses
significance where the victim is deceased. And. in as-
sessing balance of convenience, the chambers judge
determined that the compromising of CBC's freedom
of expression, and of the public’s interest in that ex-
pression, outweighed any bartn to the administration
of justice that would result from leaving the two im-
pugned anicles on CBC's website,

B. The Court nf Appeal

(91 At the Court of Appezl, the majority {Slatter
and McDonald 114y reversed the chambers judge’s
decision and granted the mandatory interlocutory in-
Junction sought by the Crown. The chambers jodee,
it held, had erred by characterizing this matter as
requiring the Crown to demonstrate a sirong prima
facie case of criminal contempt. Rather, the Origi-
nating Notiee, “[wlhile essentially civii in nature, . . .
has a “hybrid’ aspect to it”,'" in that it sceks bath a
citation for criminal contempt and the removal of the
vicum's identifying information from CBC’s web-
site. The request tor the imerlocuory injunction, the
majorily explained, is “tied back™ 1w the lancr request
for an order removing the idenulying information,
and not to the request for a erinninal contempt cita-
tion " The (ssue, therefore, was “whether the Crown
has demonstrated a strong prima facie case entitling
it ter & mandatory order directing removal of (he iden-
lifying marterial from the wehsite”

{101 As to whether or not s, 486.4(2.11's refercnce
tr identifying information thar is “published” is (as
the Crown contends) met by the ongoing appearance

para. 5.
1 para. f.

12

¢ para, V.

tel préjudice, puisque "affichage continu des rensei-
gnements identifiant la victime sur e site Web de la
SRC dissuaderait d’autres personnes de demander
de laide au de solliciter des réparations. Le juge en
cabinel a refusé de tirer une telle conclusion, mais
il a souligné gue 'objectif de palitique sous-jacent
visant ia protection de anonymat des victimes perd
te sun importance lorsgue Ja victime est décédée, De
plus, lersgu'il a soupesé la prépondérance des incon-
vénients, le juge en cabinel a établi que aneine a
la libené d’expression de la SRC, et & 'iniérit du
public envers cette cxpression, 1'emponait sur tout
préjudice causé a administration de ia justice qui
décaulerait du lait gue les deux articles cn cause
soient laissés sur le site Web de 1a SRC.

B, La Cour d'uppel

(91 En Cour d'appel, les juges majoritaires {les
juges Slatter et McDonald) ont infirmé 1z décision du
juge en cabinct ¢t ont accordé injenction interlacu-
toire mandatoire demandée par le ministeére public.
Selon eux, le juge en cahinet avait cormmis une erreur
£n jugeant que e ministére public devail &tablir une
fone apparence de drolt quant 3 |'existence d'un ou-
trage criminel. En offet, I*avis imroduetif @'instance,
[TRADUCTION] « |blien qu'il soil essenticllement de
nature civile, [. . ] compoerte un aspect “hybride™ » %,
dans la mesure ot il vise I'oblention 4 une assigna-
tion pour outrage criminel ef le retrail du sike Web de
la SRC des renseignements identifiant la viciime, Les
juges majoritaires ont expliqué que la demande d'in-
junction inrerlocutoire « s rapportait » 4 la demande
reiatve 5 ' ordonnance de retrait des renseignements
tdentifianr la victime, et non 3 la dernande relative
a I'assignalion pour outrage eriminal’’. En consé-
yuence, la question clait de saveir si « le ministére
public a établi une fone apparence de droit donnant
voverture en sa faveur i une ordonnance mandatoire
visant le retrait du site Web des renseignemenis iden-
tiftant la victime » ',

[10]  Quant 3 ia question de savoir 5 les renseigne-
ments identifiant la victime sont considérés comme
« publi[és] » aux termes du par. 436.4(2.1) (comme

© par. %.
par. 6.
par, 7.

4o
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of such information on a website after it is first
posted, the majority conceded that “either position
is arguable™.'! That said, thc majority viewed the
Crown a5 having a strong prima facie casc for a
mandatory interlocutory injunction. since, if “pub-
lished” is construed as a continuous activity, CBC
is arguahly wilfully disvheying the publication ban,
Further. such disobedience is harmiul o the integ-
rity of the administration of justice, and contrary
to Parliament's direction that such orders are to he
mandatery.' Finatly, the balance of convenience did
not favour CBC, since the publication ban must be
presumed to be constitutional at tns stage of the pro-
ceedings, and freedom of expression would not, in
any case, be a defence against the comtempt charge.

111] Justice Grecko! would have dismissed the
appeal. In her view, the majority's characterization
of the relief sought in the Originating Notice as "hy-
brid” was misplaced, since the Crown’s application
for an interlocutory injunction was brought in respect
of the sought-aller citation for criminal conmemp,
The chambers judge asked the right question (he-
ing, whether the Crown could show a strong prima
farie case of criminal contempt), and his exercise
of diseretion 1o refise an injunction was entitled to
deference. And here, where the proscriptions against
“publishling]” and “rransmitt[ing]” may reasonably
hear iwo meanings, one capturing the impugned
anticles and vne nul, no streng prima facie case of
criminal contermnpt could be shown. Funher, and cven
allowing that open defiance of a facially valid cour
order may amount to irreparable harm to the admin-
istration of justice, the ambit of . 386.4's proscrp-
lions is an unsettled question. And, as the victim in
this case is deceased, the privacy of the victim is net
vulnerable (o harm. Finally, and even if the perdi-
nenl provigions of the Criminal Code are presumed
constitutional, the chambers judge was entitled to

1

para. 11
" para 11

te prétend le ministére public} do fait qu'ils appa-
ramssent de fagon continue sur lo site Weh depuis
quils ¥ ont €1 affichés pour la premigre fois, les
juges majoritaires ont reconnu que [ IRADUCTION |
« Jos deux théses sonl défendables » . Cela dit, selom
eux, le mimsiere public avait établi une fore appa-
rence de droie justifiant 1'octroi d 'une injonction in-
lerlocutoire mandatoire puisque, si le mot « publier »
cst intetprétlé comme €tant une activité continue,
on peut faire valoir yue la SRC a volontairement
désobéi a I'interdiction de publication. En outre,
une tclle desobéissance porte préjudice 4 Iintégrité
de I"administration de la justice, et est contraire 3 la
directtve du législatcur selon laquelle de telles or-
donnances sont mandatoires'™. Enfin, pour Ios juges
majotitaires, la préponddeance des inconvénients ne
milite pas en faveur de la SRC, puisque, 3 cetle dlape
de Uinstance, il faur présumer que interdiction de
publicalion est constitutionnelle et que la liberte
d’expression ne peul, en aucun cas, conslitugr un
muyen de délense contre ' accusation d vutrage,

[}1]  La juge Greckol aurait rejeté le pourvoi. A
son avis, les Juges majoritaires ont éid mal avisds
de qualifier d'« hybride » la réparation demandge
dans I'avis introductil d’instance, puisque la demande
d'injonction interlocuteire do ministére public a été
présentée 4 'égard de I"assignation sollicitée pour
cuirage criminel. T.¢ juge en cabinet a posé la bonne
question (soit celle de savoir si le ministére public
pouvatt dlablir une forte apparence de droir quant 2
I'existence d'un outrage criminel) et I'exercice de
son pouvoir discrétionnaire de refuser de déliviee
une injocliun commartdait la retenue. En ourre, en
'espice, o les proscriptions relatives & la « pubii-
[cation] » et [a « diliujsion] » peuvenl raiscnnable-
ment comporier deux sens — Un visant les articles
ch Cause et l'autre non —, aucune forle apparence
de droil quant & I"existence dun owlrage crimingi ne
peut &tre établie. De plus, méme si on admet que la
ransgression patente d'une ordennance judiciaire en
apparence valide peut constituer un préjudic irmépa-
rable pour 'administration de Ia justice. la portée des
proscriplions énoncées 3 'an. 486 4 du Code criming!
st une question non résolue. I ajouterais que, comme

I

par L
par. L1

e
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consider freedom of expression in assessing (he bal-
ance of convenience,

IV. Analysis

A What Is the Applicable Framework for Granting
o Mandatory Interfocutory Injunction?

(2] In Manitoba (Antorney General) v, Metro-
politan Storey L1d.7 and then again in RFR — Meac-
Denald, this Court ks said that applications for
an interlocutory injunction must satisfy each of the
three elements of a test which finds its origins in
the judgment of the House of Lords in American
Cyanamid Co. v. Ethicon Ltd " At the firsl stage, the
applicaticn judge 15 1o undertake a preliminary inves-
tigation of the merils 1o decide whether the applicant
demonstraies a “scrious guestion Lo he tried”, in the
sense that the application is neither frivolous nar
vexatious."” The applicant must then, af the seeond
stage, convince the court that it will suffer irrepa-
rable harm if an injunction is refused."™ Finally, the
tiurd stage of the test reguires an assessment of Lhe
bulance of convenience, in order o identify the party
which would sulfer grearer harm from the granting
or refusal of the interlocutory injunction, pending a
decision on the merts. "

[13] This general framework is, however, just that
— general, (Indeed, in RJR — MacDaonald, the Court
wdentified 1wo exceptions which may call for “an
exicnsive review of the merits™ at the first stage of
the analysis.™) in this case, the parties have at every
level of count agreed that, where a muandatory inicr-
locutory injunction is sought, the appropriate inquiry
at the first stage of the AR — Mac Donald test s imo
whether the applicants have shown a strong prima

tOTRET) [ S.CROTIR
ORISR AL 90

T RIR — MacDowald, o pp. 134.35.

" RIR — MacDenatd, at pp. Y34 and 348,
" RIR - - Marflonald ap. 33d

T pp.A3B-39,

la victime en I'cspiee est décédde, sa vie privée n’est
pas susceptible de subir vn préjudice. Finalemeny, et
méme 31 ics dispositions pertinenies du Code crimine!
sant présumées constitutionnelles, e juge en cabinet
pouvail ienir compte de la iberté @ expression lors-
qu'il a soupesé la prépondérance des inconvénients,

IV, Analyse

AL Ouel est le cadre d'analyse applicable & lu dé-
tivrance d une infonction interlocuioire manda-
tevive?

{12] Dans I'arriit Maritoba (Procurenr géneral)
e. Metropoliiur Stores Lid* ot plus tard dans 'ar-
et R/R — MacDonald, 1a Cour a affirmé que les
demandcs d'injonction interlocutaire devaienl res-
pecter chacun des trois volews du 12st qui tire son
origing de la décision de la Chambre des Lords
dans American Cyvanamid Co. ¢. Ethicon Ltd ! A
la premitre élape, le juge de premigre instance doit
procéder & un examen préliminaire du bien-Tondd
de Valfaire pour décider si le demandeur a fail la
preuve de IMexistence d'une « question sénieuse a
Jjuger », ¢’est-A-dire que la demande n'cst ni futile
ni vexatoire . A la deuxiéme étape, le demandeyr
doif convaincre la cour qu'il subira un préjudice
irréparable si la demande d'injonction cst rejerde'®.
Enfin, & la lwoisigme dlape, il faur apprécier la pré-
pendérance des inconvénicnis, afin d'Slablir quelle
partie subirait le plus grand préjudice en attendant
quTune décision soit rendue sur le fond, selom gue
la demande d'injonciion est accueillie ou rejetée’.

[13]  Ce cadre d'analyse n’est toutefois que géné-
ral. (En efler, dans RIR — MacDrenald, 1a Cour a
cernd deux exceprions qui pourraient commander un
« examen plus approfondi du fond d’unc affaire » 3
la premiére étape de I'analyse™.) Dans le présent 1i-
tige. les parties ont convenu i chague palier judiciaire
que¢, Jorsqu’une injonction incrlocutoire mandatoire
est sollicitée, la question & trancher & la premigre étape
du test énoncd dans BIR — MacDenald Sait celle de

"OTI9ET] 1 R.CS. 1L

BOLI9TS] A Y96,

7 RIR — MacDosald, pr.334-395.
RIE — MacDonafd, p 334 an da8,
FORSR— Marfunafd, p. 334,

“ p, ¥38-330,
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facie case. I note that this heightened threshald was
not applied by this Court in wpholding such an in-
junction in Goegle Ine. v Equustek Solutions fnc.!
In Lroogle, however. the appetlant did not argue that
the first stage of the RIA — MacDoenald test shouid
be modified. Rather, the appellant agreed that enly
@ “sedous issuc to be tricd” necded 1o be shown
and therefore the Court was not asked (o vonsider
whether a heightened threshold should apply.” By
contrasy, in this case, the application by the courts
below al a heightened threshold raises for the first
time the question of just what threshold cught to he
applicd at the first stage where the applicant seeks a
mandalory inlerlocuiory injunction.

[14] Canadian courts have, since RFR — MacDon-
aled, been divided on this question. In Alhena, Nova
Scotia and Ontario, for example. the applicant must
establish a slrong prima facie case.” Cunversely,
other courts have applied he less searching “serous
issue 1o be wied™ threshold. ™

[15] Inmy view, on an application for a mandatory
intertacutory injunciion, the appropriale criterion
for assessing the strength of the applicant’s case at
the first stage of the RIR - MacDonald test is not
whether therg 15 a serious issue (@ be trfed, hut rather
whether the applicant has shown a srong prima fucie

E e ™ 12017] 1 S.C.R, B24

™ Gengle, a1 paras. 25-27,

" Medionl faborgtory Convultants fae v Calpary fieafth Renion,
AW ABCA ST 19 0001, (dih) 14], m pur & Medee v Al
Health: Services, M5 ABCA 265, 388 DL K. (&kh) 152, 2t para. 45;
Cromwizy 1 Zinkheder, 2006 ABCA Td, 8t poras, 26-29 (CanlLIT); 17 £
& Sors Fithenes Fid, v Gorehom, 2004 NSCA 33, 223N5 R (24,
L, gt para, 10 AMEC E&C Senvdeer Lid, v, Whilmun Baan gad
Argociees Lag., 2003 MSSC 112, 214 N5 KB (24} 369, at para. 20k,
alfd W% NSCA 126, 119 NSR. (2d) 126; Cveetbaum v Lock
Cranattintietus dnc . 2013 ONCA 455, 307 OA T 152, a1 para, 5.

M Suwridpe Band v Conado, 2004 FCA 16, [FHM]IFCR. 274, &
para. 45; Sarmieson Laborerories Lref o Reckint Benckiter L,
015 FCA I, EAMC PR (4thy 414, at paras. Dand 22-25; Potavh
LCorp. of Sockarchowan Inc. v, Magaie Polash Fsierfiozy Lamied
FAorenersiion. 2001 SKCA 120, 34 LR {4th: 407, & par. 420
Lo Plante v. Sackarchewan Sactery for the Prevention of Crueten
fr Angrugls, 2011 SKCA 43, [2012] 3 WW.R . 293 at parzs. 1h-
1T Sumtriersede Seafvvd Supreme Ine, v Prince Fdward fland
fMirister of Fisheries, Agquicufture and Favivoapnenry, 2006
PESCAD 1, 256 N, & PELR. 277, at para. 65

suvoir st fes demandeurs ot établi une farte appa-
rence de dreit. 'observe que ce seuil plus cxigeant
n’a pas &€ appliqué par la Cour lorsqu'elle a main-
tenu une telle injonction dans Google fnc. c. Eguuestak
Sedutions Inc*' Dans cet atrét, 1" appelante n’avait tou-
tetols pas plaidé que la premigre étape du 1est énoncé
dans RIR — MacBDeonald devait ftee modifiée. Elle
avail plutdt reconnu qu'ii suffisait de prouver I'exis-
tence d'une « question sérieuse i juger », de sore que
la Cour '3 pas &1€ appelée 4 se pencher sur I oppuor-
tunité d’appliquer un seuil phis flevé®. En revanche,
ch Pespece, I"application par les ibunaux d'instances
inférieures d'un sewil plus éleve pose pour la premiére
fois 1a question du seuil qui devrait #re effectivement
applique a la premiére élape, lorsque ke demandeur
sollicite ung injonclion interiocutoire mandatpire,

[14]) Depuis RJR -~ MacDonald, lcs tribunaux
canadicns sont divisés guant i cetie question. En
Alberta, en Nouvelle-Ecosse et en Ontario, par
exemple, le demandeur doit élablir une Torte appa-
rence de droit™, A 'inverse, d autres tribunanx oni
appliqué le senil moins exigeant, soit celui de la
& question séricusc i rancher »™,

[15] A mon avis, lorsqutil 8’ agit d'examiner une
demande d'injonction interlocursire mandatojre, le
critére approprié pour juger de 1a solidité de la preuve
du demandeur & la premidre érape du (o5t énonce dans
RIR — MacDoratd n'est pas celui de Uexistence
d'une question séneuse A juger, mais plutdt celui de

& 2007 CRC 3 PNLT) I R.CE 524,

2 Gengle, pur. 13-27.

1 Medical Leborarpry Comsaltants fne, r, Catfpary ealtl: Regivm,
2008 ARCA 9T 19 C.CLL tdth) 161, pac. 4. Modry ¢ Albena
Hewleth Services, 2015 ABCA 265, TRRTIL K. [4th) 352, par. 44,
Comwey ¢, Zinkhofer, 006 ABCA 74, par 28-20(CanlLliy, DLE &
Sewts Fitherier fid o Corehum, 2004 N8CA 33, 223 5.8 K. (2d)
Lopar 1 AMEC E&C Secvices Lod o, Whitman Bean qnd
Associnres Lid 303 NSSC 112, 214 NS R. (2d) 369, par. 20,
conf. 20KEY WSECA 126, 208 NS R {2d] | 26, Cuimpbiear i, fovk
Comrmtdriicalivess Jiwc 23 ONCA 455, 3070 AC. 152, AL, i

¥ Bamde de Sawridpe o, Coamerda, 2004 CAF 16, [20a] 3RCF. 274,
par. 45, dawiie son Laboratories Ll ¢ Reckive Berckiver LLE
2015 CAF L4, par ] et 22-25 0CanLIY; Posavh Corp of Sas-
ralcfewan dne, o Measuic Prtash Esterfasy Limited Faretmerring,
011 5KCA 120, 341 DL.R. r4ch) 4007, par. 42, Le Plemte o
Suskatchewan Seviety far the Prevention of Cruelny to Animals,
2007 SKCA 43, [2012] 3 WwW R, 291, Tér 16=17, Summersicle
Seafvod Supreme Fae. . Brince Edward ltland tMinister iaf
Fasheries. Aguaciiture and Enviconment}, 2006 FESCAD | I,
236 Nfid. & PELR, 277, par. 65
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case. A mandatory injunclion directs the defendant Lo
undertake a positive course of action, such as taking
sleps I FeStore the stares gue, or 0 otherwise “put
the sitwation back to what it should be”, which is
often costly or hurdensome for the defendant and
which cquity has long been reluctant to compel.™
3uch an order is also (generally speaking) difficult
1o ustity at the interlocutory slage, since restorative
relief can nsually be obtained at tmal. Or, as Justice
Sharpe {writing extrajudicially) puis i1, “the risk of
harm Lo the detendant will [rarely] be less significant
than the risk to the pluntff resulting from the coun
staying i1s hand until mal”.*® The poteniially severe
consequences for a defendant which can result from
a mandatory nterlocutory injunction., including the
effective final determination of Lhe action in favour
of the plaintiff, funther demand what the Court de-
scribed in RFR — MacDonaid as “exlensive review
of the merits” at the interloculery stage,”

[16] A final consideration that may arise in some
cases 1 Lhat, hecause mandatory interlocutory in-
Junctions require a defendant o 1ake positve ac-
tion, they can be more burdensnme ar costly for
the detendant. It must, however, be borme in mind
that complying with prohibitive injunctions can also
entail costs that are just as burdensome as manda-
lory injunctions.® While holding thal applications
tor mandatory interlocutory injunctions are to be
subjected ur a madified RIR — MacDonald 1est, 1
acknowledge that distinguishing between mandatory
and prohibitive injunctions can he difficult, since an
inletloculory injunction which is framed in prohib-
itve language may “have (he cfteer of forcing the
enjoined party (o take . . . posilive actions™.? For
example. it this case, ceasing to transmit the viciim's
identifying information would require an emploves
0 CBC o 1ake the necessary action to remove ihal

Injunctien s aved Speciffe Perfemance. al paras. 1,510, 1.530 and
2 Hall.

Injunctions und Specific Fedformance, a1 para. 2,641,

RIR — MacDlonald, acpp. 518-39

Infunciinns ued Speceic Performance, atparas 1,530 and 1.5,
Sag also Porash, at paras. 33-44,

Furash. at para. 44 see also Mjumciians and Specific Performans e,
al para. [.540.

savoir si [o demandeur a Stabli une forte appatence de
droit, Une injonction mandatoirs intime au défendeyr
de farre quelgue chose - comme de rétablir e st
greer —, ou d’autrement [ TRADUCTION] « testaurer [a
silualion », ce qui est souvent coilieux ¢l pénible pour
le défendeur et ce que de lomgue date Iequity a éeé re-
ticente & fawre™. Une telle ordonnance evt dgalement
(en régle générale} difficile 4 justifier & 1" éuape inter-
locutoite, puisque la réparation qui vise 4 restaurer la
situation peut habituellement lre oblenue au proces.
Dc plus, comme 1'a exprimé le juge Sharpe (dans un
ouvrage de doctrine), « be risque qu’un tort soit causs
au defendeur est [rarement) moins important gue e
fisque couru par le demandeur du fait de la décision
du tribunal de ne pas agir avant le procés »*. Les
conséguenees potentiellement sérieuses pour un dé-
fendeur du prononcé d'une injonction uterlocutoire
mandatoire, y compeis la décision finale relativernent
& la poursuite en faveur du plaignant, exigent en outre
ce que la Cour a dderit dans R/R — MacDorald
comme Elant « un exumen approfondi sur le fond »
a I'élape inrerlocutoire™.

[16] DDans cenains cas, un dernler élément devea
Elre examing, soit que, parce que les injonctions in-
terlocutoires mandalaires requigrent que le défendgur
fagse quelque chose, elles peuvent constiluer un far-
deau plus important ou avoir des conséquences cail-
teuses pour lui. Il fzut toutefois garder a I'esprit gue le
respect d'injonctions prohibitives peut entrainer des
coilts aussi lourds que ceux découlant des injonclions
mandaioires™. Tom en concluant que les demandes
d'injonctions interlocurnires mandatoires doivent étre
exarninées 4 la lumigre d'une version moditiée du test
énonce dans R/R — Macflonatd, je reconnais gu’il
peul ére ditficile de faire une distinciion enre les
ujonctions. mandaloires et les injonctions prohibi-
nves, puisqu'ung injonction interlocutuire au tbellé
prohibitif peut aveir [TRADUGTION] « Ieliet de forcer
le défendeur & faire quelque chose »™. Par exemple,
£n Iespice, cesser de diffuser les renscignements

¥ Infuncrions and Spacific Performtarce, par. |50, 1330 e * 644,

Infuncions and Specific Pevfrrmance, pac 2 648,

“ RIR — MacDonald, p, A3E-330.

¥ Iyuncions wad Specific Pectormonce, pa, 1530 ot 1580 Voir
dussi Forach, par, 43-d4q.

Furash, par. o4, voir aussl fafunctiang dad Specific Preformence.
par 1.5460.
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information from its website. Ultimately, the ap-
plication judge, in characterizing the interfocutory
injunction as mandatory or prohibitive, will have
tr ook past the form and the language in which
the erder sought is framed, in order to identify the
substance of what is being sought and, in light of
the particular circumstances of the mater, “what
the praclical consequences i the . | injusction are
likely to be™. ™ In short, the application judge should
examine whelher, in substance, the overall effect of
the tnjunction would be to require the defendant 1o
do somelhing, or to refrain from doing something,

[17]1 This brings me to just what is entailed by
showing a “strong primae focie case”. Courls have
employed various formulations, requiring the ap-
plicant to cstablish a “strong and clear chance of
suceess” ! a “strong and ¢lear”™ or “unusually strong
and clear” case;™ that he or she is “clearly right” or
“clearly in the right™:** thar he or she enjoys a “high
prabability” or “great likelihond of success™;™ a
“high degree of assurance™ of success;™ a “signifi-
cant prospect” of success;™ or “almost certain™ sue-
cess. ™ Comiion to all these formulations is a burden
on the applicant te show a case of such ment that it 15
very likely to succeed at trial. Meaning. that upon a
preliminary review of the case, the application judge

Nertonal Carnmerciel Bank Jamaiva Lid v Ofiar Corp, Lid.,
L2002 TIKPC 16, {2009) 1 W.L.R, 14033, at para. 20.
" M&R Block Corada Inc. v isofi Corp., 2009 Canl 1T 37411
{Ont. 3.C.10, ot para, 24,
T Fradenfiurgh v (ntario Lotery and Gaming Corp., 2010 QNSO
S3ET, atpara. M (Canl M) Beehringer Tngelienn | Canade) fre..
v Bristol-Myvers Sguibh Cunuda fng, (1998), 83 CPR. (3d) 51
(mt (i (Gen. Div. ), a1 paras. 449 and 52 {citing Shaphesd Home
L4, v Sandlram, [197) 3 AN ER. $02 {Ch. [1) 2t p. 4093
Burton-Reid Cenada Lid. 1« Alfresh Beverages Canada Corp.,
2002 CanLIT 34862 (Om. 50 )Y, atl pata. %, Boek & Firz fnc.
v 239138 Ortara fre, BIMIONSC 1793, m para. 12 (Canl11).
Ceaddity Fulters and Recvcling Fac, v Catading Pucifie Ruiivy
Co., 2007 Canl A0 L7012 {Onte. S.C. 1), ot pama 16,
Wiesr Nipissing Ecanamue Develapment Corp. v Weyperhaeuser
o, 2002 Canl JE 26148 (Ont. 5.C.0), at para. 16.
M Parker v, Concdiar Tiee Corp,, D 1998] .1 Wo, LT20, at para. 11
L.
Burton-Reid, at paras. 9, 12 and 17. (Sec, penerally, M -A, Vor-
meite, "4 Snong Prime Facie Case fon Rativnaltzing the Test
Applicable wo Inlerlacutory Mandarory fnyunctions™ in T, L
Archibald and B. 5. Echlin, wds, Asnaa! Review of Civil Litiga-
ton, 2071 (2011), 367, at pp. 378-79.)

élablissant I'identité de iz viciime requesrail gu'un
cmployé de la SRC prenne les mesures nécessaires
polrs retirer ces renseignements du site Web de 'en-
reprse, En délinitive. le juge de premigre instance,
lorsqu®il qualifie Finjonction interlocutoire de man-
datoire ou de prohibitive, doit regarder an-defa de
la forme ot du libellé de la demande sollicitant |'or-
domnnance de manidre & déceler ['cssence de ce qui
est recherche ed, i I3 lumigre des circonstances par-
ticulizgres de IMafllaire, 3 déterminer | TRADUCTION]
« queltes risquent d’étre les conséquences pratiques
de I'injonction » ™. Bref, 1 juge de premigre instance
doit examiner si, en substance, I'effet global de I'in-
jometion eonsisterait A exiger du défendeur qu'il fasse
quelque chose ou gu'il s abstienne de ke fairc.

I17] Ceei m'améne & co quiimplique 1" établissc-
ment d’ung « forte apparence de droit = Les tibunaux
ont utilisé diverses formulations, exigeant que j¢ de-
miandeur présente la preuve [TRapUCTTION] « convaln-
canle et manileste d’une possibilitd de sucets » ' qu'il
présente une prewve [TRAGUCTION ] « convaincants et
manifeste » ¢ « exeeplivnnellement convaincane
¢t manifeste »%, qu'il a {TRaDUCTION] « nettement
raisom »'%; gu'il ¥ a une [TRADUCGTION] = forte pro-
babilité » o une « forte chance de succés »*; qu™il
¥ a une [TRADUCTION] « grande assurance » quant
au succes™: une [TRADUCTION] « porapective ime-
portante » de succés™; on nn succeés [TRADUCTION]
« presque assurd »7, Toutes ces formulations ont en

Y Watioae! Commercio! Buak konaica Lid o Odine Corp. L1,
[2008) UKFLC |6, {20049) 1 WL R 1405, par 20l

Y HER Blpck Canada fres oo Imisaft Corp., 2002 Canll]
I 05T Ot ), par 24

T Fradenburgh o, Patarin Lowery atd Gameng Corp, 20 INONCS
AN, par. 13 (Canl D), Brefirinper fupefheir i Carzdal e o
Beintd-Muers Sguabb Cangeler foc (1998, 33 C PR (3d)151{C.
Ont. (div, gén. b pac. 4% &t 52 (citant Shephead Home Lid, o
Sandfeirn, [1970] 3 AN BR, 402 (Ch. D 1. fr. 40P}

" Barton-Reid Cannda Led o Adfresh Bevergses Canada farcte I
1002 CanLTl 34882 (0.5 I, Oni ), par. %, Bark & Fiez fre.
. 23W 35 Omtarey fne., 2010 ONSC 1793, par. 12 CanlITL

" Daaivy Pullets and Recycling I o, Cunadiun Poredfiy: Rty

Cer, 2007 Canl 1113712 (C8) Onz ). par. 16

Wesr Nipissing Econamic Development Corp. . Weverluzeuser

Co. 20H2 Canl T 26142 {C.5.1. Ot b, par. 16,

¥ Parker ¢, Canadica Teee Corp . [ 1998] OU. No. 1720, pur 11

(taLy,

Barian-Reid, par. &, 12 a0 17, (Muir, plus eéndealement, M -4

Yermette, « A Steong Prima Foacie Case Tor Ratonabizing the

Test Applicable w Intelooowony Mandalory Injunctions =, dans

T. L. Archibald el R. 3. Echlin, dir., Anakal Review af Civid Lir-

patian. 2011 12004), 367, p 378.379
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musl be satisfied that there is a strong ikelifood on
the law and the evidence presented chat, an wrial, the
applicant will be ultimately successful in proving the
allegations sel oul in the originating natice.

18] TIn sum, to obtain a mandalory interlocutory
injunction, an applicant must meet 2 modified RIR —
MacDonatd s, which proceeds as follows:

{13 The applicant must demonstrale a strong
prima facie case thal it will succeed at trial,
This entails showing a strong likelihood on
the law and the evidence presented that, al
tial, the applicant will be ultimately success-
ful in proving the allegations set oul in the
originating notice;

{2)  The applicant must demonstrate that irrepara-
ble harm will result if the relief is not granted;
and

(3} The applicant must show that the balance of
cunvenience favours granting the injunction.

B. Does the Liberty Nei "Rarest and Clearest of
Cases” Test Apply in Theve Circumsiances?

[19] CBC argues that, on an application for an in-
tetlocutory injunction where a media organization’s
ngit to free expression is at stake, the application
Judge should apply the test sraied in Canada {Human
Rights Commission) v. Cunadian Liberty Net ™ This
would cntail the applicant showng “the rarest and
clearest of cases™, ¥ such thal the conduct complained
of would be impossible to defend.

" [1998] 1 5.CR. 616,
Y Likerry Met, al para, 45 jemphasis deleted),

commun ¢’ imposer au demandeur | fardeau de pré-
senter une preuve telle qu'il serait tés susceptible
d'obtenir gain de cause au procés. Cela signifie que,
lors de 1'examen préliminaire de la preuve, le juge de
premigre instance doit £ire convainecn qu'il ¥ a unc

Jorte chance au regard du droit et de 1a preuve pré-

sentée que, au proces, le demandewr réussira ultime-
ment & prouver les allégations Enoncdes dans acte
introducuf dinstance.

(18] Enrésumé, pour obienir une injonction inter-
locutoire mandatoire, le demandeur doit satisfaire
a la version modifige gue voici du test établi dans
RIR — MacBDonaid :

{1}  Le demandeur doit établir une forte apparence
de droit qu'il obticndrz gain de cause au pro-
cés. Cela implique qu'il doft démentrer une
Jorte chance au repard du droit et de la preuve
préseniée que, au proceés, i réussira uitime-
mient & prouver les allégations énoncées dans
I"acte introductil d’insrance;

{2)  ILedemandeur doit démontrer qu’il subira un
préjudice irréparable si la demande d’injonc-
tion n'est pas accueillie;

{3} Le demandeur doit démontrer que Ja prépon-
dérance des inconvénients (avorise la déli-
vrance de injonctios,

B. Leresrd'un oas parmi « les plus maonifesies, et
extrémentent rares » énoncé dans Liberlty Net
s applique-t-il dons ces circonstances?

{19] Selon la SRC, dans 1e cas d*une demande
d"injenction interlocutoire on la liberté d"expression
d'on média cst cn jeu, I¢ juge do premidre instance
devrait appliquet le test énoncé dans 1'arrét Canada
{Conwnission des droits de ta personne) . Canadian
Liberry Ner® Ainsi, le demandeur serait tenu de
preuver gu'il sTagit d'un cas parmi ITRADUCTION]
« les plus manifestes, et extrémement rares »¥, de
sorte gue le comporternent reprochd setait impos-
sible & défendre,

W [1998] 1 BUCS. &26.

" Liberty My, par, 4% (soulipnement omis),

2018 SCC 5{CanLl)



28] { R.CS.

<0

R. & SOCIETERADIO-CANaDA  Le juge Rrown 21

[20] In Liberty Net, the Court explained thal the
RIR — MacDonald ripartite 123t is not appropriately
applied te cases of “pure’” speech, comprising the
expression of “the nom-commereial speaker where
there is no tangible, immediate wiility ansing from
the expression other than the freedom of expres-
sian itsclf”. ™ This appeal does not present such a
case. The reason the Court gave in Laperty Ner [or
not applying the RIR — MacDanald west 1o “pure™
speech was thal the detendant in such cascs “has no
tangible or measurable Interest [also described as a
‘tangible, immediale utility’] other than the expres-
sion iself™.*" Where discriminaiory hae speech or
other potentially low-value speech is at issue {as was
the case in Liberty Net), the RIR — MacDonald test
would “stac(k] the cards” agamst the defendant at the
sccond and third stages.® In this appeal, however, the
chambers judge correctly idenlified a “tangible, im-
mediate utility” to CBC's posting of the identifying
information, being the “public’s interest™ in TR s

right to express that informalion, and in Ireedom of

the press ¥ Because CBC does not therefore Face the
sarme disadvantage as defendants face at lhe second
and third stages of the RIR — MacDonaid test in
cases of low- to no-value specch, it is unnecessary to
apply the “elearest of cases” threshold, and I would
not do so.

C. What Strong Prima Facie Case Must the Crown
Sthow?

[21] Azl have already canvassed. in this case, the
majority at the Court of Appeal, in reversing the
chambers judge, reasoned that he had mischaracter-
ized the basis for which the Crown had sought the
injunction. Specifically, the majority said thal he

“ paras. 47 and 49

‘L para. 47 jemphasis in ofiginal),

para, 47,

Chambers judge’s reasons, al para, 5%.

A

du

{20]  Dans Liberty Nei, ta Cour a expligué que ¢
test on treds élapes éahli dans RIR — MacPonald
ne convient pas dans les affaires de libentd d'ex-
pression « seulement », ce gqoi comprend celle de
la personne « gui s’ ex prime en dehors [du] contexte
[commerciall, lorsque l¢ discours cn cause n’a pas
d’utilité concréte et directe & part la libertd dex-
pression clie-méme »™, Le présent appel n’est pas
un cas de ce type. Pour expliguer sa décision dans
Liberty Net de ne pas appliguer le test énoncé dans
AJR — MacDenald pour les aftaites de Iiberts d'ex-
pression « seulement », la Cour a affirmé que le
défendeur dans de lels cas « n’a [. . .] aucun in-
térét tangible ou mesurable [aussi appelé “utilité
conerete ot directe”l outre le discours lui-méme »*',
Lorsqu'un discours haineux discriminatoire ou un
autre 1ype de discours possiblement de peu de va-
leur est en cause {comme ¢'était le cas dans Lib-
erty Ner), le wsr énoncé dans RIR — MacPDonald
« jouefrati] contre » le défendeur anx deuxigme et
troisiéme flapes*. Cependant, dans le présent ap-
pel, le juge cn cabinet a correctement discernd une
« utilite conurite el directe » A ce que la SRC diffuse
I'information permettant 3*établir 1'identité de la
vivlime, soil [TRADUCTHIN] « 1" intérét public » & ce
que la SRC ail le droit d’exprimer la teneur de ces
rensergnements. ef la liberié de la presse® . Puisque
a SRL n’a done pas 4 faire face au méme désavan-
lage que les défendeurs aux denxigme el irnisigme
crapes du st énoncé dans RIR - MucDonald dans
les cas ol il est question d’un discours de peu ou
pas de valcur, il n’est pas néecssaire d'appliquer
le seuil du cas parmi « Tes plus manifestes » et je
m’abstiendrais de le Faire,

C. Quelle forte apparence de draft e ministére
public doeit-if stabiir?

21} Comme je I'al déja évoqué, lorsque, on 1'es-
pece, les juges majorilaires de la Cour d'appel ont
infirme la décision du juge en cabinet. ils ont estimé
gue cehi-ci avair mal dvalud le fondement de la de-
mande d'injonction présentée par le ministére public,

. 47 ot 49,

U par 47 jzoufipné dans Ioriginal],
par 47,

Mohils du juge en cabinet, pare 58,

el

EL}
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Originating Notice, properly read, was “hybrid”,™
stich that the application for the injunction did oot
“relate directly™" to the criminal contempt cita-
tion, but to the direction sought that CBC remove
the vietim’s identifying information from its web-
site, The identical wording shared by part of the
Originaling Notice's preamble ("AND FURTHER
TAKE NOTICE that an application wijl be made
for an interim injuncton, directing that [CBC] re-
fuove any intonmation from their websiic that could
idenlify the complainant in the [subject] case™} and
the part of the Orniginating Notice which soughr an
injunction {"That [CBC] be directed to remove any
information from their website that could identify
the complainant in the [subject] case™) was said to
demonstrate “that the request for an interim injunc-
tonis tied back . . . to . . . the removal of the objec-
tionable postings” * The “strong prima facie case™
which the Crown was bound to show, then, was #nt
one of eriminal contempt, but rather of an “entitl|e-
ment] . . . 1o a mandatory order dirceling removal of
the identilying material from the website™ ¥

122] Tndissent, Greckol JA. saw the matter diffor-
ently. “A literal reading of the Originating Notice”,
she said, “shows that the Crown brought an appli-
cauen (or criminal conternpt and sought an inkerim
injunction in that proceeding™ *¥ This was in her
view conlirmed by the record which reveals that the
Crown had proceeded on the basis tha; its application
for an interlocutory injunctiun was sought in respect
of the citation for criminal contempl.

[23] For two rcasons, 1 agree with Greckoi JLA.
Fizst, the Originating Matice itsclf, and the sequenc-
ing therein of the relief sought, belics its potatively

* para. §

* para b

Y CLA. measons, at pana. &.

' LA reasons, at pary, 7,

LA reasons, at para. 23 (emphasis added).

EL]

Plus précisément, les juges majotitaires ont atfirmé
que I"avis introduclil d insance, comectement intee-
Préte., étail [TRABLCTION] « hybride »*, de sorte que
la demande d'injonction n’éait pas « dircetement
lige »** § Ia demande d’assignatien pour ourage
caminel, mais plutfit 4 fa dircetive soilicitde exigeant
que la SRC relire de san site Web tout renseignement
wentifiant la victime. [1s ont soutenu que le libells
identique du préambule de 1'avis infrodocifl d'ins-
tance ([TRADUCTION]| « ET EN {JUUTRE PRENEZ
AVIS qu'une demande d'injenction intérimaire sera
préscntée afin qu'il soil ordonné 3 [la SRC] de re-
rirer de son site Web tout renseignement qui per-
meltrait d'établir 'identité de la plaignantes dans [la
présente] affaire ») et de ia partic de Iavis introductif
d'instance ol injonction est sollicitée {« Qu’il sail
ordonné A fla SRCY de retirer de son sitc Web lout
renscignement qui pertettrail ' établic I'idenlité de
Ja plaignante dans [la présente] aflaire ») prouvait
que « la demande d*injonction intarlocutoire se rap-
pomait [ ] au [L . ] retrait des articles en cause »*,
Sclon les juges majortaires, 1a « forte apparenve de
droit » que le ministére public éait ten d éablic
r€Lail donc pas celle quant 3 1'existence d'un ou-
trage criminel, mais plutdit celle gquant i ’existence
du « dreit (. . .] & une urdonnance mandatoire visant
le rerrait du site Web des renssignemenis identifiam
la victime »¥7.

122] Dissidente, 1a juge Greckol a vy IaiTaire d'un
autre oxil. Elle a afirmé qu'une | TRADUCTION] = in-
erprétation hitérale de I"avis imroductif d'instance
démenire que le ministere public a intenté une ac-
(ron peur vutrage eriminel et a cherché 4 obtenir une
wjonction interlocutoire dans le cadre de cette ins-
tance »*. Selon elle. Je dossier — qui révele que e mi-
nistére public s"&tait fondé sur le fait que Pinjonction
interlocutoire étail sollicilée & 'égard de la demande
d assignation pour outrage criminel — le confirmait,

[23]  Je souscris & J"opinion de la juge Greckol
pour deux raisons. Premigrement, I'avis introduct if
d'instance en soi, ainsi que 'osdre dans lequel les

n

par. 5.

* par. f.

= Mol de I Cour d appel, par 6.

 Mutifs de fa Cour dappel, par, 7.

Monts de la Cour d'appel, par. 23 (1e souligne).

"

A

0
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hybnd characler. It begins by giving notice (“TAKE
NOTICE"} of an “an aJpplication . . . [or an Onder
citing [CBC] in criminal comternpt of court”. That
natice is immediately followed by a further notice
{"AND FURTHER TAKE NOTICE") of an “appli-
cation ., . for an interim injunction, directing that
[CBC] remove any information from [its] website
that could identify the complainant in the [subject)
case”. * The text “AND FURTHER TAKE KOTICE”
makes plain that the two applications are linked, such
that the Jatter is tied mot to the mere placement by
CBC of the victim's identifying information on its
website, but 1o the sought-after criminal contempt
citmion. In ather words, cach prayer for relief does
not launch an independent proceeding; rather, both
relate to the alleged criminal conrempr.

[24] The sccond reasom goes to the lundamental
nature of an injunclion and jts relation 10 a cause of
action. Ruic 3.8(1) of the Alberta Rules of Cowurt™
requirgs that an onginating application state both
“the claim and the basis for it”, and “the remedy
sought”. In other words, an applicant must record
hath “a basis™ and “la) remedy™. An injunction is
generally “a remedy ancillary 10 acavse of action™
And here, the Crown’s Qriginating Notice diselases
only a sitple basis for secking that remedy: CBC's
allcged criminal contempl of court. As | have alrcady
noled, this is consistent with how the Crown framed
its case al the courts bejow,

[25] The majority’s conclusion at the Court of
Appeai that the basis for the injunction is an “enti-
tl[ement] . .. (o a mandatory order directing removal

“OAR. up 39

o Alta Bep. 12402010,

o Aewhem Praducts e, v, British Coltebia {Warkers' Compensa-
tion Beardi, [1993] | S.CR. 897, at p. 930 {emphasis added).

réparations y sont demandées, contredit qu'il puisse
avoir un caractére théoriquement hybride. En effct,
il cornmence par un avis ([ TRADUCTION] « PRENEZ
AVIS ») quant 3 la présentation d*une « demande
[.. .} visant I'ohenton d une ordonnance deéclarant
fla SRC] coupable d”outrage criminel au tibunal ».
Cet ayis est immédiatemnent suivi d'un autre avis
{« ET EN OUTRE PRENEZ AVIS »} quant & la pré-
sentation d’une « demande d’injonction intérimaire
l. . .] afin gu’il soit ordonné & [1a SRC) de retirer
de son site Weh rour renscignement gui permetirait
d’établir I'identitg de la plaignanic dany [ta présenie]
affaire »™ L'expression « ET EN OUTRE PRENEZ
AVIS » indique clairement gue tes deux demandes
sont lides, de sorte que la deuxiéme se rappone aon
pas au simple affichage sur le site Web de ta SRC des
renscigaements identifiant la victime, mais 3 1'assi-
gnation pour outrage criminel sollicitée. Autrement
dit. chaque demande de réparalion ne donne pas licu
A une instance distincte; elles sont plutdt tontes les
deux lides a I'outrage ctiminel reproche,

241  Lu deuxidme raison pour laquelie je souscns
& la conclusion de 1a juge Greckol se rapporte 2 ia
nature fondamentale d'une injonction et 4 son lien
avéc une cause d'action. Le paragraphe 3.8(1) des
Alberta Rules of Cowee prévoit qu'une demande
introductive d'instance doil énoncer fard [TRADUC-
TION| « {"objet de la demande et son fondement »,
que = la réparation dermandée ». Autrement dit, le
demandeur doit indiquer fanr « un fondement »
gt "« [une] réparation ». En général, une injonction
exl « une réparation qui gst subordoniée i une canse
d'aciion »*'. Or, cn espece, la demande introductive
d’instance du mimistére public n*indique qu'un motif
pour lequel 1l veut ubtenir cene réparatdon : Uoutrage
criminel au tribunal reprochs 2 1a SRC. Comme je
I'ai déja souligng, cetic analyse est conforme a la
fagon dent le ministére public a présentd sa thése
aux tribunaux de juridictions inférieures.

{23] En conséquence, la conclusion des juges
majoritaires de la Cour d’appel selon iaquelle I'in-
jonction reposc sur le [TRADUCTION] « dioit i une

“ il p 39,

T Al Rep. [22000,

U Amchem Products fre o Colambie Britanniqee fWhrkers  Cam.
pensarinn Boardl, [1993] L R.CS. 397, p, 930 3¢ souligne).
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of the identifying material from the wehbsite” ™ there-
fore, simply begs the guestion: whal, precisely, is the
source in law of that entitlernent? An injunclion is not
a causc of action, in the sense of contaning its own
authorizing force. [t is, I repeat, a remedy. This is un-
doubtedly why, before both the chambers judge and
the Court of Appeal. the Crown framed the matter as
an application for an inlerlocutory injunction in the
proceedings for a ctiminal contemnpt citation.™ And,
om that poinl, I respectfully endorse Greckol LA s
conelusion that it was not for the Court of Appeal to
re-cast the Crown's casc as a civil application {or an
interlneutory injunction pending a permanent injunc-
tinn. The Crown was bound to show a strong prima
Jacie case of criminal contempt of court,

(26) Tadd this. It is implicit in the foregeaing anal-
ysig thal, in some circumstances, an interlocony
injunction may be sought and issued to enjoin al-
legedly criminal conduct. The delineation of those
circumstances, howewver, I would not decide here.
Ta be clear, the disposition of this appeal should
nol be taken as standing for rhe propositon (har
injunctive relicf is vrdinarily or readily available in
crzmipal matters, or that — ever had the Crown been
able to show in this vasc a strong prima facie case
of eriminal contempt — an injunction would have
been available,

3. s the Crown Entitled tg a Mandatory Interioc-
utery Injuncrion ?

127] Thedecision to grant or refuse an interlocutory
injunction is a discretionary exercise, with which an
appellate court must not interfere sulely because it
would have exercised the discrelion differently, In

U AL reusons, al para. 7.
B LA reasms, 4t paras. 25-26; chambers judge 's reasons, af pa. 7

ordonnance mandatoire visant le retrait do site Weh
des renseignements identifiant 1a victime »™ sou-
léve clairement la queston de savoir guelle est la
source préeise de ce droit. Linjonction n'est pas
une cause d'action, en ce sens qu'elle ne contient
pas sott propre pouvoir d'auloriser laction. I s*agir,
1e le répele. d’une réparation. Clest sans doute la
raison pour laquelle, tant devant le juge en cabinel
que devant la Cour d’appel, le minisiére public a
présenté Malfaire comme élanl une demande d’in-
Jonction inerlocuteire dans 1e cadre d'une demande
d'assignation pour outrage criminel®, A cel égard,
j& suuscris respectucusernent A la conclusion de la
Juge Greckol selon laguelle il n'appartient pas 4 la
Cour d'appel de reformuler la theése du ministére
public comme s'il s’agissait d’une demande d'in-
fonctien interlocuteire au civil en attendant gu’une
injonction permancate soil accordée. Le ministére
public érait tenu d'établir une forte apparence de
droit guant & 1'cxistence d'un ouirage criminel au
tribunal,

f26] Fajouterais ceci. Dans 1"analyse qui précéde,
il est implicite que, dans cenmnes circonstances,
une injonciien interlocuroire peur éire demandée et
délivrée pour empécher une conduite prétendument
criminelle. Je ne me pronancerai toutefois pas ici sur
la fagon dont il faudrait délinir ces circonstances. Je
tiens toulefois & préciser que 1’issue du présent appel
ne deveait pas ére mlerprétée comme signifiant gue
Uinjonction ¢st une réparation courante et facile 3
obtenir dans les affaires coiminelles, ou que — méme
si le ministére poblic avait €€ en mesure d'établiren
I'espéce une forte apparence de droit quant a ['exis-
tence d'um outrage criminel — une injonetion aurait
pu Elre promimeée.,

D. Le ministére public a-t-if droit & une infonction
inrerlocutoire mundaioire?

{27] La dé&cision d’accorder ou de refuser une in-
jonction imerlocutoire reléve d'un pouvorr discre-
tionnaire, et les cours d’appel ne doivent pas modificr
la déeision en découlant simplement parce qu’elles

= Monfs do la Cour d'appel, par. 7,
Y Motifs de lg Courd'aprel. par. 25-26; motifs du juge cn cabinet,
par. 7,
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Metrapolitan Stores,™ the Court endorsed this state-
ment of Lord Diplock in Hadmor Productions Lid.
v. Hamtition®* about the circumstances in which thar
cxercise of discretion may be set aside. Appellate in-
tervention is justificd only where the chambers judge
procecded “on a misunderstanding of the law or of
the evidence before him”, where an inference “can
he demonstrated Lo be wrong by lurther evidence that
has [since] become available™, where there has been
a change of circumstances, or where the “decision
o grant ar refuse the injunction is se aberrant that it
mmusl be sef aside on the ground that no reasonable
Judge ... could have reached it” % This principle was
recently affirmed in Geagle ¥

[28] In this case, and as I have explained, the lirst
stage of the modified RIR — MacDonald iest re-
quired the Crown to satisfy the chambers judge that
there was a strong likclithood on the law and the
cvidence presented that it would be successful in
proving CBC’s guili of criminal contempt of court,
This is noLan easy burden to discharge and, as I shall
explain, the Crown has failed o do so here.

[(29] In United Nurses of Alberta, McLachlin J.
{as she then was) dascribed the elements of criminal
coniempt of court in these terms:

To establish criminal contempt the Crown must prove
that the aceused defied or disobeyed & court order in a
public way (the ety rens). with inen, knowledge or

auraient exercd ce pouvolr différemment. Dans 1ar-
rét Metropeditan Stores™ | la Cour a fatt sienne |'af-
firmation de lord Diplock dans Hedmor Productions
Lrd, . Hamifton™ concernant les circonstances dans
lesquelles |'exercice de ce pouvair discrétionnaire
peut Ere infirmeé. Une intervention en appel est jus-
tiiée uniquement lorsgue le juge en cabinet a priy
une décision qui [ TRADUCTION]| « repose sur ung gr-
reur de droit ou sur une interprélation erronée de la
preuve produite devand lui ». lorsque « e caraciére
errong [d'unc comclusion] pewi étre démontré par des
€léments de preuve supplémenaires dont on dispose
an moment de I’ appel », lorsque les circonstances ont
changé, ou lersque la « décision du juge d’aceorder
ou de refuser I'injonction est & ce point aberrante
qu'elle doit &tre infirmée pour le meotif gu’aucun
juge raisonnabic [. . ] [n’Jaurait pu la rendre »*. Ce
principe a récermment £i€ confiriné dans Google™,

[28] En Uespice, comme je I'ai expliqué, la pre-
miere £tape de la version moditide du test ctabli dans
RIR — MacDonald exigeait que le ministére public
convaingue le jupe en cabinet gu'il y avail une lore
chanee au regard du droit et de 1a preuve présentée
qu'il réussirait & prouver la culpabilité de la SRC
pour outrage criminel au Libunal. Tl n’esr pas facile
de s"acquitter d'un tel Fardeau el, comme je I'expli-
querai plus loin, le mimstére public n'a pas réussi &
le faire en 1espéce.

[29] DansTartét Unired Nurses of Alberta, 1a juge
McLachlin (maintenant juge ¢n chef) a décrit les
éiéments de I"'vuirage criminel au dbunal de cette
fagon

Pour démentrer 1outrape criminel, Te ministére public
doit prowver que 1'accusé a transgressé une ordonnance
d'un tribunal ou v a désobéi publiquement (1" acrus rews),

recklessness as o the Fact that the public disobedience

tout en voulant gue cette désobwdissance publique contribuge

will kend o depreciate the authority of the court fthe mens

 pp. 154-55

#OT19E2] 1 AN ER. 142, arp. (MG (H L.

* Seealso B.C fAG )L Wale, [1587] 2WWER. BI1BOCAL
aft™d | B91] 1 5.C. K. 02, White Room Lid, v Calpary (Ciav), 1998
ABCA T3 62 Az LR (3d) 177 Musqueam Indinee Bond
ot (Mintsper of Public Works ang Governmient Services ),
200R FU24 214, 378 N R 335, at para. 37, leave o appeal relused.
[2008] 3 5S.CR. viit.

para. 22,

4 mingr "autorité de la eour, en le sachant ou sans s'en

" p 154155

(1982 AN EFR. 104z, p, 1046 (H L)

W Vopiraussi B0 (A G e Wale [I98T]2 W WR. 131 (T A C-B.3,
conl” [ 19911 R CY, 67, White Room ded o Calgary (), 1968
ABCA 120, 62 Ala. LR, (3d) 177; Musqueam Facfian Bund c.
Lunadu (Mimester of Public Works amd Government Serices),
2R CAF 218, 3T8 MR 335 par 3T, antonsation d'appel r2fu-
e, [2U08] 3 L.C8. vii.

T opan 22,
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rea}, The Croven must prove these elements heyond 2
reasonable doubt,

130]  Astothe acties rews — that is, as o whether the
Crown could dermnonstraie a sirong prima facie case
that CBC “delied or disobeyed [the publication ban]
in @ public way™* by leaving the victim's identify-
ing infermation on its website — the chambers judge
rejected the Crown's submission that 5. 486.4{2.17"s
terms “publishfed|” and “transmitfted " should be
"broad(ly]” interpreted.™ In his view, the meaning
ol that text was not se obvious that the Crown could
“likely succeed at trial” in shawing that s. 486.4(2.1)
wouald caplure the impugned anicles on CBC's weh-
site, since they had been posted prior Lo the issuance
of a publicarion ban. In other words, and as CBC ar-
gued hefore the chambers judge, the stalutory text
might also be reasonably taken as prohibiting only
publication which oecurred tor the first tine after 2
publication ban.

1311 Significantly, the majorily at the Courl ol
Appcal conceded that “cither posilion is arguable™ ®
In my respectful view, that was, in substance, an
acknowlcdgment that the Crown had not shown a
strong prima facie case of eritinal contempt. Before
us, the Crown urged this Court 1o infer that the ma-
Jurity nevertheless “leaned” 1owards the Crown's
prelerred interpretation of “publishfcd]” when it
stated that to see the mater otherwise would “signif-
icantly limit the scope of many legal rights and obli-
gations that depend on making information available
to third parties land] [i]f publishing is a continuous
activity, then itis also arguable that [CBC] 15 wilfully
disobeying the court order™** But, even allowing
that this may be so, the Crown’s burden was not to
show a case for cniminal contempt that “leans” one
way or another, bot rather a ease, based on the law

g 933 {smiphasis added).

*  Chambers judpe’s reasons. it para. 12.

Fara. 33,

O CLA. teasons, ol para. 10

“ LA Teasons. af para. 107 transeript, at pp, 65 and 7071,

soucier (la mens rea). Le ministére public doit provver ves
gléments hors de our dowe raisonnable™,

[30} Powrce qui est de [Meerws reus — cest-A-dire
la question de savoir si ke minisiére public pouvail
£lablir une forte apparence de droil selon laquelle la
SCR a [TRADUCTION] « transgressé [I'interdiction
de publication] ou y a désobdl publiguement »* un
laissant sur son sitc Web les renseignements identi-
fiant la victime —, lc juge en cabinet a rejets ar-
gument du ministére public voulant que les mots
« publishied] » el « transmittfed] » de fa version
anglaise du par 486.4(2.1) devaient recevair une in-
terprétalion « large »¥, A son avis, le sens de ce texte
n'élait pas évident au point ol le ministére pubiic
« aurait vraisemblablement cu gain de cause au pro-
cds » pour démontrer que le par. 486.4(2.1) viserait
les articles qu'elle reprochait a la SRC d avoir affi-
chés sur son sile Web, puisqu'ils avaient éié affichés
tvane la délivrance de |'interdietion de publication.
Autrement dit, et comme la SRC 1'a sooteny devant
le juge en cabinet, le texte de loi pourmait aussi dtre
raisonnablement interpretg comme interdisant seule-
meni [es publications diffusées pour la premiére fais
aprés 1a délivrance d*une imerdiction de pubhication,

31} Je soulipne que les juges majoritaires de la
Cour d’appel ont reconnu que [TRADUCTION] « les
deux thises sont défendables »%, ce qui, 4 mon avis,
constiluait essentiellement une reconnaissance que
le mimisiére public n’avait pas élabli une forte ap-
parence de droit quant 4 'existence d'un cutrage
crimunel. Ce dernier a demandé i Ja Cour de conclure
que les juges majoritaires de fa Cour @ appel avaicnt
néanmains « penche » vers 'interprétatian du muol
anglais « publishfed] » qu'il privilégie lorsqu®ils ont
affirmé yue de veir 'affaire autrement « réduirmt
de fagon importante la portée de nombreux droits £t
ohiigations qui dépendent de Pacess pour des tiers
4 des renseignements [er que] [$7i 1a publication est
une activitd conlinue, on peut aussi soutenir que [la
SRC| désobéit volomairement 2 1'ordonnance de
la cour »%, Qr, méme si on admettait que tel puisse

*opo9R3 e soaligne).

* Muifs du jupe en catinet, por 12,

= par. 33

“ Mutifs de la Cour d"appel, par. 10

* Motifs de la Cour d'appel, par. 10 manscription. p. 65 ef 70-71.
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and cvidence presented, that has a strong lkelikood
of success at trial. And, again with respect, [ see
nothing in the chambers judge’s reasons or, for that
matter, in the majority reasons which persuades me
that the chambers judge, in refusing the interlocu-
tory injunction sought here, committed any of the
errors described in Hodmor as justifying appellale
inlerventon.

[32] My finding on this point is determinative. and
obviates the need te consider mens rew, or the other
two stages of the RIR — MacDonald test,

V. Conclusion

[33] I would allow this appeal.

Appeal allowed.

Solicitars for the appeflant: Revnofds, Mirth,
Richurds & Farmer Edmonron: Canadian Broad-
casting Corparation, Turonio.

Solteitor for the respondent: Justice and Solicitor
General, Appeals, Education & Prosecution Policy

Branch, Celpary,

Solicitors for the interveners: Linden & Associ-
ates, Toronea,

€ure le cas, le furdeau du minisigre public n'était
pas de présenier une preuve d'outrage criminel qui
« penche » dans un sens ou dans 1autre, mais plutdt
une preuve qui, ae regard du droic oo des Eléments
de preuve présentes, avait uac forte chance d'cn-
tRiner son suceiss au procdés. En outre, rien dans
ses mutifs — ni d’ailleurs dans les moily des juges
M oritaires — ne me convaine gue, lorsqu'il g rejeid
la demande d’infenction inicrlocutoirs en I"espéce,
le juge en cabinel 2 commis une des erreurs décrites
dans |'areél Hadmer qui justifierail uie intervenlion

cn appel,

(321 Ma conclusion sur ce point €lant délermi-
nantc; il ¢st inutile que j'examine tant la mens rea
que les deux aulres élapes du test dtabli dans 1" amdy
RIR — MacDonald,

V. Conclusion
{33] Je suis d"avis d’accucillir le pourvii,
Ponrvod aceueilfi
Procurenrs de Pappelante : Revnoids, Mirth,
Richards & Farmer. Edmonron: Société Radio-
Canada, Toromnte,
Procureur de U'intimée ; Jastice and Solicitor
Genevad, Appeals, Education & Prosecution Foriey

Branch Calgary.

Frocureurs des jmtervenants = Linden & Asso-
ciaies, Toromto.

2018 SCC 5 (Canlll)
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Federal Court of Appeal Cour d'appel fédérale

Date: 20121009
Docket: A-357-12

Citation: 2012 FCA 255

Present: STRATAS J.A.

BETWEEN:
GLOOSCAP HERITAGE SOCIETY
Applicant
and
THE MINISTER OF NATIONAL REVENUE
Respondent
REASONS FOR ORDER
STRATAS J.A.

[1]  The applicant, Glooscap Heritage Socicty, s a registered charity under the frcome Tax Act.
The Minister has notified Cilooscap that he will exercise his authority under the Act and revoke

Glooscap’s regitration as a chariy. (looscap mtends 1o chailenge the revocation.

[2]  Under the Act the revocation can take place before Glooscap canchallenge it. This will be

explaired n more detall below.
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[3] In this application, Glooscap seeks an order delaying the revocation until this Cowrt hears #s

challenge.

[d] In order to dely the revocation, Glooscap must satsfy the Couwrt that it has met the normal
test for the praning of stays and mjunctions: fternational Charity Association Network v, Minister
nf National Revenue, 2008 FCA 114 at paragraph 5. Glooscap must show it has an arguabk case
against the revocation. & will suffer irreparabk harm if the revocation is allowed to happen, and the
balance of cotwenience bes n its Bvour: RIR-MacDonald v. Canada (Atterney General), [1994] |

S5.C.R 31

i5] Forthe reasons set out below, Glooscap has not satisfied this test. Therefore, [ shall dismiss

Glooscap’s application to delay the revocation of its registration as a charity, with costs.

A, Preliminary matter

[6] Intially, Her Majesty the Queen was named as the respondent 1o tis application. The
parties agree that the correct respondent & the Minister of National Revenue. Fagree and will so
order. The styke of cause on these reasons and niy erder dismissing Glooscap’s application shall

refleet this change.
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B. Facts

(1)  The legislative scheme

171 When the Mmnister conchides that a charity’s registraticn should be revoked, he issues a
notice ofimention 1o revoke t: fmcome Tax Act, subsection 168(1). The revocation only takeseffect

when notice ol 1L & published m the Canda Gazetle.

[8] Where the charity has not requested the revocation, the publication of the notice is deferred
for 30 days in order to allow the charity to challenge it: paragraph 168(2)(5). The challkenge consists

of the making of an objection and, if nccessary, an appeal to this Couri: Act, section 172,

[91  Any time before the Cowrt determies the appeal, the Cowt may extend the 30 day period
for non-publication of the notice of revocation. Before the appeal & brought, the extension may be
granted on the basis of an application brought under Rule 30005} of the Federal Courts Rules. After
the appeal is brought, an extension may be gramted by way of notice of motion within the appeal.
See International Charity Associaiion Network (ICAN) v. Minister of National Revenue, 2008 FCA

62 at paragraph 7.
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(2) The basic facts of this case

[10]  Sice May 2005, Glooscap has been a registered charity under the Act.

[11]  Atthat time, broadly stated, its objects were o research, study, exhibit, and publicze
arlifacts and evidence relating 1o the history of the Mi'kmaq First Nation i ceniral Nova Scotia, In
conjunction with the Central Nova Tourist Association, Glooscap operates the Glooscap Hertage
Centre and Mi'kmaw Museun. The museum is located on the Milbrook First National reserve on

the outskits of Tnuro. Nova Scotia.

[12] Some of artifacts and exhibits in the museum come from charitable donations, But the bulk

of the museum’s  artifacts and cxhibits - some 80% — are on loan fom another museum.

[12] The cvidence filed before the Court suggests that the relationship  between the tourist
association and Glooscap —an aborigmal'non-aboriginal parnership in atoursm endeavour — is
special and rare, and formed only afler overcoming mitial resistance. Putting aside Gloscap™s
mvolvement with the tax shelter, described below, the evidence fied before the Court demonstrates

that Glooscap's activities are socially worthy and important 1o the commmunity.

[14] But n thes application, Glooscap's mvolvement with the tax sheker is central

[15]  The Minister alleges that from 2006 to 2011, Glooscap issued donation receipts In the

following approximate totals: $166,000 (2006), $3 (2007), $11,590,000(2008), $13,312,000

414
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(2009), 537,131,000 (2010). $54,985,000 (2011). This shows a massive increase m donations since

2006 —ranging  from 0,880% to over 33,000%.

[16] The Minister says this mcrease was due to Gleoscap’s woblwement, startmg in 2008, with

an illegitimate tax sheler known as the Global Leaming Giling Initative.

[17] Inthi regard, the Minister makes several allegations, largely on the basis of an audit it has
conducted. On this application, it & not the roke of the Court to determine whether these allegations
are true. The Minister's allegations, to the extent thev have a prima facie basis, are primarily
rekevant to the asscssment of the public irgcrest under the balince of convenience branch ofthe

FIR-Muacdonald test
[T8] The Mmsler's allkges (hat the llegitimate tax shelter worked m the following way:
. Each participant made a cash payment to Glooscap.

. Each participant then applied to become a capital beneficary of the Crlobal | eaming

Trust.

. The trust provided each participant with free cowurseware,
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. Fach participant donated the courseware 1o a regitered chartty that was particpating
m the tax shelter. in 2009 and 2010, participants donated the courseware 10

Glooscap.

. Each particpant received an official donation receipt for the cash payment and the

donated courseware,

. Although each participart purportedly donated the courseware at far market vale,
Glooscap ssued receipts for the courseware that were typially at least three times

lhe amownt of the cash payment the particpant had made to Glooscap.

. Under this arrangeiment, Glooscap kept very litte of the cash payments from
participants. Forexampk, in 2009, Glooscap retained 11.6% of the payments, with

the promoter ofthe scheme receving 88.4% of the payments.
[19] Folowmng anaudi, the Canada Revenue Agency conchided, among other things, that:
. Glooscap was not operating exchusively for chartable purposes as required under the

Act, and instead was operaling lor the primary purposc of activities benefiting the

tax shelier.
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. Gloscap improperly ssucd receipts for cash and courscware that were not valid

gifts under the Act,

[20]  In anadministrative faimess letter, the Canada Revenoe Agency notified Glooscap of iis
concerns ard nvited (Glooscap to respond. In a responding letter, Glooscap defended iself, urged
that is registration asa charity not be revoked, and advised that it had termated its relationship

with the tax shelier.

[21]  After some months, onJuly [7,2012, the Canada Revenue Agency ssued a Notice of
Intention to revoke Glooscap’s registration as a charity under the Act. Further, the Minister has okl
participants in the tax sheler therr deductions arsing from the scheme will be disallowed, and they

will bercassessed for back taxes, interest and penalties.

[22]  Inthe oral hearing of this application, Glooscap advised the Court that it has just filed an

objection to the Minster’s Notice of Intention.

{231  Assuming that the Canada Revenue Agency maintains its posiion, Glooscap will soonbe
abk 10 challenge m this Court the Minster's planned —or, by then, aclual — revocation of is
registration as a charity. In the meantime, Glooscap wants this Court 1o stop the Mmister from

revoking its registration.
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C. Analysis
{1} Arguable casc

{24]  Onthe frst branch of the threefold test for a stay, Glooscap must establish that there will be
a serious question o be tried when it chalienges the Mnister’'s position v this Cowrt. Akhough it
has not filked its objection to the Minister's Notice of Intention, 1t has filed its responding ketter to the

Minister's admmistrative fimess letter.

f25] The threshold for seriousness & *a low one™ and “lbheral™: R/R-Macdonald, supra at page
337; 143471 Canada fne. v. Quebec fAttarney General), [1994] 28.C R. 339 atpage 358, perla
Forest J. (dissentng, with apparent concurrence on this point from the majority). Glooseap need

only show that the matter 15 notl destined to fail or that it is “nether vexatious nor frivolous™ R/R-

Macdonald, supraat page 337.

126] Given the low threshold for “arguabk case,” the Minister has conceded that Glooscap has

met this branch of the RfA-Macdonald test,
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(2)  Irreparmable harm

[27]  Glooscap submits that it s registration as a charty is revoked, it will suffer rreparable
harm. 1t points fo reputational effects upon iself, the First Nation with which & & associated, the
First Nation’s business relationships, and business collaborations between aboriginal and non-
aboriginal commiritis, 11 also says that petential dopors to the museun will denate o other

muscums that can provide adonation recept, and they will not lightly come back.

[28] Glooscap adds that under the rreparable hamm branch of the test, the Court is to look at the

nature ofthe harm — whether it can be remedied later — and not the quantity of harm.

{297  The Minister submiis that the irreparable harm must be that of the moving party, here
Glooscap, Harm to third parties may be considered under the balance of convenience branch of the
lest, but not under the rreparable harm branch of the test. The Minister ale pomts o the general,

unparicularized nature of the hamm and the absence of proof of a real likelihood of hartiL

[30]  Onthe law governing Treparable harm and on the record before the Court, the Minister's

submissions carry some force.

[31] Toestablsh ireparablke harm, there must be evidence ata convineing kevel of particularity
that demonstrates a real probability that unavoidable rreparable harm will resull unless astay is
granted. Assumptions, speculations, hypotheticals and arguable assertions, unsupported by

evilence, carry no weight. See Mywidag Systems International, Canada, Ltd. v. Garford Pty Ltd.,
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2010 FCA 232 at paragraph 14: Stoney First Nation v. Shotclose, 2011 FCA 232 atparagraph 48;
Canada (Attorney Generadl v. Canada fInformation Commissioneri, 2001 FCA 25,268 N.R. 328 at

paragraph 12; Lapervidre v. D. & A. MacLeod Company Ltd., 2010 [ CA 84 at paragraph 17.

[32] The teason behind this was explired in Storey First Nation as follows (paragraph 48):

Tt is all too easy for those seeking a stay 1 acase like this to enumerate problems,
call them serious, and then, when describing the harm that might result, to use broad,
expressive terms that essentially just assert — not demonsirate fo the Court’s
satsfaction — thai the harm & rreparable,

[33] Finally, only ham suffered by the moving party qualifies under this brarch of the test, As
was said n Mmitoba fAtrorney Generall v. Metropolitan Stores (MTS) Ltd . [1987] 1 S.C.R. 110 at
page 128, “[tlhe second test consists in deciding whether the litigant who secks the imerlocutory
mjunction would, unless the mjunetion & pramed, suffer Treparable hann™ It is “the applicants’
own mterests”” thaf fall o be considered under this branch ol the test. not that of third partes: RJ/R-

MacDonald, supra atpage 341,

[34] In casessuch asthis, a modest modification of this principle has been made. The terests of
those who are dependent on the registered charity may also be considered under this branch ofthe

test: Holy Aipha and Omeya Church of Toronto v. Attoyrney Geneval of Canada, 2009 FCA 265 at

paragraph 17.
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[35] Gboscap has adduced evidence from very wellpliced deponents: the executive director of
the towrst association with whxh Gkoscap s partrered, a multi-decade councillor with the
Milrock First Nation reserve, and the general manager ol the museun. However, much of the
cvidence of hamm given by these deponents consists of sweeping, unparticularized assertions and

declarations that difficulties would arise that mighr result in actual harm.

[36] Without a better understanding of' Glooscap’s overall fmancial situation and fimdraising
abilty, 1 cannot conclude that a loss of domtions would result m any &reparable harm to it or iis

activities.

[37] Glooscap submits that revocation of ks registration as a charity will cause hamm to its
relationships, particulrty with non-aboriginal organizations, and these mjuries are not capablk of
tater remediation. However, ils evlence goes no higher than to identify “jeopardy™ or arisk to those

relationships: see paragraphs 11 and 13 of the Mo Affidavit.

[38] The Court docs accept that Glooscap will suffer some reputational harm. Howcgver, as
explained below, much of the reputational harm, especilly in the donor conrmumity, will be caused
not by the revocation of Glooscap’s registration as a chariy, but rather by the reassessment of the

donors to the tax sheker.

[39] Ubimately fatal to Glooscap's application is the requirement that it establish reparable
harm that is unavoidable, i.e., treparabk harm that will be caused by the failure to get a stay, not

harm caused by its own conduct in numing a ckearly-known risk that it actually knew about, couk
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have avoided, but deliberaiely chose to accepl: Dvwidag Sysiems International, supra at paragraphs

14and 16,

[40] In Dywidag Syvstems Imternational, the kreparable harm was said to be the disclosure of
confidertial documents. Oficn the release of confidential documents causes rreparablke harm. But in
Dywidag, this orcparable harm was avoidabk: months earlier, Dywidag was mvited to agree upon a

confidentiality order protecting the documents, but it did nothing.

[41] In this case, Glooscap knew about the sizeable advantages of registered charitable status:
exemption from income tax and the ability to ssue recepls [or denations received. Tt was warned at
an early stage that i might lose 15 advantageouws charitable status if' it associated with this tax
sheker. Part ofthat risk i the very thing that has now materialized — the revocation of is charitable
status before it canchallenge the revocation i this Court, Wamings about ivolvement with this tax
sheker came fom the Canada Revenue Agency (two emails and a meeting), Glooscap’s own hwyer
{two letters) and its own auditor. (Glooseap™s auditor resigned, al kzast in part over the ssue. There
were also warnings that nvolvement n the tax shelier would require an amendment to Glooscap's
objects and the approval of the Canada Revenue Agency. Yet, knowing of the risks, Glooscap chose

to continue is association with the tax shelter. and I fact renewed its assocition i 2009,

[42] Ghoscap submits that & exercised good faith throughout. In support of that submission,
among other things, Glooscap poinrs to confirmatory testimony given On Cross-examiation of a

representative of lhe Canada Revenue Agency. That may be so, but the fact remains that at an eatly
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stage Glooscap knew of the risk of the very harm that has eventuated here and t chose to run that

1isk.

[43] II'Glooscap blundered fself mto involvement i this lax sheher, oblivious 1o any real risk,
the imeparable harm might not be firly bid at its feet. Similarly, circumstances such as mistaken
advice, mistake as to the facts, trickery, duress or unauthorized conduct by someone wrongly
purporig to act for Glooscap might cause a different view to be taken of the matter. But m this

case note of these circumstances are present.

3 Balance of convenience

[44] Wete it necessary to proceed to this branch of the test, this Court would have found that the

balince of conveniernce hes agamst the granlng ol relief to Glooscap.

[45]  This Court recognizes the high significance and mportance of the aboriginalinon-aboriginal
partmership i this case between Gloscap and the tourist association, especially when viewed
apainst the regrettabk. ofien abysmal sometines uspeakable events swrounding Canada’s history
of aborigmal'non-aboriginal relations: Reprrt aof the Roval Commission on Aboriginga! Peoples:
Looking Forwerd, Lovking Backward, vol. | {Ottawa: Canada Communication Group Publishing,

1996).
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[46] Asmentioncd i paragraph 37 above, the cvidence offered by Ghooscap &lis short of
cstablishing a real likelihood that this parmership will fail or that the broader aborigmal/nan-
aborigmal rehtionship will suffer if Glooscap’s charitable status is revoked. That being said, the
evidence does describe a rsk - albert undelined, abstract and perhaps speculative — of that

happenmg.

[47] The Court also accepts that if Glooscap's registration as acharity i revoked, the reputations
of it and perhaps those associated with T will suffer, with possible, uklefined, perhaps speculative

detrimenital effects on ther bismesses and activities.

[48] However, one woukd expect that the Minister's reassessment of all of Giooseaps donors
who participated in the tax shelter will cause negative news to spread through all of the donor
conmuinity, i not the wider communtty. This will happen regardless of whether the Court grants

(looscap the relief it seeks in this apphcation.

[49]  Glooscap’s evidence &lls short of establishing that the museum will &il, or that its
educational mission will be detrmentally affected. No fmancial nformation has been given that

would allow such a finding to be made.

[50] Putting aside the donations involving the tax shelter, Glooscap has recetved only $19,775 in
total donations during 2007-2011, and no cvidence has been provided suggesting that the loss of this

kevel of donation will cause any significant harm.
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[51] Onthe Mnister’s side, is the public mierest in enforcement — a matter deserving of
significant weight i this case. The Mnisier's allegations i support of revocation of Glooseap’s
registration as a charity are supported, on a primra facie basis, by the conclusions of the audx that
appears N the record before the Cowrt. Therefore, the public interest in enforcement, as

conternplated by the Act is n play.

[52] Glooscap seeks to prevent the Mnster from revoking its regwstration, something the Act
permits the Minister to do at this time, subject, of course, to later challenge. Where the moving party
seeks 1o prevent statutory actors from carrying out their statutory duties. a “very important™ public
merest “weigh[s] heavily™ in the balince: 14347 Canada fne., supra at page 383, Cory ). (fr the
majority); Harper v. Canada (Attorney Generaly, [2000] 2 S .C.R. 764, 2000 SCC 57 at paragraph 9:

Laperrierev. D & 4. MacLeod Company Lid , 2000 FCA 84 at paragraph 12,

[33] The weight to be accorded to that public imerest, aleady significart, is driven upward by the
sizeablk amounts said to be n issue i this case: $116,999,482 giverr i receipts to participants in the
tax shelter m 2008-2011, in circumstances where valid non-tax shetter donations over the same
period totalled only $19.775. It s also driven up by Glooscap’s decision fo ivolve itsell i the tax

sheker despite the clear warnings i received.

[54] In assessing and weighing the public interest considerations in this case against the
consideranons offered by Glooscap, [ can de no better than 10 adopt the words of my colleague,

Sharlow ).A., in International Churily Asseciation Nenwork, suprer at paragraph 12 (2008 FCA 62):
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The Mmister takes the position, properly h my view, that the publc has a legtimate
interest in the mtegrity of the charitable sector. It & reasonable for the Minister to
attermpt to safeguard that integrty by carefulty scrutmizing tax shelter schemes
imvvolving charitable domations of property and, where there are reasonable grounds
to believe that the property has been overvalied, by taking approptiate corrective
action. Inthe crcumstances of this case, the Mmister's Bctual allegations, whike
uniested, are sufficiently serius to outweigh any advantage [the charity] might
dertve from an order deferring the revocation of its registration as a charty.

D. Disposition

[55] Forthe foregoing reasons, [ shall dismiss Glooscap™s application to delay the revocation of

its regisiration asa charity. The Minister shall have his costs of the application.

"David Stratas”
LA
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