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1. By Direction dated February 19, 2021, the Court requested submissions from the parties and 

invited submissions from the Attorney General of Canada ("Attorney General") on the question 

of whether the Attorney General should be substituted for the Canadian Transportation Agency 

("Agency") as respondent in this proceeding. The Court requested that this question be 

addressed generally, and more specifically with respect to the propriety of the Agency's 

appearing and taking positions in an application that seeks to enjoin its Members from hearing 

claims in connection with public statements posted on the Agency's website on the basis of an 

alleged reasonable apprehension of bias. 

2. With respect to the general question of whether the Attorney General should be substituted as 

respondent in this proceeding, the Court refers to paragraph 303(1)(a) and subsection 303(2) of 

the Federal Courts Rules! Paragraph 303(1)(a) provides that in an application, an applicant 

shall name as a respondent every person directly affected by the order sought in the application, 

other than a tribunal in respect of which the application is brought. Subsection 303(2) indicates 

that where there are no such respondents, the Attorney General of Canada is to be named as 

1 SOR/98-106.
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respondent. 

3. The above rules generally operate to exclude tribunals from participating as respondents in 

judicial review proceedings. Courts have identified different reasons for this rule, including 

avoiding situations where the decision-maker is participating in a review of its own decision2

as this gives rise to impartiality concerns, or preventing the decision-maker from bootstrapping 

their reasons for decision.3 Another reason given for excluding tribunals as respondents is that 

an agency that is a federal "department" within the meaning of the Financial Administration 

Act4 does not, by operation of the Crown Liability and Proceedings Act,5 have a legal 

personality separate from the Crown. Any such "department" must therefore be represented by 

the Attorney General unless legislation authorizes proceedings to be taken against the 

department in its own name.6

4. As a general comment, this proceeding concerns a Statement that, according to this Court, is 

not amenable to judicial review because it does not affect rights, impose legal obligations or 

cause prejudicial effects.7 While paragraph 303(1)(a) is not limited in scope to applications for 

review of tribunal decisions, the Agency submits that the applicability of this rule in a context 

where an impugned statement is found not to be reviewable is a novel question. 

5. The Agency respectfully submits that its statutory right to be heard under subsection 41(4) of 

the Canada Transportation Act8 ("CTA" or the "Act") is responsive to the concerns of 

impartiality, bootstrapping and separate legal identity identified by this Court, despite the fact 

that the provision applies to statutory appeals. 

2 Warnaco Inc. v Canada (Attorney General), [2000] FCJ No 463, 2000 CanLII 15214 (FC) at paras 8-9. 

3 Natco Pharma (Canada) Inc. v Canada (Health), 2020 FC 788 at para 78. 

4 RSC 1985, c F-11, s 2 and Schedule I.1. 

5 See section 23 of that Act, RSC, 1985, c C-50. 

6 See reasons of Justice Gleason, dissenting but not on this point, in Canada (Attorney General) v Zalys, 2020 FCA 
81 at paras 23-25.

7 Air Passengers Rights v Canada (Transportation Agency), 2020 FCA 92 (leave to appeal to the Supreme Court of 
Canada denied: Air Passenger Rights v Canadian Transportation Agency, 2020 CanLII 102983 (SCC); Air 
Passenger Rights v Canada (Transportation Agency), 2020 FCA 155. 

8 SC 1996, c 10. 
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6. Section 41 of the CTA provides that an appeal may be brought before this Court, with leave, on 

a question of law or jurisdiction with respect to an Agency decision, order, rule or regulation. 

Pursuant to subsection 41(4) of the CTA, the Agency is entitled to be heard by counsel or 

otherwise on the argument of such appeals. 

7. Subsection 41(4) demonstrates Parliament's intent that the Agency be heard where its own 

actions are challenged. In fact, the Agency is permitted to be heard "on the argument of an 

appeal", which suggests that its entitlement extends to the merits of the matter under review; it 

is not limited to participating as an intervener. 

8. The provision further demonstrates that Parliament intended that the Agency have a legal 

personality that is separate from the Attorney General in the litigation context. While the statute 

expresses that right in relation to appeals, this is because the Act contemplates only one form 

of judicial challenge: an appeal, with leave. Nevertheless, this statutory right to participate on 

the argument of an appeal is relatively rare in federal legislation and, as a consequence, the 

Agency suggests that Parliament's decision to grant this status should not be automatically 

overlooked because the challenge takes the form of a judicial review, not an appeal. 

9. In our respectful view, the relief sought in the Notice of Application suggests that subsection 

41(4) of the Act is, in fact, relevant. As filed, the Notice of Application has sought a declaration 

that "the Agency's Statement is not a decision, order or any other ruling of the Agency and has 

no force or effect of law." The Notice of Application squarely raised questions of law or 

jurisdiction in relation to whether the Agency's Statement is a decision, order or ruling. These 

are questions that come within the ambit of the Agency's statutory entitlement under subsection 

41(4) of the CTA, which applies to Agency orders or decisions. Accordingly, it is not clear that 

the prohibition against naming a tribunal as respondent in paragraph 303(1)(a) of the Federal 

Courts Rules applies given the nature of the order sought in the initiating Notice of Application. 

10. In other words, there is no obvious rationale as to why the Agency can be heard when a decision 

or order is being challenged in an appeal, but cannot when the Court is called upon to confirm, 

in a judicial review proceeding, whether or not a statement is an order. If the Applicant sought 

this specific relief in its Notice of Application, it can only be because of a concern that the 

Statement could be considered to be, or to have the effect of, an order. For this reason, the 
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Agency respectfully submits that subsection 41(4) of the CTA is engaged. 

11. The Notice of Application suggests an additional reason to consider that the Agency has been 

properly named as a respondent in this proceeding. Paragraph 303(1)(a) of the Federal Courts 

Rules provides that an applicant shall name "every person directly affected by the order sought." 

While the Agency acknowledges that a tribunal is not directly affected where its decision is 

under review, it is respectfully submitted that a tribunal is directly affected when injunctive 

relief is sought against it. In this case, the Notice of Application seeks several heads of injunctive 

relief against the Agency specifically. In particular, the Notice of Application seeks a permanent 

order that the Agency remove the impugned statement from its website; post messages that the 

statement has been removed by Court order; enjoin the Agency or its Members from dealing 

with or deciding cases with respect to refunds from air carriers related to the COVID-19 

pandemic; and inform complainants of this Court's judgment. The Agency respectfully submits 

that it is appropriate that it should act as a separately named party given that any injunctive 

orders this Court may make will affect it, and be binding upon it, directly. 

12. With respect to the specific question of the propriety of the Agency appearing and making 

submissions where allegations of a reasonable apprehension of bias are made, the Agency 

wishes to place the submissions it has made into their context. 

13. To the extent that the Agency has made submissions regarding the scope of the issues the Court 

will be called upon to address, these submissions were made in the specific context of a motion 

for disclosure under Rules 317 and 318 of the Federal Courts Rules. In that context, the Agency 

was addressing a request to obtain all records in the Agency's possession pertaining to the 

impugned web pages. The Agency addressed this motion for disclosure in light of the test that 

applies to the evaluation of motions under Rules 317 and 318, namely that of relevance and 

necessity in relation to the grounds for review.9 The Agency's submissions were geared towards 

addressing whether the breadth of the documents requested were justified in light of that test. 

In so doing, the Agency addressed whether the documents requested were ones that "may have 

affected the decision of [a] Tribunal or that may affect the decision that this Court will make on 

9 Maax Bath Inc. v Almag Aluminum et al., 2009 FCA 204. 
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the application for judicial review" within the meaning of key jurisprudence on this issue.10 It 

is only in this sense that the Agency took positions on the scope of the issues the Court will 

need to address with respect to the bias allegations raised in the application. 

14. More broadly, the Agency respectfully submits that the Supreme Court of Canada's ("Supreme 

Court") decision in Ontario (Energy Board) v Ontario Power Generation Inc." has called for 

a discretionary and case-by-case approach to tribunal standing. 

15. That decision suggests that it is not inherently improper that a tribunal make submissions in the 

context of litigation, even when allegations of reasonable apprehension of bias are advanced. 

The Supreme Court indicated in that decision that "on some occasions, it has permitted tribunals 

to participate as full parties without comment".12 The Court's use of the word "permitted" 

suggests that it deliberately allowed such participation. In connection with that statement, the 

Supreme Court cites two decisions it has rendered concerning the appropriateness of 

institutionalized consultations among tribunal members in connection with the exercise of their 

decision-making functions.13 In those cases, the Supreme Court heard from the tribunal on 

whether procedural fairness was breached and a reasonable apprehension of bias arose as a 

consequence of those internal consultations.14 In light of these examples, the Agency 

respectfully submits that it is not impermissible that a tribunal should participate in the review 

of institutional actions or practices, and to make submissions with respect to alleged breaches 

of procedural fairness or reasonable apprehension of bias. The Agency submits that the Notice 

of Application raises analogous questions; the Agency therefore submits that it is not 

inappropriate that it be permitted to act as a party and make submissions in this proceeding. 

16. Finally, the Agency respectfully submits that the circumstances in which the allegations of 

reasonable apprehension of bias arise in this case are peculiar. The Applicant has advanced this 

allegation before the Court without any decision from Agency Members on the question of bias 

1° Ibid at paras 9-10.

" Ontario (Energy Board) v Ontario Power Generation Inc., 2015 SCC 44, [2015] 3 SCR 147. 

12 Ibid at para 45. 

13 Tremblay v Quebec (Commission des affaires sociales), 1992 CanLII 1135 (SCC), [1992] 1 SCR 952 [Tremblay]; 
Ellis-Don Ltd. v Ontario (Labour Relations Board), 2001 SCC 4, [2001] 1 SCR 221 [Ellis-Don]. 

14 Ellis-Don, supra note 13 at paras 46-51; Tremblay, supra note 13 at 973-975. 
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or recusal, making the proceeding an unusual one. This Court has indicated that requests for 

recusal are appropriately dealt with by the decision-maker in first instance who is seized of a 

matter in which a reasonable apprehension of bias is claimed.15 This Court has also said that 

allegations of bias cannot be raised on appeal or judicial review if they could reasonably have 

been the subject of timely objection in the first-instance forum.16

17. Had Agency Members been asked to pronounce themselves on any question of potential bias 

or recusal in the context of an adjudicative proceeding, the Court would have the benefit of the 

Agency Member or Members' reasons on the matter. As it stands, the Court has no such reasons. 

Moreover, any such Agency decision would be subject to appeal, with leave. In that case, the 

Agency would have the statutory right to be heard within the accepted boundaries of tribunal 

participation concerning its jurisdiction and explaining the record. The Agency respectfully 

submits that, given the circumstances in this case, it is not improper that the Agency be granted 

standing to make submissions on judicial review on the grounds of bias, to the same extent that 

it would be permitted to participate where bias is alleged in an appeal proceeding. 

18. While the Agency defers to this Court on the issue of whether the Attorney General is the proper 

respondent in this proceeding, the Agency respectfully submits that the Agency's participation 

as a party is not precluded or improper. 

19. The Agency notes that pursuant to paragraph 104(1)(b) of the Federal Courts Rules, the Court 

has the discretion to add as a party anyone whose presence before the Court is necessary to 

ensure that all matters in dispute in the proceeding may be effectually and completely 

determined. The Agency respectfully submits that the Court has discretion, for the reasons 

outlined above, to confirm the Agency's status as a respondent in this proceeding. 

20. Alternatively, this Court also has discretion to permit interveners in its proceedings. Should the 

Court find that the Agency is not a proper party in this proceeding, the Agency reserves its right 

to apply for intervener status pursuant to Rule 109, by way of separate motion. 

15 Exeter v Canada (Attorney General), 2014 FCA 251 at para 39. 

16 Hennessey v Canada, 2016 FCA 180 at para 20. 
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has the discretion to add as a party anyone whose presence before the Court is necessary to 

ensure that all matters in dispute in the proceeding may be effectually and completely 

determined. The Agency respectfully submits that the Court has discretion, for the reasons 

outlined above, to confirm the Agency's status as a respondent in this proceeding. 

20. Alternatively, this Court also has discretion to permit interveners in its proceedings. Should the 

Court find that the Agency is not a proper party in this proceeding, the Agency reserves its right 

to apply for intervener status pursuant to Rule 109, by way of separate motion. 

                                                           
15 Exeter v Canada (Attorney General), 2014 FCA 251 at para 39. 

16 Hennessey v Canada, 2016 FCA 180 at para 20. 

https://www.canlii.org/en/ca/fca/doc/2014/2014fca251/2014fca251.pdf
https://canlii.ca/t/gf7ld#par39
https://www.canlii.org/en/ca/fca/doc/2016/2016fca180/2016fca180.pdf
https://canlii.ca/t/gs5q7#par20


ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Gatineau, in the Province of Quebec, this 22nd day of March, 2021. 

Barbara Cuber 
Senior Counsel 

Canadian Transportation Agency 
Legal Services Directorate 
15 Eddy Street, 19th Floor 

Gatineau, QC K1A 0N9 
Telephone: 613-301-8322 
Facsimile: 819-953-9269 

Email: Barbara.Cuber@otc-cta.gc.ca 
Email: Servicesjuridiques.LegalServices@otc-cta.gc.ca 

Counsel for the Canadian Transportation Agency 
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Enquêtes 
Articles 37-41 

Inquiry into complaint 
37 The Agency may inquire into, hear and determine a 
complaint concerning any act, matter or thing prohibit-
ed, sanctioned or required to be done under any Act of 
Parliament that is administered in whole or in part by the 
Agency. 

Appointment of person to conduct inquiry 
38 (1) The Agency may appoint a member, or an em-
ployee of the Agency, to make any inquiry that the Agen-
cy is authorized to conduct and report to the Agency. 

Dealing with report 
(2) On receipt of the report under subsection (1), the 
Agency may adopt the report as a decision or order of the 
Agency or otherwise deal with it as it considers advisable. 

Powers on inquiry 
39 A person conducting an inquiry may, for the purpos-
es of the inquiry, 

(a) enter and inspect any place, other than a dwelling-
bouse, or any structure, work, rolling stock or ship 
that is the property or under the control of any person 
the entry or inspection of which appears to the inquir-
er to be necessary; and 

(b) exercise the same powers as are vested in a superi-
or court to summon witnesses, enforce their atten-
dance and compel them to give evidence and produce 
any materials, books, papers, plans, specifications, 
drawings and other documents that the inquirer 
thinks necessary. 

Review and Appeal 

Governor in Council may vary or rescind orders, etc. 
40 The Governor in Council may, at any time, in the dis-
cretion of the Governor in Council, either on petition of a 
party or an interested person or of the Governor in Coun-
cil's own motion, vary or rescind any decision, order, rule 
or regulation of the Agency, whether the decision or or-
der is made inter partes or otherwise, and whether the 
rule or regulation is general or limited in its scope and 
application, and any order that the Governor in Council 
may make to do so is binding on the Agency and on all 
parties. 

Appeal from Agency 
41 (1) An appeal lies from the Agency to the Federal 
Court of Appeal on a question of law or a question of 

Enquêtes 

Enquêtes sur les plaintes 
37 L'Office peut enquêter sur une plainte, l'entendre et 
en décider lorsqu'elle porte sur une question relevant 
d'une loi fédérale qu'il est chargé d'appliquer en tout ou 
en partie. 

Délégation 
38 (1) L'Office peut déléguer son pouvoir d'enquête à 
l'un de ses membres ou fonctionnaires et charger ce der-
nier de lui faire rapport. 

Connaissance du rapport 
(2) Sur réception du rapport, l'Office peut l'entériner 
sous forme de décision ou d'arrêté ou statuer sur le rap-
port de la manière qu'il estime indiquée. 

Pouvoirs de la personne chargée de l'enquête 
39 Toute personne chargée de faire enquête peut, à cette 
fin. 

a) procéder à la visite de tout lieu autre qu'une mai-
son d'habitation — terrain, construction, ouvrage, ma-
tériel roulant ou navire —, quel qu'en soit le proprié-
taire ou le responsable, si elle l'estime nécessaire à 
l'enquête; 

b) exercer les attributions d'une cour supérieure pour 
faire comparaître des témoins et pour les contraindre 
à témoigner et à produire les pièces — objets, livres, 
plans, cahiers des charges, dessins ou autres docu-
ments — qu'elle estime nécessaires à l'enquête. 

Révision et appel 

Modification ou annulation 
40 Le gouverneur en conseil peut modifier ou annuler 
les décisions, arrêtés, règles ou règlements de l'Office soit 
à la requête d'une partie ou d'un intéressé, soit de sa 
propre initiative; il importe peu que ces décisions ou ar-
rêtés aient été pris en présence des parties ou non et que 
les règles ou règlements soient d'application générale ou 
particulière. Les décrets du gouverneur en conseil en 
cette matière lient l'Office et toutes les parties. 

Appel 
41 (1) Tout acte — décision, arrêté, règle ou règlement 
— de l'Office est susceptible d'appel devant la Cour 
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Inquiries Enquêtes

Inquiry into complaint Enquêtes sur les plaintes

37 The Agency may inquire into, hear and determine a
complaint concerning any act, matter or thing prohibit-
ed, sanctioned or required to be done under any Act of
Parliament that is administered in whole or in part by the
Agency.

37 L’Office peut enquêter sur une plainte, l’entendre et
en décider lorsqu’elle porte sur une question relevant
d’une loi fédérale qu’il est chargé d’appliquer en tout ou
en partie.

Appointment of person to conduct inquiry Délégation

38 (1) The Agency may appoint a member, or an em-
ployee of the Agency, to make any inquiry that the Agen-
cy is authorized to conduct and report to the Agency.

38 (1) L’Office peut déléguer son pouvoir d’enquête à
l’un de ses membres ou fonctionnaires et charger ce der-
nier de lui faire rapport.

Dealing with report Connaissance du rapport

(2) On receipt of the report under subsection (1), the
Agency may adopt the report as a decision or order of the
Agency or otherwise deal with it as it considers advisable.

(2) Sur réception du rapport, l’Office peut l’entériner
sous forme de décision ou d’arrêté ou statuer sur le rap-
port de la manière qu’il estime indiquée.

Powers on inquiry Pouvoirs de la personne chargée de l’enquête

39 A person conducting an inquiry may, for the purpos-
es of the inquiry,

(a) enter and inspect any place, other than a dwelling-
house, or any structure, work, rolling stock or ship
that is the property or under the control of any person
the entry or inspection of which appears to the inquir-
er to be necessary; and

(b) exercise the same powers as are vested in a superi-
or court to summon witnesses, enforce their atten-
dance and compel them to give evidence and produce
any materials, books, papers, plans, specifications,
drawings and other documents that the inquirer
thinks necessary.

39 Toute personne chargée de faire enquête peut, à cette
fin :

a) procéder à la visite de tout lieu autre qu’une mai-
son d’habitation — terrain, construction, ouvrage, ma-
tériel roulant ou navire —, quel qu’en soit le proprié-
taire ou le responsable, si elle l’estime nécessaire à
l’enquête;

b) exercer les attributions d’une cour supérieure pour
faire comparaître des témoins et pour les contraindre
à témoigner et à produire les pièces — objets, livres,
plans, cahiers des charges, dessins ou autres docu-
ments — qu’elle estime nécessaires à l’enquête.

Review and Appeal Révision et appel

Governor in Council may vary or rescind orders, etc. Modification ou annulation

40 The Governor in Council may, at any time, in the dis-
cretion of the Governor in Council, either on petition of a
party or an interested person or of the Governor in Coun-
cil’s own motion, vary or rescind any decision, order, rule
or regulation of the Agency, whether the decision or or-
der is made inter partes or otherwise, and whether the
rule or regulation is general or limited in its scope and
application, and any order that the Governor in Council
may make to do so is binding on the Agency and on all
parties.

40 Le gouverneur en conseil peut modifier ou annuler
les décisions, arrêtés, règles ou règlements de l’Office soit
à la requête d’une partie ou d’un intéressé, soit de sa
propre initiative; il importe peu que ces décisions ou ar-
rêtés aient été pris en présence des parties ou non et que
les règles ou règlements soient d’application générale ou
particulière. Les décrets du gouverneur en conseil en
cette matière lient l’Office et toutes les parties.

Appeal from Agency Appel

41 (1) An appeal lies from the Agency to the Federal
Court of Appeal on a question of law or a question of

41 (1) Tout acte — décision, arrêté, règle ou règlement
— de l’Office est susceptible d’appel devant la Cour
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jurisdiction on leave to appeal being obtained from that 
Court on application made within one month after the 
date of the decision, order, rule or regulation being ap-
pealed from, or within any further time that a judge of 
that Court under special circumstances allows, and on 
notice to the parties and the Agency, and on hearing 
those of them that appear and desire to be heard. 

Time for making appeal 
(2) No appeal, after leave to appeal has been obtained 
under subsection (1), lies unless it is entered in the Fed-
eral Court of Appeal within sixty days after the order 
granting leave to appeal is made. 

Powers of Court 
(3) An appeal shall be heard as quickly as is practicable 
and, on the hearing of the appeal, the Court may draw 
any inferences that are not inconsistent with the facts ex-
pressly found by the Agency and that are necessary for 
determining the question of law or jurisdiction, as the 
case may be. 

Agency may be heard 
(4) The Agency is entitled to be heard by counsel or oth-
erwise on the argument of an appeal. 

Report of Agency 

Agency's report 
42 (1) Each year the Agency shall, before the end of Ju-
ly, make a report on its activities for the preceding year 
and submit it, through the Minister, to the Governor in 
Council describing briefly, in respect of that year, 

(a) applications to the Agency and the findings on 
them; and 

(b) the findings of the Agency in regard to any matter 
or thing respecting which the Agency has acted on the 
request of the Minister. 

Additional content 
(2) The Agency shall include in every report referred to 
in subsection (1) 

(a) the Agency's assessment of the operation of this 
Act and any difficulties observed in the administration 
of this Act; 

(b) in respect of the year to which the report relates, 
information about, including the number of, the fol-
lowing: 

Transports au Canada 
PARTIE I Administration 
Office des transports du Canada 
Révision et appel 
Articles 41-42 

d'appel fédérale sur une question de droit ou de compé-
tence, avec l'autorisation de la cour sur demande présen-
tée dans le mois suivant la date de l'acte ou dans le délai 
supérieur accordé par un juge de la cour en des circons-
tances spéciales, après notification aux parties et à l'Of-
fice et audition de ceux d'entre eux qui comparaissent et 
désirent être entendus. 

Délai 
(2) Une fois l'autorisation obtenue en application du pa-
ragraphe (1), l'appel n'est admissible que s'il est interjeté 
dans les soixante jours suivant le prononcé de l'ordon-
nance l'autorisant. 

Pouvoirs de la cour 
(3) L'appel est mené aussi rapidement que possible; la 
cour peut l'entendre en faisant toutes inférences non in-
compatibles avec les faits formellement établis par l'Of-
fice et nécessaires pour décider de la question de droit ou 
de compétence, selon le cas. 

Plaidoirie de l'Office 
(4) L'Office peut plaider sa cause à l'appel par procureur 
ou autrement. 

Rapport de l'Office 

Rapport de l'Office 
42 (1) Chaque année, avant la fin du mois de juillet, 
l'Office présente au gouverneur en conseil, par l'intermé-
diaire du ministre, un rapport de ses activités de l'année 
précédente résumant : 

a) les demandes qui lui ont été présentées et ses 
conclusions à leur égard; 

b) ses conclusions concernant les questions ou les ob-
jets à l'égard desquels il a agi à la demande du mi-
nistre. 

Contenu 
(2) Le rapport contient notamment : 

a) l'évaluation de l'Office de l'effet de la présente loi et 
des difficultés rencontrées dans l'application de celle-
ci; 

b) les renseignements, au regard de l'année en cause, 
concernant les éléments ci-après, y compris leur 
nombre : 

(i) les inspections menées, au titre de la présente 
loi, à toute fin liée à la vérification du respect ou à la 
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jurisdiction on leave to appeal being obtained from that
Court on application made within one month after the
date of the decision, order, rule or regulation being ap-
pealed from, or within any further time that a judge of
that Court under special circumstances allows, and on
notice to the parties and the Agency, and on hearing
those of them that appear and desire to be heard.

d’appel fédérale sur une question de droit ou de compé-
tence, avec l’autorisation de la cour sur demande présen-
tée dans le mois suivant la date de l’acte ou dans le délai
supérieur accordé par un juge de la cour en des circons-
tances spéciales, après notification aux parties et à l’Of-
fice et audition de ceux d’entre eux qui comparaissent et
désirent être entendus.

Time for making appeal Délai

(2) No appeal, after leave to appeal has been obtained
under subsection (1), lies unless it is entered in the Fed-
eral Court of Appeal within sixty days after the order
granting leave to appeal is made.

(2) Une fois l’autorisation obtenue en application du pa-
ragraphe (1), l’appel n’est admissible que s’il est interjeté
dans les soixante jours suivant le prononcé de l’ordon-
nance l’autorisant.

Powers of Court Pouvoirs de la cour

(3) An appeal shall be heard as quickly as is practicable
and, on the hearing of the appeal, the Court may draw
any inferences that are not inconsistent with the facts ex-
pressly found by the Agency and that are necessary for
determining the question of law or jurisdiction, as the
case may be.

(3) L’appel est mené aussi rapidement que possible; la
cour peut l’entendre en faisant toutes inférences non in-
compatibles avec les faits formellement établis par l’Of-
fice et nécessaires pour décider de la question de droit ou
de compétence, selon le cas.

Agency may be heard Plaidoirie de l’Office

(4) The Agency is entitled to be heard by counsel or oth-
erwise on the argument of an appeal.

(4) L’Office peut plaider sa cause à l’appel par procureur
ou autrement.

Report of Agency Rapport de l’Office

Agency’s report Rapport de l’Office

42 (1) Each year the Agency shall, before the end of Ju-
ly, make a report on its activities for the preceding year
and submit it, through the Minister, to the Governor in
Council describing briefly, in respect of that year,

(a) applications to the Agency and the findings on
them; and

(b) the findings of the Agency in regard to any matter
or thing respecting which the Agency has acted on the
request of the Minister.

42 (1) Chaque année, avant la fin du mois de juillet,
l’Office présente au gouverneur en conseil, par l’intermé-
diaire du ministre, un rapport de ses activités de l’année
précédente résumant :

a) les demandes qui lui ont été présentées et ses
conclusions à leur égard;

b) ses conclusions concernant les questions ou les ob-
jets à l’égard desquels il a agi à la demande du mi-
nistre.

Additional content Contenu

(2) The Agency shall include in every report referred to
in subsection (1)

(a) the Agency’s assessment of the operation of this
Act and any difficulties observed in the administration
of this Act;

(b) in respect of the year to which the report relates,
information about, including the number of, the fol-
lowing:

(2) Le rapport contient notamment :

a) l’évaluation de l’Office de l’effet de la présente loi et
des difficultés rencontrées dans l’application de celle-
ci;

b) les renseignements, au regard de l’année en cause,
concernant les éléments ci-après, y compris leur
nombre :

(i) les inspections menées, au titre de la présente
loi, à toute fin liée à la vérification du respect ou à la
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Crown Liability and Proceedings 
PART II Proceedings 
Procedure 
Sections 23-27 

Procedure 

Taking of proceedings against Crown 
23 (1) Proceedings against the Crown may be taken in 
the name of the Attorney General of Canada or, in the 
case of an agency of the Crown against which proceed-
ings are by an Act of Parliament authorized to be taken in 
the name of the agency, in the name of that agency. 

Service of originating document 
(2) Where proceedings are taken against the Crown, the 
document originating the proceedings shall be served on 
the Crown by serving it on the Deputy Attorney General 
of Canada or the chief executive officer of the agency in 
whose name the proceedings are taken, as the case may 
be. 
R.S., 1985, c. C-50, 5. 23; 1990, c. 8, s. 29; 2001, c. 4, s. 47(F). 

Defences 
24 In any proceedings against the Crown, the Crown 
may raise 

(a) any defence that would be available if the proceed-
ings were a suit or an action between persons in a 
competent court; and 

(b) any defence that would be available if the proceed-
ings were by way of statement of claim in the Federal 
Court. 

R.S., 1985, c. C-50, s. 24; 1990, c. 8, s. 30; 2001, c. 4, s. 48. 

No judgment by default without leave 

25 In any proceedings against the Crown, judgment 
shall not be entered against the Crown in default of ap-
pearance or pleading without leave of the court obtained 
on an application at least fourteen clear days notice of 
which has been given to the Deputy Attorney General of 
Canada. 
R.S., 1985, c. C-50, s. 25; 1990, c. 8, s. 31. 

No jury trials 
26 In any proceedings against the Crown, trial shall be 
without a jury. 
R.S., 1985, c. C-50, s. 26; 1990, c. 8, 5. 31. 

Rules of court 
27 Except as otherwise provided by this Act or the regu-
lations, the rules of practice and procedure of the court in 
which proceedings are taken apply in those proceedings. 
R.S., 1985, c. C-50, s. 27; 1990, c. 8, 5. 31. 

Responsabilite civile de Ittat et contentieux administratif 
PARTIE II Contentieux administratif 
Procedure 
Articles 23-27 

Procklure 

Exercice des poursuites visant l'Etat 
23 (1) Les poursuites visant l'Etat peuvent etre exercees 
contre le procureur general du Canada ou, lorsqu'elles 
visent un organisme mandataire de l'Etat, contre cet or-
ganisme si la legislation federale le permet. 

Signification de l'acte introductif d'instance 
(2) Dans les cas vises au paragraphe (1), la signification a 
l'Etat de l'acte introductif d'instance est faite au sous-
procureur general du Canada ou au premier dirigeant de 
l'organisme concern, selon le cas. 
L.R. (1985), ch. C-50, art. 23; 1990, ch. 8, art. 29; 2001, ch. 4, art. 47(F). 

Moyens de defense 
24 Dans des poursuites exercees contre lui, l'Etat peut 
faire valoir tout moyen de defense qui pourrait etre invo-
que : 

a) devant un tribunal competent dans une instance 
entre personnes; 

b) devant la Cour federale dans le cadre d'une de-
mande introductive. 

L.R. (1985), ch. C-50, art. 24; 1990, ch. 8, art. 30; 2001, ch. 4, art. 48. 

N6cessit6 d'une autorisation pour les jugements par 
d6faut 
25 Dans les poursuites exercees contre lui, l'Etat ne peut 
faire l'objet d'un jugement par defaut de comparaitre ou 
de plaider qu'avec l'autorisation du tribunal obtenue sur 
demande, un preavis d'au moins quatorze jours francs 
devant etre donne de celle-ci au sous-procureur general 
du Canada. 
L.R. (1985), ch. C-50, art. 25; 1990, ch. 8, art. 31. 

Proc6s sans jury 
26 Les proces instruits contre l'Etat ont lieu sans jury. 
L.R. (1985), ch. C-50, art. 26; 1990, ch. 8, art. 31. 

R6gles de pratique 
27 Sauf disposition contraire de la presente loi ou de ses 
reglements, les instances suivent les regles de pratique et 
de procedure du tribunal saisi. 
L.R. (1985), ch. C-50, art. 27; 1990, ch. 8, art. 31. 
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Procedure Procédure

Taking of proceedings against Crown Exercice des poursuites visant l’État

23 (1) Proceedings against the Crown may be taken in
the name of the Attorney General of Canada or, in the
case of an agency of the Crown against which proceed-
ings are by an Act of Parliament authorized to be taken in
the name of the agency, in the name of that agency.

23 (1) Les poursuites visant l’État peuvent être exercées
contre le procureur général du Canada ou, lorsqu’elles
visent un organisme mandataire de l’État, contre cet or-
ganisme si la législation fédérale le permet.

Service of originating document Signification de l’acte introductif d’instance

(2) Where proceedings are taken against the Crown, the
document originating the proceedings shall be served on
the Crown by serving it on the Deputy Attorney General
of Canada or the chief executive officer of the agency in
whose name the proceedings are taken, as the case may
be.
R.S., 1985, c. C-50, s. 23; 1990, c. 8, s. 29; 2001, c. 4, s. 47(F).

(2) Dans les cas visés au paragraphe (1), la signification à
l’État de l’acte introductif d’instance est faite au sous-
procureur général du Canada ou au premier dirigeant de
l’organisme concerné, selon le cas.
L.R. (1985), ch. C-50, art. 23; 1990, ch. 8, art. 29; 2001, ch. 4, art. 47(F).

Defences Moyens de défense

24 In any proceedings against the Crown, the Crown
may raise

(a) any defence that would be available if the proceed-
ings were a suit or an action between persons in a
competent court; and

(b) any defence that would be available if the proceed-
ings were by way of statement of claim in the Federal
Court.

R.S., 1985, c. C-50, s. 24; 1990, c. 8, s. 30; 2001, c. 4, s. 48.

24 Dans des poursuites exercées contre lui, l’État peut
faire valoir tout moyen de défense qui pourrait être invo-
qué :

a) devant un tribunal compétent dans une instance
entre personnes;

b) devant la Cour fédérale dans le cadre d’une de-
mande introductive.

L.R. (1985), ch. C-50, art. 24; 1990, ch. 8, art. 30; 2001, ch. 4, art. 48.

No judgment by default without leave Nécessité d’une autorisation pour les jugements par
défaut

25 In any proceedings against the Crown, judgment
shall not be entered against the Crown in default of ap-
pearance or pleading without leave of the court obtained
on an application at least fourteen clear days notice of
which has been given to the Deputy Attorney General of
Canada.
R.S., 1985, c. C-50, s. 25; 1990, c. 8, s. 31.

25 Dans les poursuites exercées contre lui, l’État ne peut
faire l’objet d’un jugement par défaut de comparaître ou
de plaider qu’avec l’autorisation du tribunal obtenue sur
demande, un préavis d’au moins quatorze jours francs
devant être donné de celle-ci au sous-procureur général
du Canada.
L.R. (1985), ch. C-50, art. 25; 1990, ch. 8, art. 31.

No jury trials Procès sans jury

26 In any proceedings against the Crown, trial shall be
without a jury.
R.S., 1985, c. C-50, s. 26; 1990, c. 8, s. 31.

26 Les procès instruits contre l’État ont lieu sans jury.
L.R. (1985), ch. C-50, art. 26; 1990, ch. 8, art. 31.

Rules of court Règles de pratique

27 Except as otherwise provided by this Act or the regu-
lations, the rules of practice and procedure of the court in
which proceedings are taken apply in those proceedings.
R.S., 1985, c. C-50, s. 27; 1990, c. 8, s. 31.

27 Sauf disposition contraire de la présente loi ou de ses
règlements, les instances suivent les règles de pratique et
de procédure du tribunal saisi.
L.R. (1985), ch. C-50, art. 27; 1990, ch. 8, art. 31.
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OFFICIAL STATUS 
OF CONSOLIDATIONS 

Subsections 31(1) and (3) of the Legislation Revision and 
Consolidation Act, in force on June 1, 2009, provide as 
fol lows: 

Published consolidation is evidence 
31 (1) Every copy of a consolidated statute or consolidated 
regulation published by the Minister under this Act in either 
print or electronic form is evidence of that statute or regula-
tion and of its contents and every copy purporting to be pub-
lished by the Minister is deemed to be so published, unless 
the contrary is shown. 

Inconsistencies in regulations 
(3) In the event of an inconsistency between a consolidated 
regulation published by the Minister under this Act and the 
original regulation or a subsequent amendment as registered 
by the Clerk of the Privy Council under the Statutory Instru-
ments Act, the original regulation or amendment prevails to 
the extent of the inconsistency. 

LAYOUT 

The notes that appeared in the left or right margins are 
now in boldface text directly above the provisions to 
which they relate. They form no part of the enactment, 
but are inserted for convenience of reference only. 

NOTE 

This consolidation is current to February 24, 2021. The 
last amendments came into force on June 17, 2019. Any 
amendments that were not in force as of February 24, 
2021 are set out at the end of this document under the 
heading "Amendments Not in Force". 

CARACTÈRE OFFICIEL 
DES CODIFICATIONS 

Les paragraphes 31(1) et (3) de la Loi sur la révision et la 
codification des textes législatifs, en vigueur le le' juin 
2009, prévoient ce qui suit : 

Codifications comme élément de preuve 
31 (1) Tout exemplaire d'une loi codifiée ou d'un règlement 
codifié, publié par le ministre en vertu de la présente loi sur 
support papier ou sur support électronique, fait foi de cette 
loi ou de ce règlement et de son contenu. Tout exemplaire 
donné comme publié par le ministre est réputé avoir été ainsi 
publié, sauf preuve contraire. 

Incompatibilité — règlements 
(3) Les dispositions du règlement d'origine avec ses modifica-
tions subséquentes enregistrées par le greffier du Conseil pri-
vé en vertu de la Loi sur les textes réglementaires l'emportent 
sur les dispositions incompatibles du règlement codifié publié 
par le ministre en vertu de la présente loi. 

MISE EN PAGE 

Les notes apparaissant auparavant dans les marges de 
droite ou de gauche se retrouvent maintenant en carac-
tères gras juste au-dessus de la disposition à laquelle 
elles se rattachent. Elles ne font pas partie du texte, n'y 
figurant qu'à titre de repère ou d'information. 

NOTE 

Cette codification est à jour au 24 février 2021. Les 
dernières modifications sont entrées en vigueur 
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codification des textes législatifs, en vigueur le 1er juin
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Published consolidation is evidence Codifications comme élément de preuve
31 (1) Every copy of a consolidated statute or consolidated
regulation published by the Minister under this Act in either
print or electronic form is evidence of that statute or regula-
tion and of its contents and every copy purporting to be pub-
lished by the Minister is deemed to be so published, unless
the contrary is shown.

31 (1) Tout exemplaire d'une loi codifiée ou d'un règlement
codifié, publié par le ministre en vertu de la présente loi sur
support papier ou sur support électronique, fait foi de cette
loi ou de ce règlement et de son contenu. Tout exemplaire
donné comme publié par le ministre est réputé avoir été ainsi
publié, sauf preuve contraire.

... [...]

Inconsistencies in regulations Incompatibilité — règlements
(3) In the event of an inconsistency between a consolidated
regulation published by the Minister under this Act and the
original regulation or a subsequent amendment as registered
by the Clerk of the Privy Council under the Statutory Instru-
ments Act, the original regulation or amendment prevails to
the extent of the inconsistency.

(3) Les dispositions du règlement d'origine avec ses modifica-
tions subséquentes enregistrées par le greffier du Conseil pri-
vé en vertu de la Loi sur les textes réglementaires l'emportent
sur les dispositions incompatibles du règlement codifié publié
par le ministre en vertu de la présente loi.
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Registration 
SOR/98-106 February 5, 1998 

FEDERAL COURTS ACT 

Federal Courts Rules 

P.C. 1998-125 February 5, 1998 

Whereas, pursuant to subsection 46(4)a of the Federal 
Court Act, a copy of the proposed Federal Court 
Rules, 1998 was published in the Canada Gazette Part 
I on September 20, 1997 and interested persons were 
invited to make representations with respect to the 
proposed Rules; 

Therefore, His Excellency the Governor General in 
Council, on the recommendation of the Minister of 
Justice, pursuant to subsection 46(1)b of the Federal 
Court Act, hereby approves the annexed Federal 
Court Rules, 1998, made by the rules committee of 
the Federal Court of Canada on January 26, 1998. 

a S.C. 1990, c. 8, s. 14(4) 

b S.C. 1990, c. 8, s. 14(1) 

Enregistrement 
DORS/98-106 Le 5 favrier 1998 

LOI SUR LES COURS FEDERALES 

Rbgles des Cours federales 

C.P. 1998-125 Le 5 fevrier 1998 

Attendu que, conform6ment au paragraphe 46(4)a de 
la Loi sur la Cour federale, le projet de ragles intitula 
Regles de la Cour federale (1998), conforme en sub-
stance au texte ci-apras, a ate publie dans la Gazette 
du Canada Partie I le 20 septembre 1997 et que les in-
t6ress6s ont ainsi eu ('occasion de presenter leurs ob-
servations a ce sujet, 

A ces causes, sur recommandation de la ministre de 
la Justice et en vertu du paragraphe 46(1)b de la Loi 
sur la Cour federale, Son Excellence le Gouverneur 
general en conseil approuve les Regles de la Cour fe-
derale (1998), ci-apras, atablies le 26 janvier 1998 par 
le comit6 des ragles de la Cour federale du Canada. 

a L.C. 1990, ch. 8, par. 14(4) 
b 

L.C. 1990, ch. 8, par. 14(1) 
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Registration Enregistrement
SOR/98-106 February 5, 1998 DORS/98-106 Le 5 février 1998

FEDERAL COURTS ACT LOI SUR LES COURS FÉDÉRALES

Federal Courts Rules Règles des Cours fédérales

P.C. 1998-125 February 5, 1998 C.P. 1998-125 Le 5 février 1998

Whereas, pursuant to subsection 46(4)a of the Federal
Court Act, a copy of the proposed Federal Court
Rules, 1998 was published in the Canada Gazette Part
I on September 20, 1997 and interested persons were
invited to make representations with respect to the
proposed Rules;

Attendu que, conformément au paragraphe 46(4)a de
la Loi sur la Cour fédérale, le projet de règles intitulé
Règles de la Cour fédérale (1998), conforme en sub-
stance au texte ci-après, a été publié dans la Gazette
du Canada Partie I le 20 septembre 1997 et que les in-
téressés ont ainsi eu l’occasion de présenter leurs ob-
servations à ce sujet,

Therefore, His Excellency the Governor General in
Council, on the recommendation of the Minister of
Justice, pursuant to subsection 46(1)b of the Federal
Court Act, hereby approves the annexed Federal
Court Rules, 1998, made by the rules committee of
the Federal Court of Canada on January 26, 1998.

À ces causes, sur recommandation de la ministre de
la Justice et en vertu du paragraphe 46(1)b de la Loi
sur la Cour fédérale, Son Excellence le Gouverneur
général en conseil approuve les Règles de la Cour fé-
dérale (1998), ci-après, établies le 26 janvier 1998 par
le comité des règles de la Cour fédérale du Canada.

a S.C. 1990, c. 8, s. 14(4)
a L.C. 1990, ch. 8, par. 14(4)

b S.C. 1990, c. 8, s. 14(1)
b L.C. 1990, ch. 8, par. 14(1)



Federal Courts Rules 
PART 3 Rules Applicable to Ail Proceedings 
Joinder, Intervention and Parties 
Sections 101-104 

Joinder, Intervention and Parties 

Joinder 

Joinder of claims 
101 (1) Subject to ride 302, a party to a proceeding may 
request relief against another party to the same proceed-
ing in respect of more than one daim. 

Separate capacity 
(2) A party may request relief in a separate capacity in 
respect of different daims in a single proceeding. 

Interest in all relief not essential 
(3) Not all parties to a proceeding need have an interest 
in all relief claimed in the proceeding. 

Multiple persons joined as parties 

102 Two or more persons who are represented by the 
same solicitor may join in one proceeding as plaintifs, 
applicants or appellants where 

(a) if separate proceedings were brought by each of 
them, a common question of law or fact would arise in 
all of the proceedings; or 

(b) the relief claimed, whether joint, several or alter-
native, arises from substantially the same facts or mat-
ter. 

Misjoinder and nonjoinder 
103 (1) No proceeding shall be defeated by reason of 
the misjoinder or nonjoinder of a person or party. 

Issues to be determined 
(2) In a proceeding in which a proper person or party 
has not been joined, the Court shall determine the issues 
in dispute so far as they affect the rights and interests of 
the persons who are parties to the proceeding. 

Order for joinder or relief against joinder 
104 (1) At any time, the Court may 

(a) order that a person who is not a proper or neces-
sary party shall cease to be a party; or 

Règles des Cours fédérales 
PARTIE 3 Règles applicables à toutes les instances 
Réunion de causes d'action, jonction de parties, interventions et parties 
Articles 101-104 

Réunion de causes d'action, jonction 
de parties, interventions et parties 

Réunion de causes d'action et 
jonction de parties 

Causes d'action multiples 
101 (1) Sous réserve de la règle 302, une partie à une 
instance peut faire une demande de réparation contre 
une autre partie à l'instance à l'égard de deux ou plu-
sieurs causes d'action. 

Réparation à titre distinct 
(2) Une partie peut demander réparation à titre distinct 
pour diverses causes d'action faisant l'objet d'une ins-
tance. 

Réparation ne visant pas toutes les parties 
(3) Il n'est pas nécessaire que chacune des parties à l'ins-
tance soit visée par toutes les réparations demandées 
dans le cadre de celle-ci. 

Jonction de personnes représentées par le même 
avocat 
102 Deux ou plusieurs personnes représentées par le 
même avocat peuvent être jointes dans une même ins-
tance à titre de codemandeurs ou de co-appelants dans 
les cas suivants : 

a) si des instances distinctes étaient engagées par cha-
cune de ces personnes, les instances auraient en com-
mun un point de droit ou de fait; 

b) les réparations demandées, à titre conjoint, soli-
daire ou subsidiaire, ont essentiellement le même fon-
dement. 

Jonction erronée ou défaut de jonction 
103 (1) La jonction erronée ou le défaut de jonction 
d'une personne ou d'une partie n'invalide pas l'instance. 

Questions tranchées par la Cour 
(2) La Cour statue sur les questions en litige qui visent 
les droits et intérêts des personnes qui sont parties à 
l'instance même si une personne qui aurait dû être jointe 
comme partie à l'instance ne l'a pas été. 

Ordonnance de la Cour 
104 (1) La Cour peut, à tout moment, ordonner : 

a) qu'une personne constituée erronément comme 
partie ou une partie dont la présence n'est pas 
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Joinder, Intervention and Parties Réunion de causes d’action, jonction
de parties, interventions et parties

Joinder Réunion de causes d’action et
jonction de parties

Joinder of claims Causes d’action multiples

101 (1) Subject to rule 302, a party to a proceeding may
request relief against another party to the same proceed-
ing in respect of more than one claim.

101 (1) Sous réserve de la règle 302, une partie à une
instance peut faire une demande de réparation contre
une autre partie à l’instance à l’égard de deux ou plu-
sieurs causes d’action.

Separate capacity Réparation à titre distinct

(2) A party may request relief in a separate capacity in
respect of different claims in a single proceeding.

(2) Une partie peut demander réparation à titre distinct
pour diverses causes d’action faisant l’objet d’une ins-
tance.

Interest in all relief not essential Réparation ne visant pas toutes les parties

(3) Not all parties to a proceeding need have an interest
in all relief claimed in the proceeding.

(3) Il n’est pas nécessaire que chacune des parties à l’ins-
tance soit visée par toutes les réparations demandées
dans le cadre de celle-ci.

Multiple persons joined as parties Jonction de personnes représentées par le même
avocat

102 Two or more persons who are represented by the
same solicitor may join in one proceeding as plaintiffs,
applicants or appellants where

(a) if separate proceedings were brought by each of
them, a common question of law or fact would arise in
all of the proceedings; or

(b) the relief claimed, whether joint, several or alter-
native, arises from substantially the same facts or mat-
ter.

102 Deux ou plusieurs personnes représentées par le
même avocat peuvent être jointes dans une même ins-
tance à titre de codemandeurs ou de co-appelants dans
les cas suivants :

a) si des instances distinctes étaient engagées par cha-
cune de ces personnes, les instances auraient en com-
mun un point de droit ou de fait;

b) les réparations demandées, à titre conjoint, soli-
daire ou subsidiaire, ont essentiellement le même fon-
dement.

Misjoinder and nonjoinder Jonction erronée ou défaut de jonction

103 (1) No proceeding shall be defeated by reason of
the misjoinder or nonjoinder of a person or party.

103 (1) La jonction erronée ou le défaut de jonction
d’une personne ou d’une partie n’invalide pas l’instance.

Issues to be determined Questions tranchées par la Cour

(2) In a proceeding in which a proper person or party
has not been joined, the Court shall determine the issues
in dispute so far as they affect the rights and interests of
the persons who are parties to the proceeding.

(2) La Cour statue sur les questions en litige qui visent
les droits et intérêts des personnes qui sont parties à
l’instance même si une personne qui aurait dû être jointe
comme partie à l’instance ne l’a pas été.

Order for joinder or relief against joinder Ordonnance de la Cour

104 (1) At any time, the Court may

(a) order that a person who is not a proper or neces-
sary party shall cease to be a party; or

104 (1) La Cour peut, à tout moment, ordonner :

a) qu’une personne constituée erronément comme
partie ou une partie dont la présence n’est pas



Federal Courts Rules 
PART 3 Rules Applicable to All Proceedings 
Joinder, Intervention and Parties 
Joinder 
Sections 104-106 

(b) order that a person who ought to have been joined 
as a party or whose presence before the Court is neces-
sary to ensure that all matters in dispute in the pro-
ceeding may be effectually and completely determined 
be added as a party, but no person shall be added as a 
plaintiff or applicant without his or her consent, signi-
fied in writing or in such other manner as the Court 
may order. 

Directions 
(2) An order made under subsection (1) shall contain di-
rections as to amendment of the originating document 
and any other pleadings. 

Consolidation of proceedings 
105 The Court may order, in respect of two or more pro-
ceedings, 

(a) that they be consolidated, heard together or heard 
one immediately after the other; 

(b) that one proceeding be stayed until another pro-
ceeding is determined; or 

(c) that one of the proceedings be asserted as a coun-
terclaim or cross-appeal in another proceeding. 

Separate determination of claims and issues 
106 Where the hearing of two or more claims or parties 
in a single proceeding would cause undue complication 
or delay or would prejudice a party, the Court may order 
that 

(a) claims against one or more parties be pursued sep-
arately; 

(b) one or more claims be pursued separately; 

(c) a party be compensated for, or relieved from, at-
tending any part of the proceeding in which the party 
does not have an interest; or 

(d) the proceeding against a party be stayed on condi-
tion that the party is bound by any findings against 
another party. 

%Wes des Cours federates 
PARTIE 3 Regles applicables a toutes les instances 
Reunion de causes d'action, jonction de parties, interventions et parties 
Reunion de causes d'action et jonction de parties 
Articles 104-106 

necessaire au reglement des questions en litige soit 
mise hors de cause; 

b) que soit constituee comme partie a l'instance toute 
personne qui aurait dft l'etre ou dont la presence de-
vant la Cour est necessaire pour assurer une instruc-
tion complete et le reglement des questions en litige 
dans l'instance; toutefois, nul ne peut etre constitue 
codemandeur sans son consentement, lequel est noti-
ce par ecrit ou de telle autre maniere que la Cour or-
donne. 

Directives de la Cour 
(2) L'ordonnance rendue en vertu du paragraphe (1) 
contient des directives quant aux modifications a appor-
ter a l'acte introductif d'instance et aux autres actes de 
procedure. 

Reunion d'instances 
105 La Cour peut ordonner, a regard de deux ou plu-
sieurs instances : 

a) qu'elles soient reunies, instruites conjointement ou 
instruites successivement; 

b) qu'il soit sursis a une instance jusqu'a ce qu'une de-
cision soit rendue a regard d'une autre instance; 

c) que l'une d'elles fasse l'objet d'une demande recon-
ventionnelle ou d'un appel incident dans une autre 
instance. 

Instruction distincte des causes d'action 
106 Lorsque l'audition de deux ou plusieurs causes d'ac-
tion ou parties dans une meme instance compliquerait 
indftment ou retarderait le deroulement de celle-ci ou 
porterait prejudice a une partie, la Cour peut ordonner : 

a) que les causes d'action contre une ou plusieurs par-
ties soient poursuivies en tant qu'instances distinctes; 

b) qu'une ou plusieurs causes d'action soient poursui-
vies en tant qu'instances distinctes; 

c) qu'une indemnite soit versee a la partie qui doit as-
sister a toute etape de l'instance dans laquelle elle n'a 
aucun interet, ou que la partie soit dispensee d'y assis-
ter; 

d) qu'il soit sursis a l'instance engagee contre une par-
tie a la condition que celle-ci soit liee par les conclu-
sions tirees contre une autre partie. 
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(b) order that a person who ought to have been joined
as a party or whose presence before the Court is neces-
sary to ensure that all matters in dispute in the pro-
ceeding may be effectually and completely determined
be added as a party, but no person shall be added as a
plaintiff or applicant without his or her consent, signi-
fied in writing or in such other manner as the Court
may order.

nécessaire au règlement des questions en litige soit
mise hors de cause;

b) que soit constituée comme partie à l’instance toute
personne qui aurait dû l’être ou dont la présence de-
vant la Cour est nécessaire pour assurer une instruc-
tion complète et le règlement des questions en litige
dans l’instance; toutefois, nul ne peut être constitué
codemandeur sans son consentement, lequel est noti-
fié par écrit ou de telle autre manière que la Cour or-
donne.

Directions Directives de la Cour

(2) An order made under subsection (1) shall contain di-
rections as to amendment of the originating document
and any other pleadings.

(2) L’ordonnance rendue en vertu du paragraphe (1)
contient des directives quant aux modifications à appor-
ter à l’acte introductif d’instance et aux autres actes de
procédure.

Consolidation of proceedings Réunion d’instances

105 The Court may order, in respect of two or more pro-
ceedings,

(a) that they be consolidated, heard together or heard
one immediately after the other;

(b) that one proceeding be stayed until another pro-
ceeding is determined; or

(c) that one of the proceedings be asserted as a coun-
terclaim or cross-appeal in another proceeding.

105 La Cour peut ordonner, à l’égard de deux ou plu-
sieurs instances :

a) qu’elles soient réunies, instruites conjointement ou
instruites successivement;

b) qu’il soit sursis à une instance jusqu’à ce qu’une dé-
cision soit rendue à l’égard d’une autre instance;

c) que l’une d’elles fasse l’objet d’une demande recon-
ventionnelle ou d’un appel incident dans une autre
instance.

Separate determination of claims and issues Instruction distincte des causes d’action

106 Where the hearing of two or more claims or parties
in a single proceeding would cause undue complication
or delay or would prejudice a party, the Court may order
that

(a) claims against one or more parties be pursued sep-
arately;

(b) one or more claims be pursued separately;

(c) a party be compensated for, or relieved from, at-
tending any part of the proceeding in which the party
does not have an interest; or

(d) the proceeding against a party be stayed on condi-
tion that the party is bound by any findings against
another party.

106 Lorsque l’audition de deux ou plusieurs causes d’ac-
tion ou parties dans une même instance compliquerait
indûment ou retarderait le déroulement de celle-ci ou
porterait préjudice à une partie, la Cour peut ordonner :

a) que les causes d’action contre une ou plusieurs par-
ties soient poursuivies en tant qu’instances distinctes;

b) qu’une ou plusieurs causes d’action soient poursui-
vies en tant qu’instances distinctes;

c) qu’une indemnité soit versée à la partie qui doit as-
sister à toute étape de l’instance dans laquelle elle n’a
aucun intérêt, ou que la partie soit dispensée d’y assis-
ter;

d) qu’il soit sursis à l’instance engagée contre une par-
tie à la condition que celle-ci soit liée par les conclu-
sions tirées contre une autre partie.
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Federal Courts Rules 
PART 3 Rules Applicable to All Proceedings 
Joinder, Intervention and Parties 
Joinder 
Sections 107-109 

Separate determination of issues 
107 (1) The Court may, at any time, order the trial of an 
issue or that issues in a proceeding be determined sepa-
rately. 

Court may stipulate procedure 
(2) In an order under subsection (1), the Court may give 
directions regarding the procedures to be followed, in-
cluding those applicable to examinations for discovery 
and the discovery of documents. 

Interpleader 

Interpleader 
108 (1) Where two or more persons make conflicting 
daims against another person in respect of property in 
the possession of that person and that person 

(a) daims no interest in the property, and 

(b) is willing to deposit the property with the Court or 
dispose of it as the Court directs, 

that person may bring an ex parte motion for directions 
as to how the daims are to be decided. 

Directions 
(2) On a motion under subsection (1), the Court shall 
give directions regarding 

(a) notice to be given to possible claimants and adver-
tising for claimants; 

(b) the time within which claimants shall be required 
to file their daims; and 

(c) the procedure to be followed in determining the 
rights of the claimants. 

Intervention 

Leave to intervene 
109 (1) The Court may, on motion, grant leave to any 
person to intervene in a proceeding. 

Contents of notice of motion 
(2) Notice of a motion under subsection (1) shall 

(a) set out the full name and address of the proposed 
intervener and of any solicitor acting for the proposed 
intervener; and 

Règles des Cours fédérales 
PARTIE 3 Règles applicables ä toutes les instances 
Réunion de causes d'action, jonction de parties, interventions et parties 
Réunion de causes d'action et jonction de parties 
Articles 107-109 

Instruction distincte des questions en litige 
107 (1) La Cour peut, à tout moment, ordonner l'ins-
truction d'une question soulevée ou ordonner que les 
questions en litige dans une instance soient jugées sépa-
rément. 

Ordonnance de la Cour 
(2) La Cour peut assortir l'ordonnance visée au para-
graphe (1) de directives concernant les procédures à 
suivre, notamment pour la tenue d'un interrogatoire 
préalable et la communication de documents. 

Interplaidoirie 

Interplaidoirie 
108 (1) Lorsque deux ou plusieurs personnes font valoir 
des réclamations contradictoires contre une autre per-
sonne à l'égard de biens qui sont en la possession de 
celle-ci, cette dernière peut, par voie de requête ex parte, 
demander des directives sur la façon de trancher ces ré-
clamations, si : 

a) d'une part, elle ne revendique aucun droit sur ces 
biens; 

b) d'autre part, elle accepte de remettre les biens à la 
Cour ou d'en disposer selon les directives de celle-ci. 

Directives 
(2) Sur réception de la requête visée au paragraphe (1), 
la Cour donne des directives concernant : 

a) l'avis à donner aux réclamants éventuels et la pu-
blicité pertinente; 

b) le délai de dépôt des réclamations; 

c) la procédure à suivre pour décider des droits des 
réclamants. 

Interventions 

Autorisation d'intervenir 
109 (1) La Cour peut, sur requête, autoriser toute per-
sonne à intervenir dans une instance. 

Avis de requête 
(2) L'avis d'une requête présentée pour obtenir l'autori-
sation d'intervenir : 

a) précise les nom et adresse de la personne qui désire 
intervenir et ceux de son avocat, le cas échéant; 
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Separate determination of issues Instruction distincte des questions en litige

107 (1) The Court may, at any time, order the trial of an
issue or that issues in a proceeding be determined sepa-
rately.

107 (1) La Cour peut, à tout moment, ordonner l’ins-
truction d’une question soulevée ou ordonner que les
questions en litige dans une instance soient jugées sépa-
rément.

Court may stipulate procedure Ordonnance de la Cour

(2) In an order under subsection (1), the Court may give
directions regarding the procedures to be followed, in-
cluding those applicable to examinations for discovery
and the discovery of documents.

(2) La Cour peut assortir l’ordonnance visée au para-
graphe (1) de directives concernant les procédures à
suivre, notamment pour la tenue d’un interrogatoire
préalable et la communication de documents.

Interpleader Interplaidoirie

Interpleader Interplaidoirie

108 (1) Where two or more persons make conflicting
claims against another person in respect of property in
the possession of that person and that person

(a) claims no interest in the property, and

(b) is willing to deposit the property with the Court or
dispose of it as the Court directs,

that person may bring an ex parte motion for directions
as to how the claims are to be decided.

108 (1) Lorsque deux ou plusieurs personnes font valoir
des réclamations contradictoires contre une autre per-
sonne à l’égard de biens qui sont en la possession de
celle-ci, cette dernière peut, par voie de requête ex parte,
demander des directives sur la façon de trancher ces ré-
clamations, si :

a) d’une part, elle ne revendique aucun droit sur ces
biens;

b) d’autre part, elle accepte de remettre les biens à la
Cour ou d’en disposer selon les directives de celle-ci.

Directions Directives

(2) On a motion under subsection (1), the Court shall
give directions regarding

(a) notice to be given to possible claimants and adver-
tising for claimants;

(b) the time within which claimants shall be required
to file their claims; and

(c) the procedure to be followed in determining the
rights of the claimants.

(2) Sur réception de la requête visée au paragraphe (1),
la Cour donne des directives concernant :

a) l’avis à donner aux réclamants éventuels et la pu-
blicité pertinente;

b) le délai de dépôt des réclamations;

c) la procédure à suivre pour décider des droits des
réclamants.

Intervention Interventions

Leave to intervene Autorisation d’intervenir

109 (1) The Court may, on motion, grant leave to any
person to intervene in a proceeding.

109 (1) La Cour peut, sur requête, autoriser toute per-
sonne à intervenir dans une instance.

Contents of notice of motion Avis de requête

(2) Notice of a motion under subsection (1) shall

(a) set out the full name and address of the proposed
intervener and of any solicitor acting for the proposed
intervener; and

(2) L’avis d’une requête présentée pour obtenir l’autori-
sation d’intervenir :

a) précise les nom et adresse de la personne qui désire
intervenir et ceux de son avocat, le cas échéant;

KBarrett
Line

KBarrett
Line

KBarrett
Line

KBarrett
Line



Federal Courts Rules 
PART 3 Rules Applicable to All Proceedings 
Joinder, Intervention and Parties 
Intervention 
Sections 109-111.2 

Regles des Cours federates 
PARTIE 3 Regles applicables a toutes les instances 
Reunion de causes d'action, jonction de parties, interventions et parties 
Interventions 
Articles 109-111.2 

(b) describe how the proposed intervener wishes to 
participate in the proceeding and how that participa-
tion will assist the determination of a factual or legal 
issue related to the proceeding. 

Directions 
(3) In granting a motion under subsection (1), the Court 
shall give directions regarding 

(a) the service of documents; and 

(b) the role of the intervener, including costs, rights of 
appeal and any other matters relating to the procedure 
to be followed by the intervener. 

Questions of General Importance 

Notice to Attorney General 
110 Where a question of general importance is raised in 
a proceeding, other than a question referred to in section 
57 of the Act, 

(a) any party may serve notice of the question on the 
Attorney General of Canada and any attorney general 
of a province who may be interested; 

(b) the Court may direct the Administrator to bring 
the proceeding to the attention of the Attorney Gener-
al of Canada and any attorney general of a province 
who may be interested; and 

(c) the Attorney General of Canada and the attorney 
general of a province may apply for leave to intervene. 

Parties 

Unincorporated associations 
111 A proceeding may be brought by or against an unin-
corporated association in the name of the association. 

Partnerships 
111.1 A proceeding by or against two or more persons 
as partners may be brought in the name of the partner-
ship. 
SOR/2002-417, s. 11. 

Sole proprietorships 
111.2 A proceeding by or against a person carrying on 
business as a sole proprietor may be brought in the name 
of the sole proprietorship. 
SOR/2002-417, s. 11. 

b) explique de quelle maniere la personne desire par-
ticiper a l'instance et en quoi sa participation aidera 
la prise d'une decision sur toute question de fait et de 
droit se rapportant a l'instance. 

Directives de la Cour 
(3) La Cour assortit l'autorisation d'intervenir de direc-
tives concernant : 

a) la signification de documents; 

b) le role de l'intervenant, notamment en ce qui 
concerne les depens, les droits d'appel et toute autre 
question relative a la procedure a suivre. 

Question d'importance generale 

Signification au procureur general 
110 Lorsqu'une question d'importance generale, autre 
qu'une question visee a Particle 57 de la Loi, est soulevee 
dans une instance : 

a) toute partie peut signifier un avis de la question au 
procureur general du Canada et au procureur general 
de toute province qui peut etre interesse; 

b) la Cour peut ordonner a l'administrateur de porter 
l'instance a l'attention du procureur general du 
Canada et du procureur general de toute province qui 
peut etre interesse; 

c) le procureur general du Canada et le procureur ge-
neral de toute province peuvent demander l'autorisa-
tion d'intervenir. 

Parties 

Associations sans personnalite morale 
111 Une instance peut etre introduite par ou contre une 
association sans personnalite morale, en son nom. 

Societe de personnes 
111.1 Une instance introduite par ou contre deux ou 
plusieurs personnes en qualite d'associees peut l'etre au 
nom de la societe de personnes. 
DORS/2002-417, art. 11. 

Entreprise non dot6e de la personnalite morale 
111.2 Une instance introduite par ou contre une per-
sonne qui exploite une entreprise a proprietaire unique 
non dotee de la personnalite morale peut l'etre au nom 
de l'entreprise. 
DORS/2002-417, art. 11. 
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(b) describe how the proposed intervener wishes to
participate in the proceeding and how that participa-
tion will assist the determination of a factual or legal
issue related to the proceeding.

b) explique de quelle manière la personne désire par-
ticiper à l’instance et en quoi sa participation aidera à
la prise d’une décision sur toute question de fait et de
droit se rapportant à l’instance.

Directions Directives de la Cour

(3) In granting a motion under subsection (1), the Court
shall give directions regarding

(a) the service of documents; and

(b) the role of the intervener, including costs, rights of
appeal and any other matters relating to the procedure
to be followed by the intervener.

(3) La Cour assortit l’autorisation d’intervenir de direc-
tives concernant :

a) la signification de documents;

b) le rôle de l’intervenant, notamment en ce qui
concerne les dépens, les droits d’appel et toute autre
question relative à la procédure à suivre.

Questions of General Importance Question d’importance générale

Notice to Attorney General Signification au procureur général

110 Where a question of general importance is raised in
a proceeding, other than a question referred to in section
57 of the Act,

(a) any party may serve notice of the question on the
Attorney General of Canada and any attorney general
of a province who may be interested;

(b) the Court may direct the Administrator to bring
the proceeding to the attention of the Attorney Gener-
al of Canada and any attorney general of a province
who may be interested; and

(c) the Attorney General of Canada and the attorney
general of a province may apply for leave to intervene.

110 Lorsqu’une question d’importance générale, autre
qu’une question visée à l’article 57 de la Loi, est soulevée
dans une instance :

a) toute partie peut signifier un avis de la question au
procureur général du Canada et au procureur général
de toute province qui peut être intéressé;

b) la Cour peut ordonner à l’administrateur de porter
l’instance à l’attention du procureur général du
Canada et du procureur général de toute province qui
peut être intéressé;

c) le procureur général du Canada et le procureur gé-
néral de toute province peuvent demander l’autorisa-
tion d’intervenir.

Parties Parties

Unincorporated associations Associations sans personnalité morale

111 A proceeding may be brought by or against an unin-
corporated association in the name of the association.

111 Une instance peut être introduite par ou contre une
association sans personnalité morale, en son nom.

Partnerships Société de personnes

111.1 A proceeding by or against two or more persons
as partners may be brought in the name of the partner-
ship.
SOR/2002-417, s. 11.

111.1 Une instance introduite par ou contre deux ou
plusieurs personnes en qualité d’associées peut l’être au
nom de la société de personnes.
DORS/2002-417, art. 11.

Sole proprietorships Entreprise non dotée de la personnalité morale

111.2 A proceeding by or against a person carrying on
business as a sole proprietor may be brought in the name
of the sole proprietorship.
SOR/2002-417, s. 11.

111.2 Une instance introduite par ou contre une per-
sonne qui exploite une entreprise à propriétaire unique
non dotée de la personnalité morale peut l’être au nom
de l’entreprise.
DORS/2002-417, art. 11.
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Federal Courts Rules 
PART 5 Applications 
Application of this Part 
Sections 300-303 

General 

Contents of application 
301 An application shall be commenced by a notice of 
application in Form 301, setting out 

(a) the name of the court to which the application is 
addressed; 

(b) the names of the applicant and respondent; 

(c) where the application is an application for judicial 
review, 

(i) the tribunal in respect of which the application 
is made, and 

(ii) the date and details of any order in respect of 
which judicial review is sought and the date on 
which it was first communicated to the applicant; 

(d) a precise statement of the relief sought; 

(e) a complete and concise statement of the grounds 
intended to be argued, including a reference to any 
statutory provision or rule to be relied on; and 

(f) a list of the documentary evidence to be used at the 
hearing of the application. 

SOR/2004-283, s. 36. 

Limited to single order 
302 Unless the Court orders otherwise, an application 
for judicial review shall be limited to a single order in re-
spect of which relief is sought. 

Respondents 
303 (1) Subject to subsection (2), an applicant shall 
name as a respondent every person 

(a) directly affected by the order sought in the appli-
cation, other than a tribunal in respect of which the 
application is brought; or 

(b) required to be named as a party under an Act of 
Parliament pursuant to which the application is 
brought. 

Regles des Cours federates 
PARTIES Demandes 
Champ d'application 
Articles 300-303 

h) aux demandes pour l'enregistrement, la reconnais-
sance ou l'execution d'un jugement etranger visees aux 
regles 327 a 334. 

DORS/2002-417, art. 18(A); DORS/2004-283, art. 37; 2014, ch. 20, art. 366(A). 

Dispositions generales 

Avis de demande — forme et contenu 
301 La demande est introduite par un avis de demande, 
etabli selon la formule 301, qui contient les renseigne-
ments suivants : 

a) le nom de la tour a laquelle la demande est adres-
see; 

b) les noms du demandeur et du defendeur; 

c) s'il s'agit d'une demande de controle judiciaire : 

(i) le nom de l'office federal vise par la demande, 

(ii) le cas echeant, la date et les particularites de 
l'ordonnance qui fait l'objet de la demande ainsi 
que la date de la premiere communication de l'or-
donnance au demandeur; 

d) un enonce precis de la reparation demandee; 

e) un enonce complet et concis des motifs invoques, 
avec mention de toute disposition legislative ou regle 
applicable; 

f) la liste des documents qui seront utilises en preuve 
a l'audition de la demande. 

DORS/2004-283, art. 36. 

Limites 
302 Sauf ordonnance contraire de la Cour, la demande 
de controle judiciaire ne peut porter que sur une seule 
ordonnance pour laquelle une reparation est demandee. 

Defendeurs 
303 (1) Sous reserve du paragraphe (2), le demandeur 
design a titre de defendeur : 

a) toute personne directement touchee par l'ordon-
nance recherchee, autre que l'office federal vise par la 
demande; 

b) toute autre personne qui doit etre designee a titre 
de partie aux termes de la loi federale ou de ses textes 
d'application qui prevoient ou autorisent la presenta-
tion de la demande. 
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h) aux demandes pour l’enregistrement, la reconnais-
sance ou l’exécution d’un jugement étranger visées aux
règles 327 à 334.

DORS/2002-417, art. 18(A); DORS/2004-283, art. 37; 2014, ch. 20, art. 366(A).

General Dispositions générales

Contents of application Avis de demande — forme et contenu

301 An application shall be commenced by a notice of
application in Form 301, setting out

(a) the name of the court to which the application is
addressed;

(b) the names of the applicant and respondent;

(c) where the application is an application for judicial
review,

(i) the tribunal in respect of which the application
is made, and

(ii) the date and details of any order in respect of
which judicial review is sought and the date on
which it was first communicated to the applicant;

(d) a precise statement of the relief sought;

(e) a complete and concise statement of the grounds
intended to be argued, including a reference to any
statutory provision or rule to be relied on; and

(f) a list of the documentary evidence to be used at the
hearing of the application.

SOR/2004-283, s. 36.

301 La demande est introduite par un avis de demande,
établi selon la formule 301, qui contient les renseigne-
ments suivants :

a) le nom de la cour à laquelle la demande est adres-
sée;

b) les noms du demandeur et du défendeur;

c) s’il s’agit d’une demande de contrôle judiciaire :

(i) le nom de l’office fédéral visé par la demande,

(ii) le cas échéant, la date et les particularités de
l’ordonnance qui fait l’objet de la demande ainsi
que la date de la première communication de l’or-
donnance au demandeur;

d) un énoncé précis de la réparation demandée;

e) un énoncé complet et concis des motifs invoqués,
avec mention de toute disposition législative ou règle
applicable;

f) la liste des documents qui seront utilisés en preuve
à l’audition de la demande.

DORS/2004-283, art. 36.

Limited to single order Limites

302 Unless the Court orders otherwise, an application
for judicial review shall be limited to a single order in re-
spect of which relief is sought.

302 Sauf ordonnance contraire de la Cour, la demande
de contrôle judiciaire ne peut porter que sur une seule
ordonnance pour laquelle une réparation est demandée.

Respondents Défendeurs

303 (1) Subject to subsection (2), an applicant shall
name as a respondent every person

(a) directly affected by the order sought in the appli-
cation, other than a tribunal in respect of which the
application is brought; or

(b) required to be named as a party under an Act of
Parliament pursuant to which the application is
brought.

303 (1) Sous réserve du paragraphe (2), le demandeur
désigne à titre de défendeur :

a) toute personne directement touchée par l’ordon-
nance recherchée, autre que l’office fédéral visé par la
demande;

b) toute autre personne qui doit être désignée à titre
de partie aux termes de la loi fédérale ou de ses textes
d’application qui prévoient ou autorisent la présenta-
tion de la demande.
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Federal Courts Rules 
PART 5 Applications 
General 
Sections 303-304 

Application for judicial review 
(2) Where in an application for judicial review there are 
no persons that can be named under subsection (1), the 
applicant shall name the Attorney General of Canada as a 
respondent. 

Substitution for Attorney General 
(3) On a motion by the Attorney General of Canada, 
where the Court is satisfied that the Attorney General is 
unable or unwilling to act as a respondent after having 
been named under subsection (2), the Court may substi-
tute another person or body, including the tribunal in re-
spect of which the application is made, as a respondent in 
the place of the Attorney General of Canada. 

Service of notice of application 
304 (1) Unless the Court directs otherwise, within 10 
days after the issuance of a notice of application, the ap-
plicant shall serve it on 

(a) all respondents; 

(b) in respect of an application for judicial review or 
an application appealing the order of a tribunal, 

(i) in respect of an application other than one relat-
ing to a decision of a visa officer, the tribunal in re-
spect of which the application is brought, 

(ii) any other person who participated in the pro-
ceeding before the tribunal in respect of which the 
application is made, and 

(iii) the Attorney General of Canada; 

(c) where the application is made under the Access to 
Information Act, Part 1 of the Personal Information 
Protection and Electronic Documents Act, the Privacy 
Act or the Official Languages Act, the Commissioner 
named for the purposes of that Act; and 

(d) any other person required to be served under an 
Act of Parliament pursuant to which the application is 
brought. 

Motion for directions as to service 
(2) Where there is any uncertainty as to who are the ap-
propriate persons to be served with a notice of applica-
tion, the applicant may bring an ex parte motion for di-
rections to the Court. 

Règles des Cours fédérales 
PARTIE 5 Demandes 
Dispositions générales 
Articles 303-304 

Défendeurs — demande de contrôle judiciaire 
(2) Dans une demande de contrôle judiciaire, si aucun 
défendeur n'est désigné en application du paragraphe 
(1), le demandeur désigne le procureur général du 
Canada à ce titre. 

Remplaçant du procureur général 
(3) La Cour peut, sur requête du procureur général du 
Canada, si elle est convaincue que celui-ci est incapable 
d'agir à titre de défendeur ou n'est pas disposé à le faire 
après avoir été ainsi désigné conformément au para-
graphe (2), désigner en remplacement une autre per-
sonne ou entité, y compris l'office fédéral visé par la de-
mande. 

Signification de l'avis de demande 
304 (1) Sauf directives contraires de la Cour, le deman-
deur signifie l'avis de demande dans les 10 jours suivant 
sa délivrance : 

a) aux défendeurs; 

b) s'il s'agit d'une demande de contrôle judiciaire ou 
d'un appel d'une ordonnance d'un office fédéral : 

(i) à l'office fédéral visé par la demande, sauf s'il 
s'agit d'un agent des visas, 

(ii) à toute autre personne qui a participé à l'ins-
tance devant l'office fédéral visé par la demande, 

(iii) au procureur général du Canada; 

c) si la demande est présentée en vertu de la Loi sur 
l'accès à l'information, la Loi sur la protection des 
renseignements personnels, la partie 1 de la Loi sur la 
protection des renseignements personnels et les docu-
ments électroniques ou la Loi sur les langues offi-
cielles, au commissaire compétent sous le régime de 
cette loi; 

d) à toute autre personne devant en recevoir significa-
tion aux termes de la loi fédérale ou de ses textes d'ap-
plication qui prévoient ou autorisent la présentation 
de la demande. 

Directives sur la signification 
(2) En cas de doute quant à savoir qui doit recevoir signi-
fication de l'avis de demande, le demandeur peut, par 
voie de requête ex parte, demander des directives à la 
Cour. 
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Application for judicial review Défendeurs — demande de contrôle judiciaire

(2) Where in an application for judicial review there are
no persons that can be named under subsection (1), the
applicant shall name the Attorney General of Canada as a
respondent.

(2) Dans une demande de contrôle judiciaire, si aucun
défendeur n’est désigné en application du paragraphe
(1), le demandeur désigne le procureur général du
Canada à ce titre.

Substitution for Attorney General Remplaçant du procureur général

(3) On a motion by the Attorney General of Canada,
where the Court is satisfied that the Attorney General is
unable or unwilling to act as a respondent after having
been named under subsection (2), the Court may substi-
tute another person or body, including the tribunal in re-
spect of which the application is made, as a respondent in
the place of the Attorney General of Canada.

(3) La Cour peut, sur requête du procureur général du
Canada, si elle est convaincue que celui-ci est incapable
d’agir à titre de défendeur ou n’est pas disposé à le faire
après avoir été ainsi désigné conformément au para-
graphe (2), désigner en remplacement une autre per-
sonne ou entité, y compris l’office fédéral visé par la de-
mande.

Service of notice of application Signification de l’avis de demande

304 (1) Unless the Court directs otherwise, within 10
days after the issuance of a notice of application, the ap-
plicant shall serve it on

(a) all respondents;

(b) in respect of an application for judicial review or
an application appealing the order of a tribunal,

(i) in respect of an application other than one relat-
ing to a decision of a visa officer, the tribunal in re-
spect of which the application is brought,

(ii) any other person who participated in the pro-
ceeding before the tribunal in respect of which the
application is made, and

(iii) the Attorney General of Canada;

(c) where the application is made under the Access to
Information Act, Part 1 of the Personal Information
Protection and Electronic Documents Act, the Privacy
Act or the Official Languages Act, the Commissioner
named for the purposes of that Act; and

(d) any other person required to be served under an
Act of Parliament pursuant to which the application is
brought.

304 (1) Sauf directives contraires de la Cour, le deman-
deur signifie l’avis de demande dans les 10 jours suivant
sa délivrance :

a) aux défendeurs;

b) s’il s’agit d’une demande de contrôle judiciaire ou
d’un appel d’une ordonnance d’un office fédéral :

(i) à l’office fédéral visé par la demande, sauf s’il
s’agit d’un agent des visas,

(ii) à toute autre personne qui a participé à l’ins-
tance devant l’office fédéral visé par la demande,

(iii) au procureur général du Canada;

c) si la demande est présentée en vertu de la Loi sur
l’accès à l’information, la Loi sur la protection des
renseignements personnels, la partie 1 de la Loi sur la
protection des renseignements personnels et les docu-
ments électroniques ou la Loi sur les langues offi-
cielles, au commissaire compétent sous le régime de
cette loi;

d) à toute autre personne devant en recevoir significa-
tion aux termes de la loi fédérale ou de ses textes d’ap-
plication qui prévoient ou autorisent la présentation
de la demande.

Motion for directions as to service Directives sur la signification

(2) Where there is any uncertainty as to who are the ap-
propriate persons to be served with a notice of applica-
tion, the applicant may bring an ex parte motion for di-
rections to the Court.

(2) En cas de doute quant à savoir qui doit recevoir signi-
fication de l’avis de demande, le demandeur peut, par
voie de requête ex parte, demander des directives à la
Cour.
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Federal Courts Rules 
PART 5 Applications 
Exceptions to General Procedure 
Sections 316.1-317 

Exceptions to General Procedure 

Règles des Cours fédérales 
PARTIE 5 Demandes 
Exceptions aux règles générales de procédure 
Articles 316.1-317 

Ex parte proceedings 
316.1 Despite rules 304, 306, 309 and 314, fora proceed-
ing referred to in paragraph 300(b) that is brought ex 
parte, 

(a) the notice of application, the applicant's record, af-
fidavits and documentary exhibits and the requisition 
for hearing are not required to be served; and 

(b) the applicant's record and the requisition for hear-
ing must be filed at the lime the notice of application 
is filed. 

SOR/2013-18, s. 10. 

Summary application under Incarne TaxAct 

316.2 (1) Except for rule 359, the procedures set out in 
Part 7 apply, with any modifications that are required, to 
a summary application brought under section 231.7 of 
the Income TaxAct. 

Commencing the application 
(2) The application shall be commenced by a notice of 
summary application in Form 316.2. 
SOR/2013-18, s. 10. 

Material in the Possession of a 
Tribunal 

Material from tribunal 
317 (1) A party may request material relevant to an ap-
plication that is in the possession of a tribunal whose or-
der is the subject of the application and not in the posses-
sion of the party by serving on the tribunal and filing a 
written request, identifying the material requested. 

Request in notice of application 
(2) An applicant may include a request under subsection 
(1) in its notice of application. 

Service of request 
(3) If an applicant does not include a request under sub-
section (1) in its notice of application, the applicant shall 
serve the request on the other parties. 
SOR/2002-417, s. 19; SOR/2006-219, s. 11(F). 

Exceptions aux règles générales de 
procédure 

Instances présentées ex parte 
316.1 Malgré les règles 304, 306, 309 et 314, s'agissant 
d'instances visées à l'alinéa 300b) qui sont présentées ex 
parte : 

a) l'avis de demande, le dossier du demandeur, les af-
fidavits et pièces documentaires du demandeur et la 
demande d'audience n'ont pas à être signifiés; 

b) le dossier du demandeur et la demande d'audience 
doivent être déposés au moment du dépôt de l'avis de 
demande. 

DORS/2013-18, art. 10. 

Demande sommaire en vertu de la Loi de l'impôt sur 
le revenu 
316.2 (1) À l'exception de la règle 359, la procédure éta-
blie à la partie 7 s'applique, avec les modifications néces-
saires, à la demande sommaire présentée en vertu de l'ar-
ticle 231.7 de la Loi de l'impôt sur le revenu. 

Introduction de la demande 
(2) La demande est introduite par un avis de demande 
sommaire établi selon la formule 316.2. 
DORS/2013-18, art. 10. 

Obtention de documents en la 
possession d'un office fédéral 

Matériel en la possession de l'office fédéral 
317 (1) Toute partie peut demander la transmission des 
documents ou des éléments matériels pertinents quant à 
la demande, qu'elle n'a pas mais qui sont en la possession 
de l'office fédéral dont l'ordonnance fait l'objet de la de-
mande, en signifiant à l'office une requête à cet effet puis 
en la déposant. La requête précise les documents ou les 
éléments matériels demandés. 

Demande inclue dans l'avis de demande 
(2) Un demandeur peut inclure sa demande de transmis-
sion de documents dans son avis de demande. 

Signification de la demande de transmission 
(3) Si le demandeur n'inclut pas sa demande de trans-
mission de documents dans son avis de demande, il est 
tenu de signifier cette demande aux autres parties. 
DORS/2002-417, art. 19; DORS/2006-219, art. 11(F). 
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Exceptions to General Procedure Exceptions aux règles générales de
procédure

Ex parte proceedings Instances présentées ex parte
316.1 Despite rules 304, 306, 309 and 314, for a proceed-
ing referred to in paragraph 300(b) that is brought ex
parte,

(a) the notice of application, the applicant’s record, af-
fidavits and documentary exhibits and the requisition
for hearing are not required to be served; and

(b) the applicant’s record and the requisition for hear-
ing must be filed at the time the notice of application
is filed.

SOR/2013-18, s. 10.

316.1 Malgré les règles 304, 306, 309 et 314, s’agissant
d’instances visées à l’alinéa 300b) qui sont présentées ex
parte :

a) l’avis de demande, le dossier du demandeur, les af-
fidavits et pièces documentaires du demandeur et la
demande d’audience n’ont pas à être signifiés;

b) le dossier du demandeur et la demande d’audience
doivent être déposés au moment du dépôt de l’avis de
demande.

DORS/2013-18, art. 10.

Summary application under Income Tax Act Demande sommaire en vertu de la Loi de l’impôt sur
le revenu

316.2 (1) Except for rule 359, the procedures set out in
Part 7 apply, with any modifications that are required, to
a summary application brought under section 231.7 of
the Income Tax Act.

316.2 (1) À l’exception de la règle 359, la procédure éta-
blie à la partie 7 s’applique, avec les modifications néces-
saires, à la demande sommaire présentée en vertu de l’ar-
ticle 231.7 de la Loi de l’impôt sur le revenu.

Commencing the application Introduction de la demande

(2) The application shall be commenced by a notice of
summary application in Form 316.2.
SOR/2013-18, s. 10.

(2) La demande est introduite par un avis de demande
sommaire établi selon la formule 316.2.
DORS/2013-18, art. 10.

Material in the Possession of a
Tribunal

Obtention de documents en la
possession d’un office fédéral

Material from tribunal Matériel en la possession de l’office fédéral

317 (1) A party may request material relevant to an ap-
plication that is in the possession of a tribunal whose or-
der is the subject of the application and not in the posses-
sion of the party by serving on the tribunal and filing a
written request, identifying the material requested.

317 (1) Toute partie peut demander la transmission des
documents ou des éléments matériels pertinents quant à
la demande, qu’elle n’a pas mais qui sont en la possession
de l’office fédéral dont l’ordonnance fait l’objet de la de-
mande, en signifiant à l’office une requête à cet effet puis
en la déposant. La requête précise les documents ou les
éléments matériels demandés.

Request in notice of application Demande inclue dans l’avis de demande

(2) An applicant may include a request under subsection
(1) in its notice of application.

(2) Un demandeur peut inclure sa demande de transmis-
sion de documents dans son avis de demande.

Service of request Signification de la demande de transmission

(3) If an applicant does not include a request under sub-
section (1) in its notice of application, the applicant shall
serve the request on the other parties.
SOR/2002-417, s. 19; SOR/2006-219, s. 11(F).

(3) Si le demandeur n’inclut pas sa demande de trans-
mission de documents dans son avis de demande, il est
tenu de signifier cette demande aux autres parties.
DORS/2002-417, art. 19; DORS/2006-219, art. 11(F).
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Federal Courts Rules 
PART 5 Applications 
Material in the Possession of a Tribunal 
Sections 318-321 

%Wes des Cours federates 
PARTIE 5 Demandes 
Obtention de documents en la possession d'un office federal 
Articles 318-321 

Material to be transmitted 
318 (1) Within 20 days after service of a request under 
rule 317, the tribunal shall transmit 

(a) a certified copy of the requested material to the 
Registry and to the party making the request; or 

(b) where the material cannot be reproduced, the 
original material to the Registry. 

Objection by tribunal 
(2) Where a tribunal or party objects to a request under 
rule 317, the tribunal or the party shall inform all parties 
and the Administrator, in writing, of the reasons for the 
objection. 

Directions as to procedure 
(3) The Court may give directions to the parties and to a 
tribunal as to the procedure for making submissions with 
respect to an objection under subsection (2). 

Order 
(4) The Court may, after hearing submissions with re-
spect to an objection under subsection (2), order that a 
certified copy, or the original, of all or part of the materi-
al requested be forwarded to the Registry. 

Return of material 
319 Unless the Court directs otherwise, after an applica-
tion has been heard, the Administrator shall return to a 
tribunal any original material received from it under rule 
318. 

References from a Tribunal 

Definition of reference 
320 (1) In rules 321 to 323, reference means a reference 
to the Court made by a tribunal or by the Attorney Gen-
eral of Canada under section 18.3 of the Act. 

Procedures on applications apply 
(2) Subject to rules 321 to 323, rules 309 to 311 apply to 
references. 

Notice of application on reference 
321 A notice of application in respect of a reference 
shall set out 

(a) the name of the court to which the application is 
addressed; 

Documents a transmettre 
318 (1) Dans les 20 jours suivant la signification de la 
demande de transmission visee a la regle 317, l'office fe-
deral transmet : 

a) au greffe et a la partie qui en a fait la demande une 
copie certifiee conforme des documents en cause; 

b) au greffe les documents qui ne se pretent pas a la 
reproduction et les elements materiels en cause. 

Opposition de l'office federal 
(2) Si l'office federal ou une partie s'opposent a la de-
mande de transmission, ils informent par ecrit toutes les 
parties et l'administrateur des motifs de leur opposition. 

Directives de la Cour 
(3) La Cour peut donner aux parties et a l'office federal 
des directives sur la fawn de proceder pour presenter des 
observations au sujet d'une opposition a la demande de 
transmission. 

Ordonnance 
(4) La Cour peut, apres avoir entendu les observations 
sur l'opposition, ordonner qu'une copie certifiee 
conforme ou l'original des documents ou que les ele-
ments materiels soient transmis, en totalite ou en partie, 
au greffe. 

Documents retourn6s 
319 Sauf directives contraires de la Cour, apres l'audi-
tion de la demande, l'administrateur retourne a l'office 
federal les originaux requs aux termes de la regle 318. 

Renvois d'un office f6d6ral 

Definition 
320 (1) Dans les regles 321 a 323, renvoi s'entend d'un 
renvoi fait a la Cour par un office federal ou le procureur 
general du Canada en vertu de Particle 18.3 de la Loi. 

Application d'autres dispositions 
(2) Sous reserve des regles 321 a 323, les regles 309 a 311 
s'appliquent aux renvois. 

Contenu de l'avis de demande 
321 L'avis de demande concernant un renvoi contient 
les renseignements suivants : 

a) le nom de la tour a laquelle la demande est adres-
see; 

Current to February 24, 2021 

Last amended on June 17, 2019 

112 A jour au 24 Wrier 2021 

Derniere modification le 17 juin 2019 

Federal Courts Rules Règles des Cours fédérales
PART 5 Applications PARTIE 5 Demandes
Material in the Possession of a Tribunal Obtention de documents en la possession d’un office fédéral
Sections 318-321 Articles 318-321

Current to February 24, 2021

Last amended on June 17, 2019

112 À jour au 24 février 2021

Dernière modification le 17 juin 2019

Material to be transmitted Documents à transmettre

318 (1) Within 20 days after service of a request under
rule 317, the tribunal shall transmit

(a) a certified copy of the requested material to the
Registry and to the party making the request; or

(b) where the material cannot be reproduced, the
original material to the Registry.

318 (1) Dans les 20 jours suivant la signification de la
demande de transmission visée à la règle 317, l’office fé-
déral transmet :

a) au greffe et à la partie qui en a fait la demande une
copie certifiée conforme des documents en cause;

b) au greffe les documents qui ne se prêtent pas à la
reproduction et les éléments matériels en cause.

Objection by tribunal Opposition de l’office fédéral

(2) Where a tribunal or party objects to a request under
rule 317, the tribunal or the party shall inform all parties
and the Administrator, in writing, of the reasons for the
objection.

(2) Si l’office fédéral ou une partie s’opposent à la de-
mande de transmission, ils informent par écrit toutes les
parties et l’administrateur des motifs de leur opposition.

Directions as to procedure Directives de la Cour

(3) The Court may give directions to the parties and to a
tribunal as to the procedure for making submissions with
respect to an objection under subsection (2).

(3) La Cour peut donner aux parties et à l’office fédéral
des directives sur la façon de procéder pour présenter des
observations au sujet d’une opposition à la demande de
transmission.

Order Ordonnance

(4) The Court may, after hearing submissions with re-
spect to an objection under subsection (2), order that a
certified copy, or the original, of all or part of the materi-
al requested be forwarded to the Registry.

(4) La Cour peut, après avoir entendu les observations
sur l’opposition, ordonner qu’une copie certifiée
conforme ou l’original des documents ou que les élé-
ments matériels soient transmis, en totalité ou en partie,
au greffe.

Return of material Documents retournés

319 Unless the Court directs otherwise, after an applica-
tion has been heard, the Administrator shall return to a
tribunal any original material received from it under rule
318.

319 Sauf directives contraires de la Cour, après l’audi-
tion de la demande, l’administrateur retourne à l’office
fédéral les originaux reçus aux termes de la règle 318.

References from a Tribunal Renvois d’un office fédéral

Definition of reference Définition

320 (1) In rules 321 to 323, reference means a reference
to the Court made by a tribunal or by the Attorney Gen-
eral of Canada under section 18.3 of the Act.

320 (1) Dans les règles 321 à 323, renvoi s’entend d’un
renvoi fait à la Cour par un office fédéral ou le procureur
général du Canada en vertu de l’article 18.3 de la Loi.

Procedures on applications apply Application d’autres dispositions

(2) Subject to rules 321 to 323, rules 309 to 311 apply to
references.

(2) Sous réserve des règles 321 à 323, les règles 309 à 311
s’appliquent aux renvois.

Notice of application on reference Contenu de l’avis de demande

321 A notice of application in respect of a reference
shall set out

(a) the name of the court to which the application is
addressed;

321 L’avis de demande concernant un renvoi contient
les renseignements suivants :

a) le nom de la cour à laquelle la demande est adres-
sée;
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An Act to provide for the financial 
administration of the Government of 
Canada, the establishment and maintenance 
of the accounts of Canada and the control of 
Crown corporations 

Short Title 
Short titis 

This Act may be cited as the Financial Administration 
Act. 
Ra eF.Itte 

Interpretation 

osirniticos 
2 In this Act, 

appropriaivligkitetet imans, 

(a) with respect to a department named in Schedule 
the Minister presiding over the department, 

(ai) with respect to a division orbranch of the fecler-
al public teministrattn set out in column I of Sched-
ule LI, the Minister set cut in column II of that Sched-
ule, 

with respect to a commission under the Inquiries 
An, the Minister designated by order of the Governor 
in Council as the appropriate Minister, 

(o) with respect to the Senate and the office of the 
Senate Ethics Officer, the Speaker of the Senate, with 
respect to the flouse of Commons, the Heard cf Inter-
nai Economy, with respect to the office of the Conflict 
of Interest and Ethics Commissioner, the Speaker of 
the flouse of Canins, acrd with respect to the Li-
brary of Parliament, the Parliamentary Protective Ser-
vice and the office cf the Parliamentary Budget Offi-
ce; the Speakers of the Senate acrd the flouse of 
Gommons, 

19%, ch. F-11 

Loi relative à la gestion des finances 
publiques, à la création et à le tenue des 
comptes du Canada et au contrôle des 
sociétés d'État 

Titre abrégé 
Mimai:0SO 
1 Lof sur la gestion des finances publiques. 
ail ert FOL eft 1 

Définitions 
DenitIono 
2 Les définitions qui suivent s'appliquent a la présente 
loi. 

agent agréé Personne autorisée par le ministre a placer 
des valeurs auprès de souscripteurs ou d'aexpéreure. 
(authorized agent) 

agent comptable Outre les agents comptables nommés 
en vertu de la partie IV, la Banque du Canada. (regis-
trer) 

agent ilnarriger Outre les agents financiers nommés en 
vertu de la partie IV, la Banque du Canada. 'irisai/ 
usent 

Mens pubis" Biens de toute nature, à l'exception de 
fonds, appartenant a Sa Majesté du chef du Canada. 
(pubic propeny) 

Met du liter Billet, avec ou sans certificat émis par 
Sa Majesté ou en son nom, constatant k droit dubénéfi-
ciaire inscrit ou du porteur ec toucher, à une date située 
dans les douze mois suivant celle de son émission, la 
somme qui y est spécifiée a titre de principal. (treesury 
note) 
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An Act to provide for the financial
administration of the Government of
Canada, the establishment and maintenance
of the accounts of Canada and the control of
Crown corporations

Loi relative à la gestion des finances
publiques, à la création et à la tenue des
comptes du Canada et au contrôle des
sociétés d’État

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the Financial Administration
Act.
R.S., c. F-10, s. 1.

1 Loi sur la gestion des finances publiques.
S.R., ch. F-10, art. 1.

Interpretation Définitions

Definitions Définitions

2 In this Act,

appropriate Minister means,

(a) with respect to a department named in Schedule I,
the Minister presiding over the department,

(a.1) with respect to a division or branch of the feder-
al public administration set out in column I of Sched-
ule I.1, the Minister set out in column II of that Sched-
ule,

(b) with respect to a commission under the Inquiries
Act, the Minister designated by order of the Governor
in Council as the appropriate Minister,

(c) with respect to the Senate and the office of the
Senate Ethics Officer, the Speaker of the Senate, with
respect to the House of Commons, the Board of Inter-
nal Economy, with respect to the office of the Conflict
of Interest and Ethics Commissioner, the Speaker of
the House of Commons, and with respect to the Li-
brary of Parliament, the Parliamentary Protective Ser-
vice and the office of the Parliamentary Budget Offi-
cer, the Speakers of the Senate and the House of
Commons,

2 Les définitions qui suivent s’appliquent à la présente
loi.

agent agréé Personne autorisée par le ministre à placer
des valeurs auprès de souscripteurs ou d’acquéreurs.
(authorized agent)

agent comptable Outre les agents comptables nommés
en vertu de la partie IV, la Banque du Canada. (regis-
trar)

agent financier Outre les agents financiers nommés en
vertu de la partie IV, la Banque du Canada. (fiscal
agent)

biens publics Biens de toute nature, à l’exception de
fonds, appartenant à Sa Majesté du chef du Canada.
(public property)

billet du Trésor Billet, avec ou sans certificat, émis par
Sa Majesté ou en son nom, constatant le droit du bénéfi-
ciaire inscrit ou du porteur de toucher, à une date située
dans les douze mois suivant celle de son émission, la
somme qui y est spécifiée à titre de principal. (treasury
note)



Financial Administration 
Interpretation 
Section 2 

(c.1) with respect to a departmental corporation, the 
Minister designated by order of the Governor in Coun-
cil as the appropriate Minister, and 

(d) with respect to a Crown corporation, the appropri-
ate Minister as defined in subsection 83(1); (ministre 
compétent) 

appropriation means any authority of Parliament to pay 
money out of the Consolidated Revenue Fund; (crédit) 

Auditor General of Canada means the officer appoint-
ed pursuant to subsection 3(1) of the Auditor General 
Act; (vérificateur général) 

authorized agent means any person authorized by the 
Minister to accept subscriptions for or make sales of se-
curities; (agent agréé) 

Consolidated Revenue Fund means the aggregate of all 
public moneys that are on deposit at the credit of the Re-
ceiver General; (Trésor) 

Crown corporation has the meaning assigned by sub-
section 83(1); (société d'État) 

department means 

(a) any of the departments named in Schedule I, 

(a.1) any of the divisions or branches of the federal 
public administration set out in column I of Schedule 
I.1, 

(b) a commission under the Inquiries Act that is des-
ignated by order of the Governor in Council as a de-
partment for the purposes of this Act, 

(c) the staffs of the Senate, House of Commons, Li-
brary of Parliament, office of the Senate Ethics Officer, 
office of the Conflict of Interest and Ethics Commis-
sioner, Parliamentary Protective Service and office of 
the Parliamentary Budget Officer, and 

(d) any departmental corporation; (ministère) 

departmental corporation means a corporation named 
in Schedule II; (établissement public) 

fiscal agent means a fiscal agent appointed under Part 
W and includes the Bank of Canada; (agent financier) 

fiscal yea► means the period beginning on April 1 in one 
year and ending on March 31 in the next year; (exercice) 

Minister means the Minister of Finance; (ministre) 

Gestion des finances publiques 
Définitions 
Article 2 

bon du Trésor Bon, avec ou sans certificat, émis par Sa 
Majesté ou en son nom, constatant le droit du bénéfi-
ciaire inscrit ou du porteur de toucher, à une date située 
dans les douze mois suivant celle de son émission, la 
somme qui y est spécifiée à titre de principal. (treasury 
bill) 

certificat de valeur Certificat émis par Sa Majesté ou en 
son nom qui représente une partie de la dette publique 
du Canada. (security certificate) 

crédit Autorisation donnée par le Parlement d'effectuer 
des paiements sur le Trésor. (appropriation) 

effet de commerce Titre négociable, notamment 
chèque, chèque de voyage, traite, lettre de change ou titre 
de versement postal. (negotiable instrument) 

établissement public Personne morale mentionnée à 
l'annexe II. (departmental corporation) 

exercice La période commençant le 1 er avril d'une année 
et se terminant le 31 mars de l'année suivante. (fiscal 
year) 

fonctionnaire public Ministre ou toute autre personne 
employée dans l'administration publique fédérale. (pub-
lic officer) 

fonds Sommes d'argent; y sont assimilés les effets de 
commerce. (money) 

fonds publics Fonds appartenant au Canada, perçus ou 
reçus par le receveur général ou un autre fonctionnaire 
public agissant en sa qualité officielle ou toute autre per-
sonne autorisée à en percevoir ou recevoir. La présente 
définition vise notamment : 

a) les recettes de l'État; 

b) les emprunts effectués par le Canada ou les pro-
duits de l'émission ou de la vente de titres; 

c) les fonds perçus ou reçus pour le compte du 
Canada ou en son nom; 

d) les fonds perçus ou reçus par un fonctionnaire pu-
blic sous le régime d'un traité, d'une loi, d'une fiducie, 
d'un contrat ou d'un engagement et affectés à une fin 
particulière précisée dans l'acte en question ou confor-
mément à celui-ci. (public money) 

ministère 

a) L'un des ministères mentionnés à l'annexe I; 
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(c.1) with respect to a departmental corporation, the
Minister designated by order of the Governor in Coun-
cil as the appropriate Minister, and

(d) with respect to a Crown corporation, the appropri-
ate Minister as defined in subsection 83(1); (ministre
compétent)

appropriation means any authority of Parliament to pay
money out of the Consolidated Revenue Fund; (crédit)

Auditor General of Canada means the officer appoint-
ed pursuant to subsection 3(1) of the Auditor General
Act; (vérificateur général)

authorized agent means any person authorized by the
Minister to accept subscriptions for or make sales of se-
curities; (agent agréé)

Consolidated Revenue Fund means the aggregate of all
public moneys that are on deposit at the credit of the Re-
ceiver General; (Trésor)

Crown corporation has the meaning assigned by sub-
section 83(1); (société d’État)

department means

(a) any of the departments named in Schedule I,

(a.1) any of the divisions or branches of the federal
public administration set out in column I of Schedule
I.1,

(b) a commission under the Inquiries Act that is des-
ignated by order of the Governor in Council as a de-
partment for the purposes of this Act,

(c) the staffs of the Senate, House of Commons, Li-
brary of Parliament, office of the Senate Ethics Officer,
office of the Conflict of Interest and Ethics Commis-
sioner, Parliamentary Protective Service and office of
the Parliamentary Budget Officer, and

(d) any departmental corporation; (ministère)

departmental corporation means a corporation named
in Schedule II; (établissement public)

fiscal agent means a fiscal agent appointed under Part
IV and includes the Bank of Canada; (agent financier)

fiscal year means the period beginning on April 1 in one
year and ending on March 31 in the next year; (exercice)

Minister means the Minister of Finance; (ministre)

bon du Trésor Bon, avec ou sans certificat, émis par Sa
Majesté ou en son nom, constatant le droit du bénéfi-
ciaire inscrit ou du porteur de toucher, à une date située
dans les douze mois suivant celle de son émission, la
somme qui y est spécifiée à titre de principal. (treasury
bill)

certificat de valeur Certificat émis par Sa Majesté ou en
son nom qui représente une partie de la dette publique
du Canada. (security certificate)

crédit Autorisation donnée par le Parlement d’effectuer
des paiements sur le Trésor. (appropriation)

effet de commerce Titre négociable, notamment
chèque, chèque de voyage, traite, lettre de change ou titre
de versement postal. (negotiable instrument)

établissement public Personne morale mentionnée à
l’annexe II. (departmental corporation)

exercice La période commençant le 1er avril d’une année
et se terminant le 31 mars de l’année suivante. (fiscal
year)

fonctionnaire public Ministre ou toute autre personne
employée dans l’administration publique fédérale. (pub-
lic officer)

fonds Sommes d’argent; y sont assimilés les effets de
commerce. (money)

fonds publics Fonds appartenant au Canada, perçus ou
reçus par le receveur général ou un autre fonctionnaire
public agissant en sa qualité officielle ou toute autre per-
sonne autorisée à en percevoir ou recevoir. La présente
définition vise notamment :

a) les recettes de l’État;

b) les emprunts effectués par le Canada ou les pro-
duits de l’émission ou de la vente de titres;

c) les fonds perçus ou reçus pour le compte du
Canada ou en son nom;

d) les fonds perçus ou reçus par un fonctionnaire pu-
blic sous le régime d’un traité, d’une loi, d’une fiducie,
d’un contrat ou d’un engagement et affectés à une fin
particulière précisée dans l’acte en question ou confor-
mément à celui-ci. (public money)

ministère

a) L’un des ministères mentionnés à l’annexe I;
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Financial Administration 
Interpretation 
Section 2 

money includes negotiable instruments; (fonds) 

negotiable instrument includes any cheque, draft, trav-
eller's cheque, bill of exchange, postal note, money order, 
postal remittance and any other similar instrument; (ef-
fet de commerce) 

non-certificated security includes a security for which 
no certificate is issued and a certificated security held 
within a security clearing and settlement system in the 
custody of a custodian or nominee; (valeur sans certifi-
cat) 

parent Crown corporation has the meaning assigned 
by subsection 83(1); (société d'État mère) 

public money means all money belonging to Canada re-
ceived or collected by the Receiver General or any other 
public officer in his official capacity or any person autho-
rized to receive or collect such money, and includes 

(a) duties and revenues of Canada, 

(b) money borrowed by Canada or received through 
the issue or sale of securities, 

(c) money received or collected for or on behalf of 
Canada, and 

(d) all money that is paid to or received or collected by 
a public officer under or pursuant to any Act, trust, 
treaty, undertaking or contract, and is to be disbursed 
for a purpose specified in or pursuant to that Act, 
trust, treaty, undertaking or contract; (fonds publics) 

public office► includes a minister of the Crown and any 
person employed in the federal public administration; 
(fonctionnaire public) 

public property means all property, other than money, 
belonging to Her Majesty in right of Canada; (biens pu-
blics) 

registrar means a registrar appointed under Part W and 
includes the Bank of Canada; (agent comptable) 

securities means securities of Canada in certificated 
form or non-certificated securities of Canada, and in-
cludes bonds, notes, deposit certificates, non-interest 
bearing certificates, debentures, treasury bills, treasury 
notes and any other security representing part of the 
public debt of Canada; (valeurs ou titres) 

security certificate means a tangible certificate issued 
by or on behalf of Her Majesty representing part of the 
public debt of Canada; (certificat de valeur) 

Gestion des finances publiques 
Définitions 
Article 2 

a.1) l'un des secteurs de l'administration publique fé-
dérale mentionnés à la colonne I de l'annexe I.1; 

b) toute commission nommée sous le régime de la Loi 
sur les enquêtes désignée comme tel, pour l'applica-
tion de la présente loi, par décret du gouverneur en 
conseil; 

c) le personnel du Sénat, celui de la Chambre des 
communes, celui de la bibliothèque du Parlement, ce-
lui du bureau du conseiller sénatorial en éthique, celui 
du bureau du commissaire aux conflits d'intérêts et à 
l'éthique, celui du Service de protection parlementaire 
et celui du bureau du directeur parlementaire du bud-
get; 

d) tout établissement public. (department) 

ministre Le ministre des Finances. (Minister) 

ministre compétent 

a) Dans le cas d'un ministère mentionné à l'annexe I, 
le ministre chargé de son administration; 

a.1) dans le cas d'un secteur de l'administration pu-
blique fédérale mentionné à la colonne I de l'annexe 
I.1, le ministre mentionné à la colonne II de cette an-
nexe; 

b) dans le cas d'une commission visée par la Loi sur 
les enquêtes, le ministre chargé de son administration 
par décret du gouverneur en conseil; 

c) dans le cas du Sénat et du bureau du conseiller sé-
natorial en éthique, le président du Sénat, dans celui 
de la Chambre des communes, le bureau de régie in-
terne, dans celui du bureau du commissaire aux 
conflits d'intérêts et à l'éthique, le président de la 
Chambre des communes et dans celui de la biblio-
thèque du Parlement, du Service de protection parle-
mentaire et du bureau du directeur parlementaire du 
budget, le président de chaque chambre; 

c.1) dans le cas d'un établissement public, le ministre 
que le gouverneur en conseil charge, par décret, de son 
administration; 

d) dans le cas d'une société d'État, le ministre de tu-
telle au sens du paragraphe 83(1). (appropriate Min-
ister) 

société d'État S'entend au sens du paragraphe 83(1). 
(Crown corporation) 

société d'État mère S'entend au sens du paragraphe 
83(1). (parent Crown corporation) 
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money includes negotiable instruments; (fonds)

negotiable instrument includes any cheque, draft, trav-
eller’s cheque, bill of exchange, postal note, money order,
postal remittance and any other similar instrument; (ef-
fet de commerce)

non-certificated security includes a security for which
no certificate is issued and a certificated security held
within a security clearing and settlement system in the
custody of a custodian or nominee; (valeur sans certifi-
cat)

parent Crown corporation has the meaning assigned
by subsection 83(1); (société d’État mère)

public money means all money belonging to Canada re-
ceived or collected by the Receiver General or any other
public officer in his official capacity or any person autho-
rized to receive or collect such money, and includes

(a) duties and revenues of Canada,

(b) money borrowed by Canada or received through
the issue or sale of securities,

(c) money received or collected for or on behalf of
Canada, and

(d) all money that is paid to or received or collected by
a public officer under or pursuant to any Act, trust,
treaty, undertaking or contract, and is to be disbursed
for a purpose specified in or pursuant to that Act,
trust, treaty, undertaking or contract; (fonds publics)

public officer includes a minister of the Crown and any
person employed in the federal public administration;
(fonctionnaire public)

public property means all property, other than money,
belonging to Her Majesty in right of Canada; (biens pu-
blics)

registrar means a registrar appointed under Part IV and
includes the Bank of Canada; (agent comptable)

securities means securities of Canada in certificated
form or non-certificated securities of Canada, and in-
cludes bonds, notes, deposit certificates, non-interest
bearing certificates, debentures, treasury bills, treasury
notes and any other security representing part of the
public debt of Canada; (valeurs ou titres)

security certificate means a tangible certificate issued
by or on behalf of Her Majesty representing part of the
public debt of Canada; (certificat de valeur)

a.1) l’un des secteurs de l’administration publique fé-
dérale mentionnés à la colonne I de l’annexe I.1;

b) toute commission nommée sous le régime de la Loi
sur les enquêtes désignée comme tel, pour l’applica-
tion de la présente loi, par décret du gouverneur en
conseil;

c) le personnel du Sénat, celui de la Chambre des
communes, celui de la bibliothèque du Parlement, ce-
lui du bureau du conseiller sénatorial en éthique, celui
du bureau du commissaire aux conflits d’intérêts et à
l’éthique, celui du Service de protection parlementaire
et celui du bureau du directeur parlementaire du bud-
get;

d) tout établissement public. (department)

ministre Le ministre des Finances. (Minister)

ministre compétent

a) Dans le cas d’un ministère mentionné à l’annexe I,
le ministre chargé de son administration;

a.1) dans le cas d’un secteur de l’administration pu-
blique fédérale mentionné à la colonne I de l’annexe
I.1, le ministre mentionné à la colonne II de cette an-
nexe;

b) dans le cas d’une commission visée par la Loi sur
les enquêtes, le ministre chargé de son administration
par décret du gouverneur en conseil;

c) dans le cas du Sénat et du bureau du conseiller sé-
natorial en éthique, le président du Sénat, dans celui
de la Chambre des communes, le bureau de régie in-
terne, dans celui du bureau du commissaire aux
conflits d’intérêts et à l’éthique, le président de la
Chambre des communes et dans celui de la biblio-
thèque du Parlement, du Service de protection parle-
mentaire et du bureau du directeur parlementaire du
budget, le président de chaque chambre;

c.1) dans le cas d’un établissement public, le ministre
que le gouverneur en conseil charge, par décret, de son
administration;

d) dans le cas d’une société d’État, le ministre de tu-
telle au sens du paragraphe 83(1). (appropriate Min-
ister)

société d’État S’entend au sens du paragraphe 83(1).
(Crown corporation)

société d’État mère S’entend au sens du paragraphe
83(1). (parent Crown corporation)
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Financial Administration 
Interpretation 
Sections 2-3 

treasury bill means a bill in certificated form, or a non-
certificated security, issued by or on behalf of Her 
Majesty for the payment of a principal sum specified in 
the bill to a named recipient or to a bearer at a date not 
later than twelve months after the date of issue of the 
bill; (bon du Tresor) 

treasury note means a note in certificated form, or a 
non-certificated security, issued by or on behalf of Her 
Majesty for the payment of a principal sum specified in 
the note to a named recipient or to a bearer at a date not 
later than twelve months after the date of issue of the 
note. (billet du Tresor) 
R.S., 1985, c. F-11, s. 2; R.S., 1985, c. 1 (4th Supp.), 5. 25; 1991, c. 24, s. 50(F); 1992, c. 1, 
55. 69, 14.3(E); 1995, c. 17, s. 57; 1999, c. 31, s. 98(F); 2003, c. 22, s. 224(E); 2004, c. 7, s. 
8; 2006, c. 9, s. 7; 2015, c. 36, s. 125; 2017, c. 20, S. 160. 

Alteration of Schedules 

Addition to Schedule 1.1, II or Ill 
3 (1) The Governor in Council may, by order, 

(a) add to Schedule I.1 in column I thereof the name 
of any division or branch of the federal public admin-
istration and in column II thereof opposite that name 
a reference to the appropriate Minister; 

(8.1) add to Schedule II the name of any corporation 
established by an Act of Parliament that performs ad-
ministrative, research, supervisory, advisory or regula-
tory functions of a governmental nature; and 

(b) add to Part I or II of Schedule III the name of any 
parent Crown corporation. 

Alteration of Schedule 1.1 
(1.1) The Governor in Council may, by order, amend 
Schedule I.1 by striking out the reference in column II 
thereof opposite the name of a division or branch of the 
federal public administration in column I thereof and by 
substituting therefor another reference in column II 
thereof opposite that name. 

Idem 
(1.2) The Governor in Council may, by order, delete 
from Schedule I.1 the name of any division or branch of 
the federal public administration that has been changed 
and shall thereupon add the new name of the division or 
branch to that Schedule. 

Gestion des finances publiques 
Definitions 
Articles 2-3 

Tresor Le total des fonds publics en depot au credit du 
receveur general. (Consolidated Revenue Fund) 

valeur sans certificat Outre la valeur mobiliere qui 
n'est pas constatee par un certificat, y est assimile le cer-
tificat de valeur confie a un depositaire ou un interme-
diaire pour des services de compensation et de regle-
ment. (non-certificated security) 

valeurs ou titres Valeurs du Canada, avec ou sans certi-
ficat, qui representent une partie de la dette publique. La 
presente definition vise notamment les obligations, les 
billets, les certificats de depot, les certificats ne portant 
pas interet, les debentures, les bons du Tresor et les 
billets du Tresor. (securities) 

ve►ificateu► general Personne nommee conformement 
au paragraphe 3(1) de la Loi sur le v6rificateur g6n6ral. 
(Auditor General of Canada) 
L.R. (1985), ch. F-11, art. 2; L.R. (1985), ch. 1 (48 suppl.), art. 25; 1991, ch. 24, art. 50(F); 
1992, ch. 1, art. 69 et 14.3(A); 1995, ch. 17, art. 57; 1999, ch. 31, art. 98(F); 2003, ch. 22, 
art. 224(A); 2004, ch. 7, art. 8; 2006, ch. 9, art. 7; 2015, ch. 36, art. 125; 2017, ch. 20, art. 
160. 

Annexes 

Inscription aux ann. 1.1, II ou Ill 
3 (1) Le gouverneur en conseil peut, par decret : 

a) inscrire a l'annexe I.1 tout secteur de l'administra-
tion publique federale ainsi que le ministre compe-
tent; 

a.1) inscrire a l'annexe II toute personne morale 
constituee par une loi federale et chargee de fonctions 
etatiques d'administration, de recherche, de contrele, 
de conseil ou de reglementation; 

b) inscrire aux parties I ou II de l'annexe III toute so-
ciete d'Etat mere. 

Modification de l'ann. 1.1 
(1.1) Le gouverneur en conseil peut, par decret, modifier 
a l'annexe I.1 toute mention de la colonne II figurant en 
regard d'une mention de la colonne I. 

Idem 
(1.2) Le gouverneur en conseil peut, par decret, rempla-
cer a l'annexe I.1 l'ancienne denomination d'un secteur 
de l'administration publique federale par la nouvelle. 
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treasury bill means a bill in certificated form, or a non-
certificated security, issued by or on behalf of Her
Majesty for the payment of a principal sum specified in
the bill to a named recipient or to a bearer at a date not
later than twelve months after the date of issue of the
bill; (bon du Trésor)

treasury note means a note in certificated form, or a
non-certificated security, issued by or on behalf of Her
Majesty for the payment of a principal sum specified in
the note to a named recipient or to a bearer at a date not
later than twelve months after the date of issue of the
note. (billet du Trésor)
R.S., 1985, c. F-11, s. 2; R.S., 1985, c. 1 (4th Supp.), s. 25; 1991, c. 24, s. 50(F); 1992, c. 1,
ss. 69, 143(E); 1995, c. 17, s. 57; 1999, c. 31, s. 98(F); 2003, c. 22, s. 224(E); 2004, c. 7, s.
8; 2006, c. 9, s. 7; 2015, c. 36, s. 125; 2017, c. 20, s. 160.

Trésor Le total des fonds publics en dépôt au crédit du
receveur général. (Consolidated Revenue Fund)

valeur sans certificat Outre la valeur mobilière qui
n’est pas constatée par un certificat, y est assimilé le cer-
tificat de valeur confié à un dépositaire ou un intermé-
diaire pour des services de compensation et de règle-
ment. (non-certificated security)

valeurs ou titres Valeurs du Canada, avec ou sans certi-
ficat, qui représentent une partie de la dette publique. La
présente définition vise notamment les obligations, les
billets, les certificats de dépôt, les certificats ne portant
pas intérêt, les débentures, les bons du Trésor et les
billets du Trésor. (securities)

vérificateur général Personne nommée conformément
au paragraphe 3(1) de la Loi sur le vérificateur général.
(Auditor General of Canada)
L.R. (1985), ch. F-11, art. 2; L.R. (1985), ch. 1 (4e suppl.), art. 25; 1991, ch. 24, art. 50(F);
1992, ch. 1, art. 69 et 143(A); 1995, ch. 17, art. 57; 1999, ch. 31, art. 98(F); 2003, ch. 22,
art. 224(A); 2004, ch. 7, art. 8; 2006, ch. 9, art. 7; 2015, ch. 36, art. 125; 2017, ch. 20, art.
160.

Alteration of Schedules Annexes

Addition to Schedule I.1, II or III Inscription aux ann. I.1, II ou III

3 (1) The Governor in Council may, by order,

(a) add to Schedule I.1 in column I thereof the name
of any division or branch of the federal public admin-
istration and in column II thereof opposite that name
a reference to the appropriate Minister;

(a.1) add to Schedule II the name of any corporation
established by an Act of Parliament that performs ad-
ministrative, research, supervisory, advisory or regula-
tory functions of a governmental nature; and

(b) add to Part I or II of Schedule III the name of any
parent Crown corporation.

3 (1) Le gouverneur en conseil peut, par décret :

a) inscrire à l’annexe I.1 tout secteur de l’administra-
tion publique fédérale ainsi que le ministre compé-
tent;

a.1) inscrire à l’annexe II toute personne morale
constituée par une loi fédérale et chargée de fonctions
étatiques d’administration, de recherche, de contrôle,
de conseil ou de réglementation;

b) inscrire aux parties I ou II de l’annexe III toute so-
ciété d’État mère.

Alteration of Schedule I.1 Modification de l’ann. I.1

(1.1) The Governor in Council may, by order, amend
Schedule I.1 by striking out the reference in column II
thereof opposite the name of a division or branch of the
federal public administration in column I thereof and by
substituting therefor another reference in column II
thereof opposite that name.

(1.1) Le gouverneur en conseil peut, par décret, modifier
à l’annexe I.1 toute mention de la colonne II figurant en
regard d’une mention de la colonne I.

Idem Idem

(1.2) The Governor in Council may, by order, delete
from Schedule I.1 the name of any division or branch of
the federal public administration that has been changed
and shall thereupon add the new name of the division or
branch to that Schedule.

(1.2) Le gouverneur en conseil peut, par décret, rempla-
cer à l’annexe I.1 l’ancienne dénomination d’un secteur
de l’administration publique fédérale par la nouvelle.



Financial Administration 
SCHEDULE 1.1 ANNEXE 1.1 

Gestion des finances publiques 

SCHEDULE 1.1 

(Sections 2 and 3) 

Column I 
Division or Branch of the Federal 
Public Administration 

Column II 

Appropriate Minister 
Minister of Justice Administrative Tribunals Support 

Service of Canada 
Service canadien d'appui aux 

tribunaux administratifs 

Atlantic Canada Opportunities Agency 
Agence de promotion aconomique 

du Canada atlantique 

Canadian Grain Commission 
Commission canadienne des grains 

Canadian Human Rights Commission 
Commission canadienne des droits 

de la personne 

Canadian Intergovernmental 
Conference Secretariat 
Secretariat des conferences 

intergouvernementales 
canadiennes 

Canadian Northern Economic 
Development Agency 
Agence canadienne de 

daveloppement aconomique du 
Nord 

Canadian Radio-television and 
Telecommunications Commission 
Conseil de la radiodiffusion et des 

telecommunications canadiennes 

Canadian Security Intelligence Service 
Service canadien du renseignement 

de sacurit6 

Canadian Space Agency 
Agence spatiale canadienne 

Canadian Transportation Agency 
Office des transports du Canada 

Civilian Review and Complaints 
Commission for the Royal Canadian 
Mounted Police 
Commission civile d'examen et de 

traitement des plaintes relatives a 
la Gendarmerie royale du Canada 

Communications Security 
Establishment 
Centre de la sacurita des 

telecommunications 

Copyright Board 
Commission du droit d'auteur 

Correctional Service of Canada 
Service correctionnel du Canada 

Member of the Queen's 
Privy Council for 
Canada appointed by 
Commission under the 
Great Seal to be the 
Minister for the 
purposes of the Atlantic 
Canada Opportunities 
Agency Act 
Minister of Agriculture 
and Agri-Food 

Minister of Justice 

President of the 
Queen's Privy Council 
for Canada 

Minister of the 
Canadian Northern 
Economic Development 
Agency 

Minister of Canadian 
Heritage 

Minister of Public 
Safety and Emergency 
Preparedness 

Minister of Industry 

Minister of Transport 

Minister of Public 
Safety and Emergency 
Preparedness 

Minister of National 
Defence 

Minister of Industry 

Minister of Public 
Safety and Emergency 
Preparedness 

ANNEXE 1.1 

(articles 2 et 3) 

Colonne I 
Secteur de ('administration publique 
Mara le 

Colonne II 

Ministre competent 
Le ministre des 
Ressources naturelles 

Administration du pipe-line du Nord 
Northern Pipeline Agency 

Agence canadienne de daveloppement 
aconomique du Nord 
Canadian Northern Economic 

Development Agency 

Agence canadienne d'avaluation 
d'impact 
Impact Assessment Agency of 

Canada 

Agence de daveloppement 
aconomique du Canada pour les 
regions du Quebec 
Economic Development Agency of 

Canada for the Regions of Quebec 

Agence de la consommation en 
matiare financiare du Canada 
Financial Consumer Agency of 

Canada 

Agence de la sante publique du 
Canada 
Public Health Agency of Canada 

Agence de promotion aconomique du 
Canada atlantique 
Atlantic Canada Opportunities 

Agency 

Agence fadarale de daveloppement 
aconomique pour le Sud de ('Ontario 
Federal Economic Development 

Agency for Southern Ontario 

Agence spatiale canadienne 
Canadian Space Agency 

Bibliothaque et Archives du Canada 
Library and Archives of Canada 

Bureau de l'enqudteur correctionnel du 
Canada 
Office of the Correctional 

Investigator of Canada 

Bureau de ('infrastructure du Canada 
Office of Infrastructure of Canada 

Bureau du commissaire a la 
magistrature fadarale 
Office of the Commissioner for 

Federal Judicial Affairs 

Bureau du commissaire au 
renseignement 
Office of the Intelligence 

Commissioner 

Le ministre de l'Agence 
canadienne de 
daveloppement 
aconomique du Nord 

Le ministre de 
l'Environnement 

Le ministre de l'Agence 
de daveloppement 
aconomique du Canada 
pour les regions du 
Quebec 

Le ministre des 
Finances 

Le ministre de la Santa 

Le membre du Conseil 
priva de la Reine pour 
le Canada chargé, par 
commission sous le 
grand sceau, de 
('application de la Loi 
sur l'Agence de 
promotion aconomique 
du Canada atlantique 
Le ministre du 
Daveloppement 
aconomique et des 
Langues officielles 

Le ministre de 
l'Industrie 

Le ministre du 
Patrimoine canadien 

Le ministre de la 
Sacurita publique et de 
la Protection civile 

Le ministre de 
('Infrastructure et des 
Collectivitas 
Le ministre de la 
Justice 

Le premier ministre 
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SCHEDULE I.1

(Sections 2 and 3)

ANNEXE I.1

(articles 2 et 3)

Column I Column II
Division or Branch of the Federal
Public Administration Appropriate Minister

Administrative Tribunals Support
Service of Canada
Service canadien d’appui aux

tribunaux administratifs

Minister of Justice

Atlantic Canada Opportunities Agency
Agence de promotion économique

du Canada atlantique

Member of the Queen’s
Privy Council for
Canada appointed by
Commission under the
Great Seal to be the
Minister for the
purposes of the Atlantic
Canada Opportunities
Agency Act

Canadian Grain Commission
Commission canadienne des grains

Minister of Agriculture
and Agri-Food

Canadian Human Rights Commission
Commission canadienne des droits

de la personne

Minister of Justice

Canadian Intergovernmental
Conference Secretariat
Secrétariat des conférences

intergouvernementales
canadiennes

President of the
Queen’s Privy Council
for Canada

Canadian Northern Economic
Development Agency
Agence canadienne de

développement économique du
Nord

Minister of the
Canadian Northern
Economic Development
Agency

Canadian Radio-television and
Telecommunications Commission
Conseil de la radiodiffusion et des

télécommunications canadiennes

Minister of Canadian
Heritage

Canadian Security Intelligence Service
Service canadien du renseignement

de sécurité

Minister of Public
Safety and Emergency
Preparedness

Canadian Space Agency
Agence spatiale canadienne

Minister of Industry

Canadian Transportation Agency
Office des transports du Canada

Minister of Transport

Civilian Review and Complaints
Commission for the Royal Canadian
Mounted Police
Commission civile d’examen et de

traitement des plaintes relatives à
la Gendarmerie royale du Canada

Minister of Public
Safety and Emergency
Preparedness

Communications Security
Establishment
Centre de la sécurité des

télécommunications

Minister of National
Defence

Copyright Board
Commission du droit d’auteur

Minister of Industry

Correctional Service of Canada
Service correctionnel du Canada

Minister of Public
Safety and Emergency
Preparedness

Colonne I Colonne II
Secteur de l’administration publique
fédérale Ministre compétent

Administration du pipe-line du Nord
Northern Pipeline Agency

Le ministre des
Ressources naturelles

Agence canadienne de développement
économique du Nord
Canadian Northern Economic

Development Agency

Le ministre de l’Agence
canadienne de
développement
économique du Nord

Agence canadienne d’évaluation
d’impact
Impact Assessment Agency of

Canada

Le ministre de
l’Environnement

Agence de développement
économique du Canada pour les
régions du Québec
Economic Development Agency of

Canada for the Regions of Quebec

Le ministre de l’Agence
de développement
économique du Canada
pour les régions du
Québec

Agence de la consommation en
matière financière du Canada
Financial Consumer Agency of

Canada

Le ministre des
Finances

Agence de la santé publique du
Canada
Public Health Agency of Canada

Le ministre de la Santé

Agence de promotion économique du
Canada atlantique
Atlantic Canada Opportunities

Agency

Le membre du Conseil
privé de la Reine pour
le Canada chargé, par
commission sous le
grand sceau, de
l’application de la Loi
sur l’Agence de
promotion économique
du Canada atlantique

Agence fédérale de développement
économique pour le Sud de l’Ontario
Federal Economic Development

Agency for Southern Ontario

Le ministre du
Développement
économique et des
Langues officielles

Agence spatiale canadienne
Canadian Space Agency

Le ministre de
l’Industrie

Bibliothèque et Archives du Canada
Library and Archives of Canada

Le ministre du
Patrimoine canadien

Bureau de l’enquêteur correctionnel du
Canada
Office of the Correctional

Investigator of Canada

Le ministre de la
Sécurité publique et de
la Protection civile

Bureau de l’infrastructure du Canada
Office of Infrastructure of Canada

Le ministre de
l’Infrastructure et des
Collectivités 

Bureau du commissaire à la
magistrature fédérale
Office of the Commissioner for

Federal Judicial Affairs

Le ministre de la
Justice

Bureau du commissaire au
renseignement
Office of the Intelligence

Commissioner

Le premier ministre
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Column I 
Division or Branch of the Federal 
Public Administration 

Column II 

Appropriate Minister 
Minister of Justice Courts Administration Service 

Service administratif des tribunaux 
judiciaires 

Economic Development Agency of 
Canada for the Regions of Quebec 
Agence de développement 

économique du Canada pour les 
régions du Québec 

Federal Economic Development 
Agency for Southern Ontario 
Agence fédérale de développement 

économique pour le Sud de 
l'Ontario 

Financial Consumer Agency of Canada 
Agence de la consommation en 

matière financière du Canada 

Financial Transactions and Reports 
Analysis Centre of Canada 
Centre d'analyse des opérations et 

déclarations financières du Canada 

Immigration and Refugee Board 
Commission de l'immigration et du 

statut de réfugié 

Impact Assessment Agency of Canada 
Agence canadienne d'évaluation 

d'impact 

Leaders' Debates Commission 
Commission des débats des chefs 

Library and Archives of Canada 
Bibliothèque et Archives du Canada 

Military Grievances External Review 
Committee 
Comité externe d'examen des griefs 

militaires 

Military Police Complaints Commission 
Commission d'examen des plaintes 

concernant la police militaire 

National Farm Products Council 
Conseil national des produits 

agricoles 

National Film Board 
Office national du film 

National Security and Intelligence 
Review Agency Secretariat 
Secrétariat de l'Office de surveillance 

des activités en matière de sécurité 
nationale et de renseignement 

Northern Pipeline Agency 
Administration du pipe-line du Nord 

Office of Infrastructure of Canada 
Bureau de l'infrastructure du Canada 

Office of the Auditor General 
Bureau du vérificateur général 

Minister of the 
Economic Development 
Agency of Canada for 
the Regions of Quebec 

Minister of Economic 
Development and 
Official Languages 

Minister of Finance 

Minister of Finance 

Minister of Citizenship 
and Immigration 

Minister of the 
Environment 

President of the 
Queen's Privy Council 
for Canada 
Minister of Canadian 
Heritage 

Minister of National 
Defence 

Minister of National 
Defence 

Minister of Agriculture 
and Agri-Food 

Minister of Canadian 
Heritage 

Prime Minister 

Minister of Natural 
Resources 

Minister of 
Infrastructure and 
Communities 
Minister of Finance 

Colonne I 
Secteur de l'administration publique 
fédéra le 

Colonne II 

Ministre compétent 
Le premier ministre Bureau du Conseil privé 

Privy Council Office 

Bureau du directeur des poursuites 
pénales 
Office of the Director of Public 

Prosecutions 

Bureau du directeur général des 
élections 
Office of the Chief Electoral Officer 

Bureau du secrétaire du gouverneur 
général 
Office of the Governor General's 

Secretary 

Bureau du surintendant des 
institutions financières 
Office of the Superintendent of 

Financial Institutions 

Bureau du vérificateur général 
Office of the Auditor General 

Centre d'analyse des opérations et 
déclarations financières du Canada 
Financial Transactions and Reports 

Analysis Centre of Canada 

Centre de la sécurité des 
télécommunications 
Communications Security 

Establishment 

Comité externe d'examen de la 
Gendarmerie royale du Canada 
Royal Canadian Mounted Police 

External Review Committee 

Comité externe d'examen des griefs 
militaires 
Military Grievances External Review 

Committee 

Commissariat à l'intégrité du secteur 
public 
Office of the Public Sector Integrity 

Commissioner 

Commissariat au lobbying 
Office of the Commissioner of 

Lobbying 

Commissariat aux langues officielles 
Office of the Commissioner of 

Official Languages 

Commissariats à l'information et à la 
protection de la vie privée du 
Canada 
Offices of the Information and 

Privacy Commissioners of Canada 

Commission canadienne des droits de 
la personne 
Canadian Human Rights 

Commission 

Le ministre de la 
Justice 

Le président du Conseil 
privé de la Reine pour 
le Canada 

Le premier ministre 

Le ministre des 
Finances 

Le ministre des 
Finances 

Le ministre des 
Finances 

Le ministre de la 
Défense nationale 

Le ministre de la 
Sécurité publique et de 
la Protection civile 

Le ministre de la 
Défense nationale 

Le président du Conseil 
du Trésor 

Le président du Conseil 
du Trésor 

Le président du Conseil 
privé de la Reine pour 
le Canada 

Le ministre de la 
Justice 

Le ministre de la 
Justice 
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Column I Column II
Division or Branch of the Federal
Public Administration Appropriate Minister

Courts Administration Service
Service administratif des tribunaux

judiciaires

Minister of Justice

Economic Development Agency of
Canada for the Regions of Quebec
Agence de développement

économique du Canada pour les
régions du Québec

Minister of the
Economic Development
Agency of Canada for
the Regions of Quebec

Federal Economic Development
Agency for Southern Ontario
Agence fédérale de développement

économique pour le Sud de
l’Ontario

Minister of Economic
Development and
Official Languages

Financial Consumer Agency of Canada
Agence de la consommation en

matière financière du Canada

Minister of Finance

Financial Transactions and Reports
Analysis Centre of Canada
Centre d’analyse des opérations et

déclarations financières du Canada

Minister of Finance

Immigration and Refugee Board
Commission de l’immigration et du

statut de réfugié

Minister of Citizenship
and Immigration

Impact Assessment Agency of Canada
Agence canadienne d’évaluation

d’impact

Minister of the
Environment

Leaders’ Debates Commission
Commission des débats des chefs

President of the
Queen’s Privy Council
for Canada

Library and Archives of Canada
Bibliothèque et Archives du Canada

Minister of Canadian
Heritage

Military Grievances External Review
Committee
Comité externe d’examen des griefs

militaires

Minister of National
Defence

Military Police Complaints Commission
Commission d’examen des plaintes

concernant la police militaire

Minister of National
Defence

National Farm Products Council
Conseil national des produits

agricoles

Minister of Agriculture
and Agri-Food

National Film Board
Office national du film

Minister of Canadian
Heritage

National Security and Intelligence
Review Agency Secretariat
Secrétariat de l’Office de surveillance

des activités en matière de sécurité
nationale et de renseignement

Prime Minister

Northern Pipeline Agency
Administration du pipe-line du Nord

Minister of Natural
Resources

Office of Infrastructure of Canada
Bureau de l’infrastructure du Canada

Minister of
Infrastructure and
Communities

Office of the Auditor General
Bureau du vérificateur général

Minister of Finance

Colonne I Colonne II
Secteur de l’administration publique
fédérale Ministre compétent

Bureau du Conseil privé
Privy Council Office

Le premier ministre

Bureau du directeur des poursuites
pénales
Office of the Director of Public

Prosecutions

Le ministre de la
Justice

Bureau du directeur général des
élections
Office of the Chief Electoral Officer

Le président du Conseil
privé de la Reine pour
le Canada

Bureau du secrétaire du gouverneur
général
Office of the Governor General’s

Secretary

Le premier ministre

Bureau du surintendant des
institutions financières
Office of the Superintendent of

Financial Institutions

Le ministre des
Finances

Bureau du vérificateur général
Office of the Auditor General

Le ministre des
Finances

Centre d’analyse des opérations et
déclarations financières du Canada
Financial Transactions and Reports

Analysis Centre of Canada

Le ministre des
Finances

Centre de la sécurité des
télécommunications
Communications Security

Establishment

Le ministre de la
Défense nationale

Comité externe d’examen de la
Gendarmerie royale du Canada
Royal Canadian Mounted Police

External Review Committee

Le ministre de la
Sécurité publique et de
la Protection civile

Comité externe d’examen des griefs
militaires
Military Grievances External Review

Committee

Le ministre de la
Défense nationale

Commissariat à l’intégrité du secteur
public
Office of the Public Sector Integrity

Commissioner

Le président du Conseil
du Trésor

Commissariat au lobbying
Office of the Commissioner of

Lobbying

Le président du Conseil
du Trésor

Commissariat aux langues officielles
Office of the Commissioner of

Official Languages

Le président du Conseil
privé de la Reine pour
le Canada

Commissariats à l’information et à la
protection de la vie privée du
Canada 
Offices of the Information and

Privacy Commissioners of Canada

Le ministre de la
Justice

Commission canadienne des droits de
la personne
Canadian Human Rights

Commission

Le ministre de la
Justice
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Column I 
Division or Branch of the Federal 
Public Administration 

Column II 

Appropriate Minister 
President of the 
Queen's Privy Council 
for Canada 

Office of the Chief Electoral Officer 
Bureau du directeur général des 

élections 

Office of the Commissioner for Federal 
Judicial Affairs 
Bureau du commissaire à la 

magistrature fédérale 

Office of the Commissioner of 
Lobbying 
Commissariat au lobbying 

Office of the Commissioner of Official 
Languages 
Commissariat aux langues officielles 

Office of the Correctional Investigator 
of Canada 
Bureau de l'enquêteur correctionnel 

du Canada 

Office of the Director of Public 
Prosecutions 
Bureau du directeur des poursuites 

pénales 

Office of the Governor General's 
Secretary 
Bureau du secrétaire du gouverneur 

général 

Office of the Intelligence 
Commissioner 
Bureau du commissaire au 

renseignement 

Office of the Public Sector Integrity 
Commissioner 
Commissariat à l'intégrité du secteur 

public 

Office of the Superintendent of 
Financial Institutions 
Bureau du surintendant des 

institutions financières 

Offices of the Information and Privacy 
Commissioners of Canada 
Commissariats à l'information et à la 

protection de la vie privée du 
Canada 

Parole Board of Canada 
Commission des libérations 

conditionnelles du Canada 

Patented Medicine Prices Review 
Board 
Conseil d'examen du prix des 

médicaments brevetés 

Privy Council Office 
Bureau du Conseil privé 

Public Health Agency of Canada 
Agence de la santé publique du 

Canada 

Minister of Justice 

President of the 
Treasury Board 

President of the 
Queen's Privy Council 
for Canada 

Minister of Public 
Safety and Emergency 
Preparedness 

Minister of Justice 

Prime Minister 

Prime Minister 

President of the 
Treasury Board 

Minister of Finance 

Minister of Justice 

Minister of Public 
Safety and Emergency 
Preparedness 

Minister of Health 

Prime Minister 

Minister of Health 

Colonne I 
Secteur de l'administration publique 
fédéra le 

Colonne II 

Ministre compétent 
Le ministre de 
l'Agriculture et de 
l'Agroalimentaire 
Le ministre de la 
Sécurité publique et de 
la Protection civile 

Commission canadienne des grains 
Canadian Grain Commission 

Commission civile d'examen et de 
traitement des plaintes relatives à la 
Gendarmerie royale du Canada 
Civilian Review and Complaints 

Commission for the Royal 
Canadian Mounted Police 

Commission de la fonction publique 
Public Service Commission 

Commission de l'immigration et du 
statut de réfugié 
Immigration and Refugee Board 

Commission des débats des chefs 
Leaders' Debates Commission 

Commission des libérations 
conditionnelles du Canada 
Parole Board of Canada 

Commission d'examen des plaintes 
concernant la police militaire 
Military Police Complaints 

Commission 

Commission du droit d'auteur 
Copyright Board 

Conseil de la radiodiffusion et des 
télécommunications canadiennes 
Canadian Radio-television and 

Telecommunications Commission 

Conseil d'examen du prix des 
médicaments brevetés 
Patented Medicine Prices Review 

Board 

Conseil national des produits agricoles 
National Farm Products Council 

Gendarmerie royale du Canada 
Royal Canadian Mounted Police 

Office des transports du Canada 
Canadian Transportation Agency 

Office national du film 
National Film Board 

Registraire de la Cour suprême du 
Canada et le secteur de 
l'administration publique fédérale 
nommé en vertu du paragraphe 
12(2) de la Loi sur la Cour suprême 
Registrar of the Supreme Court of 

Canada and that portion of the 
federal public administration 
appointed under subsection 12(2) 
of the Supreme Court Act 

Le président du Conseil 
privé de la Reine pour 
le Canada 
Le ministre de la 
Citoyenneté et de 
l'Immigration 

Le président du Conseil 
privé de la Reine pour 
le Canada 
Le ministre de la 
Sécurité publique et de 
la Protection civile 

Le ministre de la 
Défense nationale 

Le ministre de 
l'Industrie 

Le ministre du 
Patrimoine canadien 

Le ministre de la Santé 

Le ministre de 
l'Agriculture et de 
l'Agroalimentaire 
Le ministre de la 
Sécurité publique et de 
la Protection civile 
Le ministre des 
Transports 

Le ministre du 
Patrimoine canadien 

Le ministre de la 
Justice 
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Column I Column II
Division or Branch of the Federal
Public Administration Appropriate Minister

Office of the Chief Electoral Officer
Bureau du directeur général des

élections

President of the
Queen’s Privy Council
for Canada

Office of the Commissioner for Federal
Judicial Affairs
Bureau du commissaire à la

magistrature fédérale

Minister of Justice

Office of the Commissioner of
Lobbying
Commissariat au lobbying

President of the
Treasury Board

Office of the Commissioner of Official
Languages
Commissariat aux langues officielles

President of the
Queen’s Privy Council
for Canada

Office of the Correctional Investigator
of Canada
Bureau de l’enquêteur correctionnel

du Canada

Minister of Public
Safety and Emergency
Preparedness

Office of the Director of Public
Prosecutions
Bureau du directeur des poursuites

pénales

Minister of Justice

Office of the Governor General’s
Secretary
Bureau du secrétaire du gouverneur

général

Prime Minister

Office of the Intelligence
Commissioner
Bureau du commissaire au

renseignement

Prime Minister

Office of the Public Sector Integrity
Commissioner
Commissariat à l’intégrité du secteur

public

President of the
Treasury Board

Office of the Superintendent of
Financial Institutions
Bureau du surintendant des

institutions financières

Minister of Finance

Offices of the Information and Privacy
Commissioners of Canada
Commissariats à l’information et à la

protection de la vie privée du
Canada

Minister of Justice

Parole Board of Canada
Commission des libérations

conditionnelles du Canada

Minister of Public
Safety and Emergency
Preparedness

Patented Medicine Prices Review
Board
Conseil d’examen du prix des

médicaments brevetés

Minister of Health

Privy Council Office
Bureau du Conseil privé

Prime Minister

Public Health Agency of Canada
Agence de la santé publique du

Canada

Minister of Health

Colonne I Colonne II
Secteur de l’administration publique
fédérale Ministre compétent

Commission canadienne des grains
Canadian Grain Commission

Le ministre de
l’Agriculture et de
l’Agroalimentaire

Commission civile d’examen et de
traitement des plaintes relatives à la
Gendarmerie royale du Canada
Civilian Review and Complaints

Commission for the Royal
Canadian Mounted Police

Le ministre de la
Sécurité publique et de
la Protection civile

Commission de la fonction publique
Public Service Commission

Le président du Conseil
privé de la Reine pour
le Canada

Commission de l’immigration et du
statut de réfugié
Immigration and Refugee Board

Le ministre de la
Citoyenneté et de
l’Immigration

Commission des débats des chefs
Leaders’ Debates Commission

Le président du Conseil
privé de la Reine pour
le Canada

Commission des libérations
conditionnelles du Canada
Parole Board of Canada

Le ministre de la
Sécurité publique et de
la Protection civile

Commission d’examen des plaintes
concernant la police militaire
Military Police Complaints

Commission

Le ministre de la
Défense nationale

Commission du droit d’auteur
Copyright Board

Le ministre de
l’Industrie

Conseil de la radiodiffusion et des
télécommunications canadiennes
Canadian Radio-television and

Telecommunications Commission

Le ministre du
Patrimoine canadien

Conseil d’examen du prix des
médicaments brevetés
Patented Medicine Prices Review

Board

Le ministre de la Santé

Conseil national des produits agricoles
National Farm Products Council

Le ministre de
l’Agriculture et de
l’Agroalimentaire

Gendarmerie royale du Canada
Royal Canadian Mounted Police

Le ministre de la
Sécurité publique et de
la Protection civile

Office des transports du Canada
Canadian Transportation Agency

Le ministre des
Transports

Office national du film
National Film Board

Le ministre du
Patrimoine canadien

Registraire de la Cour suprême du
Canada et le secteur de
l’administration publique fédérale
nommé en vertu du paragraphe
12(2) de la Loi sur la Cour suprême
Registrar of the Supreme Court of

Canada and that portion of the
federal public administration
appointed under subsection 12(2)
of the Supreme Court Act

Le ministre de la
Justice
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Column I 
Division or Branch of the Federal 
Public Administration 

Column II 

Appropriate Minister 
President of the 
Queen's Privy Council 
for Canada 
Minister of Justice 

Public Service Commission 
Commission de la fonction publique 

Registrar of the Supreme Court of 
Canada and that portion of the 
federal public administration 
appointed under subsection 12(2) of 
the Supreme Court Act 
Registraire de la Cour supreme du 

Canada et le secteur de 
l'administration publique f6d6rale 
nomm6 en vertu du paragraphe 
12(2) de la Loi sur la Cour supreme 

Royal Canadian Mounted Police 
Gendarmerie royale du Canada 

Royal Canadian Mounted Police 
External Review Committee 
Comit6 externe d'examen de la 

Gendarmerie royale du Canada 

Secretariat of the National Security and 
Intelligence Committee of 
Parliamentarians 
Secretariat du Comit6 des 

parlementaires sur la securite 
nationale et le renseignement 

Shared Services Canada 
Services partages Canada 

Statistics Canada 
Statistique Canada 

Veterans Review and Appeal Board 
Tribunal des anciens combattants 

(revision et appel) 

Minister of Public 
Safety and Emergency 
Preparedness 
Minister of Public 
Safety and Emergency 
Preparedness 

Leader of the 
Government in the 
House of Commons 

Minister of State 
(Digital Government) 

Minister of Industry 

Minister of Veterans 
Affairs 

1992, c. 1, s. 72; 1993, c. 3, s. 14; SOR/93-84, 298, 359, 536, 537, 538; SI/93-104, 114, 
115, 118, 119, 120, 205, 207, 208; 1994, c. 31, s. 17, c. 38, s. 17, c. 41, s. 25; SOR/94-272, 
585; 1995, c. 1, ss. 42, 4.3, c. 5, ss. 18, 19(F), c. 29, ss. 14, 17, 30; SOR/95-594; 1996, c. 8, 
s. 23, c. 10, ss. 229.1, 229.2, c. 11, ss. 56 to 57.1; SOR/96-101, 102, 355, 386, 452, 537; 
1998, c. 9, ss. 42, 4.3, c. 26, ss. 74, 75, c. 35, s. 122; SOR/98-99, 118, 147; SOR/98-318, s. 
1; SOR/98-329, 564; 1999, c. 31, ss. 119 to 121; SOR/99-66, 152; SOR/2000-286; 2001, c. 
9, s. 588, c. 29, ss. 53, 54, c. 34, ss. 47, 48; SOR/2001-141, s. 1; SOR/2001-198, 332; 2002, 
c. 8, ss. 142, 14.3; SOR/2002-46, 69, 289, 293; 2003, c. 22, ss. 168, 224(E), 247; SOR/ 
2003-145, 146, 419, 420, 424, 425, 431, 433, 436, 437, 441, 442, 443, 444, 445; 2004, c. 
11, ss. 29, 30; SOR/2004-21, 161, 162, 163, 164, 204, 224; 2005, c. 10, s. 34, c. 26, S. 24, c. 
34, S. 67, c. 38, S. 114, c. 46, ss. 56.2, 56.3; 2006, c. 9, ss. 92, 93, 138, 222; SOR/2006-26, 
30, 31, 35, 37, 38, 39, 42, 48, 68, 97, 101; 2008, c. 22, 5. 47; SOR/2008-127, 132; SOR/ 
2009-35; SOR/2009-171, ss. 1 to 3; SOR/2009-240, 245, 273, 274; 2010, c. 12, 5. 1779; 
SOR/2011-159, 252; SI/2011-51, 53; 2012, c. 1, s. 160, c. 19, ss. 470, 573, c. 31, 5. 291; 
2013, c. 18, ss. 47, 48, c. 24, ss. 118, 119, c. 33, S. 180, c. 40, ss. 450, 451; SI/2013-88, 91, 
92; 2014, c. 20, ss. 394 to 399; 2015, c. 3, s. 96; SOR/2015-233, 234, 235, 236; SOR/ 
2016-209; 2017, c. 15, 5. 37; SOR/2017-254; 2018, c. 18, S. 5, c. 27, s. 666; SOR/2018-161, 
162, 192, 242; 2019, c. 13, 5. 27; 2019, c. 13, s. 28; 2019, c. 13, s. 63; 2019, c. 13, s. 64; 
2019, c. 28, s. 103; 2019, c. 28, s. 104; 2019, c. 28, s. 105; 2019, c. 29, 5. 352; SOR/ 
2019-341; SO R/2019-342; SO R/2019-350; SOR/2019-351; SOR/2019-352; SI/2020-66. 

Colonne I 
Secteur de l'administration publique 
Mara le 

Colonne II 

Ministre competent 
Le premier ministre Secretariat de ('Office de surveillance 

des activites en matiere de securite 
nationale et de renseignement 
National Security and Intelligence 

Review Agency Secretariat 

Secretariat des conferences 
intergouvernementales canadiennes 
Canadian Intergovernmental 

Conference Secretariat 

Secretariat du Comite des 
parlementaires sur la securite 
nationale et le renseignement 
Secretariat of the National Security 

and Intelligence Committee of 
Parliamentarians 

Service administratif des tribunaux 
judiciaires 
Courts Administration Service 

Service canadien d'appui aux 
tribunaux administratifs 
Administrative Tribunals Support 

Service of Canada 

Service canadien du renseignement de 
securite 
Canadian Security Intelligence 

Service 

Service correctionnel du Canada 
Correctional Service of Canada 

Services partages Canada 
Shared Services Canada 

Statistique Canada 
Statistics Canada 

Tribunal des anciens combattants 
(revision et appel) 
Veterans Review and Appeal Board 

Le president du Conseil 
prive de la Reine pour 
le Canada 

Le leader du 
gouvernement a la 
Chambre des 
communes 

Le ministre de la 
Justice 

Le ministre de la 
Justice 

Le ministre de la 
Security publique et de 
la Protection civile 

Le ministre de la 
Security publique et de 
la Protection civile 
Le ministre d'Etat 
(Gouvernement 
numerique) 
Le ministre de 
l'Industrie 

Le ministre des Anciens 
Combatta nts 

1992, ch. 1, art. 72; 1993, ch. 3, art. 14; DORS/93-84, 298, 359, 536, 537, 538; TR/93-104, 
114, 115, 118, 119, 120, 205, 207, 208; 1994, ch. 31, art. 17, ch. 38, art. 17, ch. 41, art. 25; 
DORS/94-272, 585; 1995, ch. 1, art. 42 et 43, ch. 5, art. 18 et 19(F), ch. 29, art. 14, 17 et 
30; DORS/95-594; 1996, ch. 8, art. 23, ch. 10, art. 229.1 et 229.2, ch. 11, art. 56 a 57.1; 
DORS/96-101, 102, 355, 386, 452, 537; 1998, ch. 9, art. 42 et 43, ch. 26, art. 74 et 75, ch. 
35, art. 122; DORS/98-99, 118, 147; DORS/98-318, art. 1; DORS/98-329, 564; 1999, ch. 31, 
art. 119 a 121; DORS/99-66, 152; DORS/2000-286; 2001, ch. 9, art. 588, ch. 29, art. 53 et 
54, ch. 34, art. 47 et 48; DORS/2001-141, art. 1; DORS/2001-198, 332; 2002, ch. 8, art. 
142 et 143; DORS/2002-46, 69, 289, 293; 2003, ch. 22, art. 168, 224(A) et 247; DORS/ 
2003-145, 146, 419, 420, 424, 425, 431, 433, 436, 437, 441, 442, 443, 444, 445; 2004, ch. 
11, art. 29 et 30; DORS/2004-21, 161, 162, 163, 164, 204, 224; 2005, ch. 10, art. 34, ch. 
26, art. 24, ch. 34, art. 67, ch. 38, art. 114, ch. 46, art. 56.2 et 56.3; 2006, ch. 9, art. 92, 93, 
138 et 222; DORS/2006-26, 30, 31, 35, 37, 38, 39, 42, 48, 68, 97, 101; 2008, ch. 22, art. 47; 
DORS/2008-127, 132; DORS/2009-35; DORS/2009-171, art. 1 a 3; DORS/2009-240, 245, 
273, 274; 2010, ch. 12, art. 1779; DORS/2011-159, 252; TR/2011-51, 53; 2012, ch. 1, art. 
160, ch. 19, art. 470 et 573, ch. 31, art. 291; 2013, ch. 18, art. 47 et 48, ch. 24, art. 118 et 
119, ch. 33, art. 180, ch. 40, art. 450 et 451; TR/2013-88, 91, 92; 2014, ch. 20, art. 394 a 
399; 2015, ch. 3, art. 96; DORS/2015-233, 234, 235, 236; DORS/2016-209; 2017, ch. 15, 
art. 37; DORS/2017-254; 2018, ch. 18, art. 5, ch. 27, art. 666; DORS/2018-161, 162, 192, 
242; 2019, ch. 13, art. 27; 2019, ch. 13, art. 28; 2019, ch. 13, art. 63; 2019, ch. 13, art. 64; 
2019, ch. 28, art. 103; 2019, ch. 28, art. 104; 2019, ch. 28, art. 105; 2019, ch. 29, art. 352; 
DORS/2019-341; DORS/2019-342; DORS/2019-350; DORS/2019-351; DORS/2019-352; 
TR/2020-66. 
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Column I Column II
Division or Branch of the Federal
Public Administration Appropriate Minister

Public Service Commission
Commission de la fonction publique

President of the
Queen’s Privy Council
for Canada

Registrar of the Supreme Court of
Canada and that portion of the
federal public administration
appointed under subsection 12(2) of
the Supreme Court Act
Registraire de la Cour suprême du

Canada et le secteur de
l’administration publique fédérale
nommé en vertu du paragraphe
12(2) de la Loi sur la Cour suprême

Minister of Justice

Royal Canadian Mounted Police
Gendarmerie royale du Canada

Minister of Public
Safety and Emergency
Preparedness

Royal Canadian Mounted Police
External Review Committee
Comité externe d’examen de la

Gendarmerie royale du Canada

Minister of Public
Safety and Emergency
Preparedness

Secretariat of the National Security and
Intelligence Committee of
Parliamentarians
Secrétariat du Comité des

parlementaires sur la sécurité
nationale et le renseignement

Leader of the
Government in the
House of Commons

Shared Services Canada
Services partagés Canada

Minister of State
(Digital Government)

Statistics Canada
Statistique Canada

Minister of Industry

Veterans Review and Appeal Board
Tribunal des anciens combattants

(révision et appel)

Minister of Veterans
Affairs

Colonne I Colonne II
Secteur de l’administration publique
fédérale Ministre compétent

Secrétariat de l’Office de surveillance
des activités en matière de sécurité
nationale et de renseignement
National Security and Intelligence

Review Agency Secretariat

Le premier ministre

Secrétariat des conférences
intergouvernementales canadiennes
Canadian Intergovernmental

Conference Secretariat

Le président du Conseil
privé de la Reine pour
le Canada

Secrétariat du Comité des
parlementaires sur la sécurité
nationale et le renseignement
Secretariat of the National Security

and Intelligence Committee of
Parliamentarians

Le leader du
gouvernement à la
Chambre des
communes

Service administratif des tribunaux
judiciaires
Courts Administration Service

Le ministre de la
Justice

Service canadien d’appui aux
tribunaux administratifs
Administrative Tribunals Support

Service of Canada

Le ministre de la
Justice

Service canadien du renseignement de
sécurité
Canadian Security Intelligence

Service

Le ministre de la
Sécurité publique et de
la Protection civile

Service correctionnel du Canada
Correctional Service of Canada

Le ministre de la
Sécurité publique et de
la Protection civile

Services partagés Canada
Shared Services Canada

Le ministre d’État
(Gouvernement
numérique)

Statistique Canada
Statistics Canada

Le ministre de
l’Industrie

Tribunal des anciens combattants
(révision et appel)
Veterans Review and Appeal Board

Le ministre des Anciens
Combattants

1992, c. 1, s. 72; 1993, c. 3, s. 14; SOR/93-84, 298, 359, 536, 537, 538; SI/93-104, 114,
115, 118, 119, 120, 205, 207, 208; 1994, c. 31, s. 17, c. 38, s. 17, c. 41, s. 25; SOR/94-272,
585; 1995, c. 1, ss. 42, 43, c. 5, ss. 18, 19(F), c. 29, ss. 14, 17, 30; SOR/95-594; 1996, c. 8,
s. 23, c. 10, ss. 229.1, 229.2, c. 11, ss. 56 to 57.1; SOR/96-101, 102, 355, 386, 452, 537;
1998, c. 9, ss. 42, 43, c. 26, ss. 74, 75, c. 35, s. 122; SOR/98-99, 118, 147; SOR/98-318, s.
1; SOR/98-329, 564; 1999, c. 31, ss. 119 to 121; SOR/99-66, 152; SOR/2000-286; 2001, c.
9, s. 588, c. 29, ss. 53, 54, c. 34, ss. 47, 48; SOR/2001-141, s. 1; SOR/2001-198, 332; 2002,
c. 8, ss. 142, 143; SOR/2002-46, 69, 289, 293; 2003, c. 22, ss. 168, 224(E), 247; SOR/
2003-145, 146, 419, 420, 424, 425, 431, 433, 436, 437, 441, 442, 443, 444, 445; 2004, c.
11, ss. 29, 30; SOR/2004-21, 161, 162, 163, 164, 204, 224; 2005, c. 10, s. 34, c. 26, s. 24, c.
34, s. 67, c. 38, s. 114, c. 46, ss. 56.2, 56.3; 2006, c. 9, ss. 92, 93, 138, 222; SOR/2006-26,
30, 31, 35, 37, 38, 39, 42, 48, 68, 97, 101; 2008, c. 22, s. 47; SOR/2008-127, 132; SOR/
2009-35; SOR/2009-171, ss. 1 to 3; SOR/2009-240, 245, 273, 274; 2010, c. 12, s. 1779;
SOR/2011-159, 252; SI/2011-51, 53; 2012, c. 1, s. 160, c. 19, ss. 470, 573, c. 31, s. 291;
2013, c. 18, ss. 47, 48, c. 24, ss. 118, 119, c. 33, s. 180, c. 40, ss. 450, 451; SI/2013-88, 91,
92; 2014, c. 20, ss. 394 to 399; 2015, c. 3, s. 96; SOR/2015-233, 234, 235, 236; SOR/
2016-209; 2017, c. 15, s. 37; SOR/2017-254; 2018, c. 18, s. 5, c. 27, s. 666; SOR/2018-161,
162, 192, 242; 2019, c. 13, s. 27; 2019, c. 13, s. 28; 2019, c. 13, s. 63; 2019, c. 13, s. 64;
2019, c. 28, s. 103; 2019, c. 28, s. 104; 2019, c. 28, s. 105; 2019, c. 29, s. 352; SOR/
2019-341; SOR/2019-342; SOR/2019-350; SOR/2019-351; SOR/2019-352; SI/2020-66.

1992, ch. 1, art. 72; 1993, ch. 3, art. 14; DORS/93-84, 298, 359, 536, 537, 538; TR/93-104,
114, 115, 118, 119, 120, 205, 207, 208; 1994, ch. 31, art. 17, ch. 38, art. 17, ch. 41, art. 25;
DORS/94-272, 585; 1995, ch. 1, art. 42 et 43, ch. 5, art. 18 et 19(F), ch. 29, art. 14, 17 et
30; DORS/95-594; 1996, ch. 8, art. 23, ch. 10, art. 229.1 et 229.2, ch. 11, art. 56 à 57.1;
DORS/96-101, 102, 355, 386, 452, 537; 1998, ch. 9, art. 42 et 43, ch. 26, art. 74 et 75, ch.
35, art. 122; DORS/98-99, 118, 147; DORS/98-318, art. 1; DORS/98-329, 564; 1999, ch. 31,
art. 119 à 121; DORS/99-66, 152; DORS/2000-286; 2001, ch. 9, art. 588, ch. 29, art. 53 et
54, ch. 34, art. 47 et 48; DORS/2001-141, art. 1; DORS/2001-198, 332; 2002, ch. 8, art.
142 et 143; DORS/2002-46, 69, 289, 293; 2003, ch. 22, art. 168, 224(A) et 247; DORS/
2003-145, 146, 419, 420, 424, 425, 431, 433, 436, 437, 441, 442, 443, 444, 445; 2004, ch.
11, art. 29 et 30; DORS/2004-21, 161, 162, 163, 164, 204, 224; 2005, ch. 10, art. 34, ch.
26, art. 24, ch. 34, art. 67, ch. 38, art. 114, ch. 46, art. 56.2 et 56.3; 2006, ch. 9, art. 92, 93,
138 et 222; DORS/2006-26, 30, 31, 35, 37, 38, 39, 42, 48, 68, 97, 101; 2008, ch. 22, art. 47;
DORS/2008-127, 132; DORS/2009-35; DORS/2009-171, art. 1 à 3; DORS/2009-240, 245,
273, 274; 2010, ch. 12, art. 1779; DORS/2011-159, 252; TR/2011-51, 53; 2012, ch. 1, art.
160, ch. 19, art. 470 et 573, ch. 31, art. 291; 2013, ch. 18, art. 47 et 48, ch. 24, art. 118 et
119, ch. 33, art. 180, ch. 40, art. 450 et 451; TR/2013-88, 91, 92; 2014, ch. 20, art. 394 à
399; 2015, ch. 3, art. 96; DORS/2015-233, 234, 235, 236; DORS/2016-209; 2017, ch. 15,
art. 37; DORS/2017-254; 2018, ch. 18, art. 5, ch. 27, art. 666; DORS/2018-161, 162, 192,
242; 2019, ch. 13, art. 27; 2019, ch. 13, art. 28; 2019, ch. 13, art. 63; 2019, ch. 13, art. 64;
2019, ch. 28, art. 103; 2019, ch. 28, art. 104; 2019, ch. 28, art. 105; 2019, ch. 29, art. 352;
DORS/2019-341; DORS/2019-342; DORS/2019-350; DORS/2019-351; DORS/2019-352;
TR/2020-66.
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December 23, 2020 

BETWEEN: 

Air Passenger Rights 

Applicant 

- and - 

Canadian Transportation Agency 

Respondent 

JUDGMENT 

The application for leave to appeal from the 
judgment of the Federal Court of Appeal, 
Number A-102-20, 2020 FCA 92, dated 
May 22, 2020, is dismissed without costs. 

No. 39266 

Le 23 decembre 2020 

ENTRE : 

Air Passenger Rights 

Demanderesse 

- et - 

Office des transports du Canada 

Intime 

JUGEMENT 

La demande d'autorisation d'appel de l'an-et 
de la Cour d'appel federale, numero A-102-
20, 2020 CAF 92, date du 22 mai 2020, est 
rejetee sans &pens. 
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J.C.S.C. 

 

 

 

 

 

 

 

 

 

 

 

 

No. 39266      

 

 

December 23, 2020  Le 23 décembre 2020 

   

BETWEEN: 

 

Air Passenger Rights 

 

Applicant 

 

- and - 

 

Canadian Transportation Agency 

 

Respondent 

 ENTRE : 

 

Air Passenger Rights 

 

Demanderesse 

 

- et - 

 

Office des transports du Canada 

 

Intimé 

   

JUDGMENT 

 

The application for leave to appeal from the 

judgment of the Federal Court of Appeal, 

Number A-102-20, 2020 FCA 92, dated 

May 22, 2020, is dismissed without costs. 

 

 

 JUGEMENT 

 

La demande d’autorisation d’appel de l’arrêt 

de la Cour d’appel fédérale, numéro A-102-

20, 2020 CAF 92, daté du 22 mai 2020, est 

rejetée sans dépens. 

 

 

 

 

J.S.C.C. 

J.C.S.C. 
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Xrtrrral Gild' of 4pral 

Present: MACTAVISH J.A. 

BETWEEN: 

(dour tt'appri fibirair 

Date: 20200522 

Docket: A-102-20 
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[2] In response to this unprecedented situation, the Canadian Transportation Agency (CTA) 

issued two public statements on its website that suggest that it could be reasonable for airlines to 

provide passengers with travel vouchers when flights are cancelled for pandemic-related reasons, 

rather than refunding the monies that passengers paid for their tickets. 

[3] Air Passenger Rights (APR) is an advocacy group representing and advocating for the 

rights of the public who travel by air. It has commenced an application for judicial review of the 

CTA's public statements, asserting that they violate the CTA's own Code of Conduct, and 

mislead passengers as to their rights when their flights are cancelled. In the context of this 

application, APR has brought a motion in writing seeking an interlocutory order that, among 

other things, would require that the statements be removed from the CTA's website. It also seeks 

to enjoin the members of the CTA from dealing with passenger complaints with respect to 

refunds on the basis that a reasonable apprehension of bias exists on their part as a result of the 

Agency's public statements. 

[4] For the reasons that follow, I have concluded that APR has not satisfied the tripartite 

injunctive test. Consequently, the motion will be dismissed. 

1. Background 

[5] In early 2020, the effects of the COVID-19 coronavirus began to be felt in North 

America, rapidly reaching the level of a pandemic. On March 25, 2020, the CTA posted a 

statement on its website dealing with flight cancellations. The statement, entitled "Statement on 
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Vouchers" notes the extraordinary circumstances facing the airline industry and airline 

customers because of the pandemic, and the need to strike a "fair and sensible balance between 

passenger protection and airlines' operational realities" in the current circumstances. 

[6] The Statement on Vouchers observes that passengers who have no prospect of 

completing their planned itineraries "should not be out-of-pocket for the cost of cancelled 

flights". At the same time, airlines facing enormous drops in passenger volumes and revenues 

"should not be expected to take steps that could threaten their economic viability". 

[7] The Statement on Vouchers states that any complaint brought to the CTA will be 

considered on its own merits. However, the Statement goes on to state that, generally speaking, 

the Agency believes that "an appropriate approach in the current context could be for airlines to 

provide affected passengers with vouchers or credits for future travel, as long as these vouchers 

or credits do not expire in an unreasonably short period of time". The Statement then suggests 

that a 24-month period for the redemption of vouchers "would be considered reasonable in most 

cases". 

[8] Concurrent with the posting of the Statement on Vouchers, the CTA published an 

amendment to a notice already on its website entitled "Important Information for Travellers 

During COVID-19" (the Information Page), which incorporates references to the Statement on 

Vouchers. 

[9] These statements are the subject of the underlying application for judicial review. 
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2. APR's Arguments 

[10] APR submits that there is an established body of CTA jurisprudence that confirms 

passengers' right to a refund where air carriers are unable to provide air transportation, including 

cases where flight cancellations are for reasons beyond the airline's control. According to APR, 

this jurisprudence is consistent with the common law doctrine of frustration, the doctrine of force 

majeure and common sense. The governing legislation further requires airlines to develop 

reasonable policies for refunds when airlines are unable to provide service for any reason. 

[11] According to APR, statements on the Information Page do not just purport to relieve air 

carriers from having to provide passenger refunds where flights are cancelled for reasons beyond 

the airlines' control, including pandemic-related situations. They also purport to relieve airlines 

from their obligation to provide refunds where flights are cancelled for reasons that are within 

the airlines' control, including where cancellation is required for safety reasons. 

[12] APR further contends that the impugned statements by the CTA are tantamount to an 

unsolicited advance ruling as to how the Agency will treat passenger complaints about refunds 

from air carriers where flights are cancelled for reasons relating to the COVID-19 pandemic. The 

statements suggest that the CTA is leaning heavily towards permitting the issuance of vouchers 

in lieu of refunds, and that it will very likely dismiss passenger complaints with respect to 

airlines' failure to provide refunds during the pandemic, regardless of the reason for the flight 

cancellation. According to APR, this creates a reasonable apprehension that CTA members will 

not deal with passenger complaints fairly. 
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3. The Test for Injunctive Relief 

[13] The parties agree that in determining whether APR is entitled to interlocutory injunctive 

relief, the test to be applied is that established by the Supreme Court of Canada in RJR-

MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311, 111 D.L.R. (4th) 385. 

[14] That is, the Court must consider three questions: 

1) Whether APR has established that there is a serious issue to be tried in the 

underlying application for judicial review; 

2) Whether irreparable harm will result if the injunction is not granted; and 

3) Whether the balance of convenience favours the granting of the injunction. 

[15] The RJR-MacDonald test is conjunctive, with the result that an applicant must satisfy all 

three elements of the test in order to be entitled to relief: Janssen Inc. v. Abbvie Corp., 2014 FCA 

112, 120 C.P.R. (4th) 385 at para. 14. 

4. Has APR Raised a Serious Issue? 

[16] The threshold for establishing the existence of a serious issue to be tried is usually a low 

one, and applicants need only establish that the underlying application is neither frivolous nor 

vexatious. A prolonged examination of the merits of the application is generally neither 

necessary nor desirable: RJR-MacDonald, above at 335, 337-338. 
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[17] With this low threshold in mind, I will assume that APR has satisfied the serious issue 

component of the injunctive test to the extent that it seeks to enjoin members of the CTA from 

dealing with passenger complaints on the basis that a reasonable apprehension of bias exists on 

their part. However, as will be explained further on in these reasons, I am not persuaded that 

APR has satisfied the irreparable harm component of the injunctive test in this regard. 

[18] However, APR also seeks mandatory orders compelling the CTA to remove the two 

statements from its website and directing it to "clarify any misconceptions for passengers who 

previously contacted the Agency regarding refunds arising from COVID-19, and key 

stakeholders of the travel industry". It further seeks a mandatory order requiring that the CTA 

bring this Court's order and the removal or clarification of the CTA's previous statements to the 

attention of airlines and a travel association. 

[19] A higher threshold must be met to establish a serious issue where a mandatory 

interlocutory injunction is sought compelling a respondent to take action prior to the 

determination of the underlying application on its merits. In such cases, the appropriate inquiry is 

whether the party seeking the injunction has established a strong prima facie case: R. v. 

Canadian Broadcasting Corp., 2018 SCC 5, [2018] 1 S.C.R. 196 at para. 15. That is, I must be 

satisfied upon a preliminary review of the case that there is a strong likelihood that APR will be 

ultimately successful in its application: C.B.C., above at para. 17. 
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[20] As will be explained below, I am not persuaded that APR has established a strong prima 

facie case here as the administrative action being challenged in its application for judicial review 

is not amenable to judicial review. 

[21] APR concedes that the statements on the CTA website do not reflect decisions, 

determinations, orders or legally-binding rulings on the part of the Agency. It notes, however, 

that subsection 18.1(1) of the Federal Courts Act does not limit the availability of judicial review 

to formal decisions or orders, stating rather that applications may be brought "by anyone directly 

affected by the matter in respect of which relief is sought" [my emphasis]. 

[22] Not every administrative action gives rise to a right to judicial review. No right of review 

arises where the conduct in issue does not affect rights, impose legal obligations, or cause 

prejudicial effects: Democracy Watch v. Canada (Attorney General), 2020 FCA 69, [2020] 

F.C.J. No. 498 at para. 19. See also Tsleil-Waututh Nation v. Canada (Attorney General), 2018 

FCA 153, [2019] 2 F.C.R. No. 3, leave to appeal to SCC refused 38379 (2 May 2019); 

Democracy Watch v. Canada (Conflict of Interest and Ethics Commissioner), 2009 FCA 15, 86 

Admin. L.R. (4th) 149. 

[23] For example, information bulletins and non-binding opinions contained in advance tax 

rulings have been found not to affect rights, impose legal obligations, or cause prejudicial 

effects: see, for example, Air Canada v. Toronto Port Authority at al., 2011 FCA 347, 426 N.R. 

131; Rothmans, Benson & Hedges Inc. v. Minister of National Revenue, [1998] 2 C.T.C. 176, 

148 F.T.R. 3. It is noteworthy that in its Notice of Application, APR itself states the CTA's 
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statements "purport[t] to provide an unsolicited advance ruling" as to how the CTA will deal 

with passenger complaints about refunds for pandemic-related flight cancellations. 

[24] I will return to the issue of the impact of the CTA's statements on APR in the context of 

my discussion of irreparable harm, but suffice it to say at this juncture that there is no suggestion 

that APR is itself directly affected by the statements in issue. The statements on the CTA website 

also do not determine the right of airline passengers to refunds where their flights have been 

cancelled by airlines for pandemic-related reasons. 

[25] Noting the current extraordinary circumstances, the statements simply suggest that 

having airlines provide affected passengers with vouchers or credits for future travel "could be" 

an appropriate approach in the present context, as long as these vouchers or credits do not expire 

in an unreasonably short period of time. This should be contrasted with the situation that 

confronted the Federal Court in Larny Holdings Ltd. v. Canada (Minister of Health), 2002 FCT 

750, relied on by APR, where the statement in issue included a clear statement of how, in the 

respondent's view, the law was to be interpreted and the statement in issue was intended to be 

coercive in nature. 

[26] As a general principle, CTA policy documents are not binding on it as a matter of law: 

Canadian Pacific Railway Company v. Cambridge (City), 2019 FCA 254, 311 A.C.W.S. (3d) 

416 at para. 5. Moreover, in this case the Statement on Vouchers specifically states that "any 

specific situation brought before the Agency will be examined on its merits". It thus remains 

open to affected passengers to file complaints with the CTA (which will be dealt with once the 
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current suspension of dispute resolution services has ended) if they are not satisfied with a travel 

voucher, and to pursue their remedies in this Court if they are not satisfied with the Agency's 

decisions. 

[27] It thus cannot be said that the impugned statements affect rights, impose legal 

obligations, or cause prejudicial effects on either APR or airline passengers. While this finding is 

sufficient to dispose of APR's motion for mandatory relief, as will be explained below, I am also 

not persuaded that it has satisfied the irreparable harm component of the test. 

5. Irreparable Harm 

[28] A party seeking interlocutory injunctive relief must demonstrate with clear and non-

speculative evidence that it will suffer irreparable harm between now and the time that the 

underlying application for judicial review is finally disposed of. 

[29] APR has not argued that it will itself suffer irreparable harm if the injunction is not 

granted. It relies instead on the harm that it says will befall Canadian airline passengers whose 

flights have been cancelled for pandemic-related reasons. However, while APR appears to be 

pursuing this matter as a public interest litigant, it has not yet sought or been granted public 

interest standing. 

[30] As a general rule, only harm suffered by the party seeking the injunction will qualify 
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Metropolitan Stores Ltd., [1987] 1 S.C.R. 110, 38 D.L.R. (4th) 321 at 128. There is a limited 

exception to this principle in that the interests of those individuals dependent on a registered 

charity may also be considered under this branch of the test: Glooscap Heritage Society v. 

Minister of National Revenue, 2012 FCA 255, 440 N.R. 232 at paras. 33-34; Holy Alpha and 

Omega Church of Toronto v. Attorney General of Canada, 2009 FCA 265, [2010] 1 C.T.C. 161 

at para. 17. While APR is a not-for-profit corporation, there is no suggestion that it is a registered 

charity. 

[31] I am also not persuaded that irreparable harm has been established, even if potential harm 

to Canadian airline passengers is considered. 

[32] Insofar as APR seeks to enjoin the CTA from dealing with passenger complaints, it 

asserts that the statements in issue were published contrary to the CTA's own Code of Conduct. 

This prohibits members from publicly expressing opinions on potential cases or issues relating to 

the work of the Agency that may create a reasonable apprehension of bias on the part of the 

member. According to APR, the two statements at issue here create a reasonable apprehension of 

bias on the part of the CTA's members such that they will be unable to provide complainants 

with a fair hearing. 

[33] Bias is an attitude of mind that is unique to an individual. As a result, an allegation of 

bias must be directed against a specific individual who is alleged to be unable to bring an 

impartial mind to bear on a matter: E.A. Manning Ltd. v. Ontario Securities Commission, 23 O.R. 
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the work of the Agency that may create a reasonable apprehension of bias on the part of the 
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bias on the part of the CTA’s members such that they will be unable to provide complainants 

with a fair hearing. 
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impartial mind to bear on a matter: E.A. Manning Ltd. v. Ontario Securities Commission, 23 O.R. 
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(3d) 257, 32 Admin. L.R. (2d) 1 (C.A.), citing Bennett v. British Columbia (Securities 

Commission) (1992), 69 B.C.L.R. (2d) 171, 94 D.L.R. (4th) 339 (C.A.). 

[34] As is the case with many administrative bodies, the CTA carries out both regulatory and 

adjudicative functions. It resolves specific commercial and consumer transportation-related 

disputes and acts as an industry regulator issuing permits and licences to transportation 

providers. The CTA also provides the transportation industry and the travelling public with non-

binding guidance with respect to the rights and obligations of transportation service providers 

and consumers. 

[35] There is no evidence before me that the members of the CTA were involved in the 

formulation of the statements at issue here, or that they have endorsed them. Courts have, 

moreover, rejected the notion that a "corporate taint" can arise based on statements by non-

adjudicator members of multi-function organizations: Ziindel v. Citron, [2000] 4 FC 225,189 

D.L.R. (4th) 131 at para. 49 (C.A.); E.A. Manning Ltd., above at para. 24. 

[36] Even if it subsequently turns out that CTA members were in fact involved in the 

formulation of the statements, APR's argument could be advanced in the context of an actual 

passenger complaint and any bias concerns could be addressed in that context. Relief could then 

be sought in this Court if the complainant is not persuaded that they have received a fair hearing. 

The alleged harm is thus not irreparable. 
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[37] APR also asserts that passengers are being misled by the travel industry as to the import 

of the CTA's statements, and that airlines, travel insurers and others are citing the statements as a 

basis to deny reimbursement to passengers whose flights have been cancelled for pandemic-

related reasons. If third parties are misrepresenting what the CTA has stated, recourse is 

available against those third parties and the alleged harm is thus not irreparable. 

6. Balance of Convenience 

[38] In light of the foregoing, it is unnecessary to deal with the question of the balance of 

convenience. 

7. Other Matters 

[39] Because it says that APR's application for judicial review does not relate to a matter that 

is amenable to judicial review, the CTA argues in its memorandum of fact and law that the 

application should be dismissed. There is, however, no motion currently before this Court 

seeking such relief, and any such motion would, in any event, have to be decided by a panel of 

judges, rather than a single judge. Consequently, I decline to make the order sought. 

[40] APR asks that it be permitted to make submissions on the issue of costs once the Court 

has dealt with the merits of its motion. APR shall have 10 days in which to file submissions in 

writing in relation to the question of costs, which submissions shall not exceed five pages in 

length. The CTA shall have 10 days in which to respond with submissions that do not exceed 
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five pages, and APR shall have a further five days in which to reply with submissions that do not 

exceed three pages in length. 

"Anne L. Mactavish" 
J.A. 
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[w]hile any specific situation brought before the CTA will be examined on its 
merits, the CTA believes that, generally speaking, an appropriate approach in the 
current context could be for airlines to provide affected passengers with vouchers 
or credits for future travel, as long as these vouchers or credits do not expire in an 
unreasonably short period of time (24 months would be considered reasonable in 
most cases). 

[2] The second statement that is the subject of the judicial review application is one which 

references the Statement on Vouchers. 

[3] Following the filing of its application for judicial review, APR brought a motion seeking 

an interlocutory order that would require the removal of the statements from the CTA's website. 

It was also seeking "to enjoin the members of the CTA from dealing with passenger complaints 

with respect to refunds on the basis that a reasonable apprehension of bias exists on their part as 

a result of the [CTA]'s public statements" (Air Passenger Rights v. Canadian Transportation 

Agency, 2020 FCA 92, at para. 3). 

[4] In dismissing the motion, Justice Mactavish applied the test for interlocutory injunctive 

relief as set out by the Supreme Court of Canada in RJR-MacDonald Inc. v. Canada (Attorney 

General), [1994] 1 S.C.R. 311, 111 D.L.R. (4th) 385. 

[5] In paragraph 16 of the reasons related to the dismissal of this motion, Justice Mactavish 

noted that there is a low threshold for establishing the existence of a serious issue to be tried. In 

paragraph 17 she stated: 

With this low threshold in mind, I will assume that APR has satisfied the serious 
issue component of the injunctive test to the extent that it seeks to enjoin members 
of the CTA from dealing with passenger complaints on the basis that a reasonable 
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apprehension of bias exists on their part. However, as will be explained further on 
in these reasons, I am not persuaded that APR has satisfied the irreparable harm 
component of the injunctive test in this regard. 

[6] Justice Mactavish also noted that a higher threshold is involved when a person is seeking 

a mandatory interlocutory injunction to compel another person to take action prior to the 

determination of the underlying application on its merits. In that case, she found that the party 

who is seeking an injunction would need to establish a strong prima facie case (paragraph 19). 

[7] In addressing whether APR had established a strong prima facie case, Justice Mactavish 

stated: 

22 Not every administrative action gives rise to a right to judicial review. No 
right of review arises where the conduct in issue does not affect rights, impose 
legal obligations, or cause prejudicial effects: Democracy Watch v. Canada 
(Attorney General), 2020 FCA 69, [2020] F.C.J. No. 498 at para. 19. See also 
Tsleil-Waututh Nation v. Canada (Attorney General), 2018 FCA 153, [2019] 2 
F.C.R. No. 3, leave to appeal to SCC refused 38379 (2 May 2019); Democracy 
Watch v. Canada (Conflict of Interest and Ethics Commissioner), 2009 FCA 15, 
86 Admin. L.R. (4th) 149. 

23 For example, information bulletins and non-binding opinions contained in 
advance tax rulings have been found not to affect rights, impose legal obligations, 
or cause prejudicial effects: see, for example, Air Canada v. Toronto Port 
Authority at al., 2011 FCA 347, 426 N.R. 131; Rothmans, Benson & Hedges Inc. 
v. Minister of National Revenue, [1998] 2 C.T.C. 176, 148 F.T.R. 3. It is 
noteworthy that in its Notice of Application, APR itself states the CTA's 
statements "purport [t]o provide an unsolicited advance ruling" as to how the 
CTA will deal with passenger complaints about refunds for pandemic-related 
flight cancellations. 

[8] In paragraph 27 of her reasons, Justice Mactavish concluded: 
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27 It thus cannot be said that the impugned statements affect rights, impose 
legal obligations, or cause prejudicial effects on either APR or airline passengers. 
While this finding is sufficient to dispose of APR's motion for mandatory relief, 
as will be explained below, I am also not persuaded that it has satisfied the 
irreparable harm component of the test. 

[9] As a result, APR had failed to establish, with respect to its request for mandatory relief 

that the statements be removed from the CTA's website, that these statements "affect rights, 

impose legal obligations, or cause prejudicial effects on either APR or airline passengers". 

[10] Following this finding, Justice Mactavish noted: 

39 Because it says that APR's application for judicial review does not relate 
to a matter that is amenable to judicial review, the CTA argues in its 
memorandum of fact and law that the application should be dismissed. There is, 
however, no motion currently before this Court seeking such relief, and any such 
motion would, in any event, have to be decided by a panel of judges, rather than a 
single judge. Consequently, I decline to make the order sought. 

[11] Prompted by this notation that there was no motion before the Court to dismiss the 

application for judicial review, the CTA brought the current motion to strike this application. 

[12] In Canada (National Revenue) v. JP Morgan Asset Management (Canada) Inc., 2013 

FCA 250, (JP Morgan) this Court noted that the threshold for striking an application for judicial 

review is high: 

47 The Court will strike a notice of application for judicial review only where 
it is "so clearly improper as to be bereft of any possibility of success" [footnote 
omitted]: David Bull Laboratories (Canada) Inc. v. Pharmacia Inc., [1995] 1 F.C. 
588 (C.A.), at page 600. There must be a "show stopper" or a "knockout punch" 

an obvious, fatal flaw striking at the root of this Court's power to entertain the 
application: Rahman v. Public Service Labour Relations Board, 2013 FCA 117, at 
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paragraph 7; Donaldson v. Western Grain Storage By-Products, 2012 FCA 286, 
at paragraph 6; Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959. 

48 There are two justifications for such a high threshold. First, the Federal 
Courts' jurisdiction to strike a notice of application is founded not in the rules but 
in the Courts' plenary jurisdiction to restrain the misuse or abuse of courts' 
processes: David Bull, above, at page 600; Canada (National Revenue) v. RBC 
Life Insurance Company, 2013 FCA 50, 18 C.C.L.I. (5th) 263. Second, 
applications for judicial review must be brought quickly and must proceed 
"without delay" and "in a summary way": Federal Courts Act, above, subsection 
18.1(2) and section 18.4. An unmeritorious motion — one that raises matters that 
should be advanced at the hearing on the merits - frustrates that objective. 

[13] APR's main argument in its memorandum filed in relation to this motion is that the test 

for the availability of judicial review has changed. APR submits that the test based on whether 

the conduct of the administrative body affects legal rights, imposes legal obligations, or causes 

prejudicial effects is no longer applicable. Therefore, APR submits that Justice Mactavish erred 

in basing her decision on her finding that the impugned statements did not affect legal rights, 

impose legal obligations, or cause prejudicial effects. 

[14] APR notes that this Court in Air Canada v. Toronto Port Authority, 2011 FCA 347, (AC 

v. TPA) stated: 

28 The jurisprudence recognizes many situations where, by its nature or 
substance, an administrative body's conduct does not trigger rights to bring a 
judicial review. 

29 One such situation is where the conduct attacked in an application for 
judicial review fails to affect legal rights, impose legal obligations, or cause 
prejudicial effects: Irving Shipbuilding Inc. v. Canada (Attorney General), 2009 
FCA 116, [2010] 2 F.C.R. 488; Democracy Watch v. Canada (Conflict of Interest 
and Ethics Commissioner), 2009 FCA 15, 86 Admin. L.R. (4th) 149. 
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[15] However, APR, in paragraph 49 of its memorandum, submits that the Supreme Court of 

Canada changed the test that is to be applied to determine if judicial review is available: 

[i]n 2018, in Highwood Congregation of Jehovah's Witnesses (Judicial 
Committee) v. Wall, [2018 SCC 26] the Supreme Court recast the test for 
availability of judicial review as simply whether the administrative bodies' action 
is an exercise of state authority that is of a sufficiently public character [Wall-
test]. 

(emphasis in original) 

[16] Although APR does not explicitly state that, in its view, the Supreme Court indirectly 

overturned the decision of this Court in AC v. TPA, it appears that this is implicit in its argument 

which culminates in the following statement in paragraph 63 of its memorandum: 

Therefore, the panels of this Honourable Court in Oceanex [Oceanex Inc. v. 
Canada (Transport), 2019 FCA 250] and Gu6rin [Gu6rin c. Canada (Procureur 
g6n6ral), 2019 CAF 272] correctly concluded that availability of judicial review 
of acts of federal administrative bodies is to be determined based on the Wall-test. 

[17] The position of the CTA is that the principle, as set out in AC v. TPA, that there is no 

right to judicial review "where the conduct attacked in an application for judicial review fails to 

affect legal rights, impose legal obligations, or cause prejudicial effects" is still good law and it 

has not been overturned by the Supreme Court. Therefore, since the statements at issue in this 

judicial review application do not affect legal rights, impose legal obligations or cause 

prejudicial effects, the application for judicial review should be struck. 
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[18] It is important to examine exactly what each court said. The relevant paragraph in 

Highwood Congregation of Jehovah's Witnesses (Judicial Committee) v. Wall, 2018 SCC 26 

(Wall), is paragraph 14: 

Not all decisions are amenable to judicial review under a superior court's 
supervisory jurisdiction. Judicial review is only available where there is an 
exercise of state authority and where that exercise is of a sufficiently public 
character. Even public bodies make some decisions that are private in nature —
such as renting premises and hiring staff — and such decisions are not subject to 
judicial review: Air Canada v. Toronto Port Authority, 2011 FCA 347, [2013] 3 
F.C.R. 605, at para. 52. In making these contractual decisions, the public body is 
not exercising "a power central to the administrative mandate given to it by 
Parliament", but is rather exercising a private power (ibid.). Such decisions do not 
involve concerns about the rule of law insofar as this refers to the exercise of 
delegated authority. 

[19] There is nothing in this paragraph that indicates that the Supreme Court is overturning the 

decision of this Court in AC v. TPA. Rather, the Supreme Court specifically refers to this 

decision in the above quoted paragraph, albeit for a different principle referenced in that case. If 

the Supreme Court had intended that AC v. TPA should no longer be followed for the principle 

that judicial review will not be available if the conduct does not affect legal rights, impose legal 

obligations or cause prejudicial effects, it presumably would have explicitly stated it was 

overturning this decision. 

[20] Furthermore, it is important to review the context in which this statement was made by 

the Supreme Court. The issue in Wall, was described by the Supreme Court in the first paragraph 

of that decision: 

1. The central question in this appeal is when, if ever, courts have 
jurisdiction to review the decisions of religious organizations where there are 
concerns about procedural fairness. In 2014, the appellant, the Judicial Committee 

20
20

 F
C

A
 1

55
 (C

an
LI

I)
 

 

 

Page: 7 

[18] It is important to examine exactly what each court said. The relevant paragraph in 

Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v. Wall, 2018 SCC 26 

(Wall), is paragraph 14: 

Not all decisions are amenable to judicial review under a superior court's 

supervisory jurisdiction. Judicial review is only available where there is an 

exercise of state authority and where that exercise is of a sufficiently public 

character. Even public bodies make some decisions that are private in nature – 

such as renting premises and hiring staff – and such decisions are not subject to 

judicial review: Air Canada v. Toronto Port Authority, 2011 FCA 347, [2013] 3 

F.C.R. 605, at para. 52. In making these contractual decisions, the public body is 

not exercising "a power central to the administrative mandate given to it by 

Parliament", but is rather exercising a private power (ibid.). Such decisions do not 

involve concerns about the rule of law insofar as this refers to the exercise of 

delegated authority. 

[19] There is nothing in this paragraph that indicates that the Supreme Court is overturning the 

decision of this Court in AC v. TPA. Rather, the Supreme Court specifically refers to this 

decision in the above quoted paragraph, albeit for a different principle referenced in that case. If 

the Supreme Court had intended that AC v. TPA should no longer be followed for the principle 

that judicial review will not be available if the conduct does not affect legal rights, impose legal 

obligations or cause prejudicial effects, it presumably would have explicitly stated it was 

overturning this decision. 

[20] Furthermore, it is important to review the context in which this statement was made by 

the Supreme Court. The issue in Wall, was described by the Supreme Court in the first paragraph 

of that decision: 

1. The central question in this appeal is when, if ever, courts have 

jurisdiction to review the decisions of religious organizations where there are 

concerns about procedural fairness. In 2014, the appellant, the Judicial Committee 

20
20

 F
C

A
 1

55
 (

C
an

LI
I)



Page: 8 

of the Highwood Congregation of Jehovah's Witnesses, disfellowshipped the 
respondent, Randy Wall, after he admitted that he had engaged in sinful behaviour 
and was considered to be insufficiently repentant. The Judicial Committee's 
decision was confirmed by an Appeal Committee. Mr. Wall brought an 
originating application for judicial review of the decision to disfellowship him 
before the Alberta Court of Queen's Bench. The court first dealt with the issue of 
whether it had jurisdiction to decide the matter. Both the chambers judge and a 
majority of the Court of Appeal concluded that the courts had jurisdiction and 
could proceed to consider the merits of Mr. Wall's application. 

[21] The issue was, therefore, whether the decision that had been reached by the Judicial 

Committee could be the subject of a judicial review. The conclusion of the Supreme Court was 

that this decision was not justiciable. The Supreme Court did not decide that a particular conduct 

which did not affect legal rights, impose legal obligations or cause prejudicial effects, could 

nevertheless be subject to judicial review. In Wall, Mr. Wall had been disfellowshipped by the 

Judicial Committee and therefore his rights were affected. 

[22] APR submitted that two decisions of this Court applied the test as set out in Wall. In 

Oceanex Inc. v. Canada (Transport), 2019 FCA 250, this Court simply noted that the Supreme 

Court had recently revisited the law governing the availability of judicial review and that it had 

emphasized: 

[...] that judicial review is available only where two conditions are met — "where 
there is an exercise of state authority and where that exercise is of a sufficiently 
public character" [...] 

(emphasis in original) 
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[23] This Court did not decide that judicial review would be available where these two 

conditions are met regardless of whether the particular decision or conduct affects legal rights, 

imposes legal obligations or causes prejudicial effects. 

[24] In Guerin c. Canada (Procureur general), 2019 CAF 272, the reference to the Supreme 

Court's decision in Wall, is in paragraph 65: « Ce principe a recemment ete reitere par la Cour 

supreme dans Highwood Congregation ofJehovah's Witnesses (Judicial Committee) c. Wall 

[...]». The principle to which this Court was referring was stated in the immediately preceding 

paragraph: « Dans l'arret Dunsmuir, la Cour supreme a clairement reaffirms le principe selon 

lequel la relation de la Couronne avec ses employes est regie par le droit des contrats. » The 

principle to which this Court was referring was not the principle that related to the availability of 

judicial review but rather that the relationship between the Crown and its employees is governed 

by the law of contract. 

[25] As a result, none of these cases support the proposition advanced by APR. APR also 

refers to the decision of this Court in Wenham v. Canada (Attorney General), 2018 FCA 199. In 

that case, this Court noted: 

36 An application can be doomed to fail at any of the three stages: 

I. Preliminary objections. An application not authorized 
under the Federal Courts Act, R.S.C., 1985, c. F-7 or not aimed at 
public law matters may be quashed at the outset: JP Morgan at 
para. 68; Highwood Congregation ofJehovah's Witnesses (Judicial 
Committee) v. Wall, 2018 SCC 26; Air Canada v. Toronto Port 
Authority, 2011 FCA 347, [2013] 3 F.C.R. 605. 
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[26] This Court referred to both the Supreme Court's decision in Wall and the decision of this 

Court in AC v. TPA as providing a basis on which a judicial review application could fail. 

Therefore, an application for judicial review could fail if the test as set out in Wall is not 

satisfied, or if the particular decision or conduct did not affect legal rights, impose legal 

obligations or cause prejudicial effects. 

[27] As a result, there is no support for the proposition as advocated by APR that "where there 

is an exercise of state authority and where that exercise is of a sufficiently public character" that 

exercise of public authority can be subject to judicial review even though no legal rights are 

affected, no legal obligations are imposed and there are no prejudicial effects. 

[28] However, the finding by Justice Mactavish that the impugned statements did not affect 

legal rights, impose legal obligations or cause prejudicial effects were made in relation to the part 

of the judicial review application with respect to the request for an order compelling the CTA to 

remove these statements from its website. 

[29] As noted above, Justice Mactavish stated that she was assuming "that APR has satisfied 

the serious issue component of the injunctive test to the extent that it seeks to enjoin members of 

the CTA from dealing with passenger complaints on the basis that a reasonable apprehension of 

bias exists on their part". APR lost its motion for an interlocutory injunction in relation to this 

aspect at the irreparable harm stage, not the serious issue to be tried stage. CTA did not address 

this distinction in its memorandum of fact and law that it included with its motion record. 
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Instead, the CTA only focused on Justice Mactavish's conclusion that the impugned statements 

did not affect legal rights, impose legal obligations or cause prejudicial effects. 

[30] Following the receipt of APR's motion record, CTA addressed the reasonable 

apprehension of bias argument in its reply submissions, which were longer than its original 

submissions. 

[31] CTA, in its reply submissions, stated: 

13. [APR] wants this Court to review facts which [APR] says create a 
reasonable apprehension of bias in future cases. There is no precedent for this. 
The proper course is to raise the issue in those cases where the decision of the 
[CTA] would affect the legal rights of the parties. 

14. The decision of Mactavish J.A. on the motion for an interlocutory 
injunction brings home this very point. Mactavish J.A. pointed out that allegations 
of bias could be raised in actual proceedings affecting the rights of individuals, as 
was done in E.A. Manning [E.A. Manning Ltd. v. Ontario Securities Commission, 
18 O.R. (3d) 97, [1994] O.J. No. 1026]; 

"Even if it subsequently turns out that CTA members were in fact 
involved in the formulation of the statements, APR's argument 
could be advanced in the context of an actual passenger complaint 
and any bias concerns could be addressed in that context. Relief 
could then be sought in this Court if the complainant is not 
persuaded that they have received a fair hearing." 

[32] However, these comments of Justice Mactavish were made in paragraph 36 of her 

reasons in relation to the irreparable harm component of the RJR-MacDonald test, not whether 

there was a serious issue that was raised in the judicial review application in relation to this 

matter. The absence of a precedent should not also necessarily lead to the conclusion that an 

application for judicial review should be struck. CTA was also unable to identify any precedent 

20
20

 F
C

A
 1

55
 (C

an
LI

I)
 

 

 

Page: 11 

Instead, the CTA only focused on Justice Mactavish’s conclusion that the impugned statements 

did not affect legal rights, impose legal obligations or cause prejudicial effects. 

[30] Following the receipt of APR’s motion record, CTA addressed the reasonable 

apprehension of bias argument in its reply submissions, which were longer than its original 

submissions. 

[31] CTA, in its reply submissions, stated: 

13. [APR] wants this Court to review facts which [APR] says create a 

reasonable apprehension of bias in future cases. There is no precedent for this. 

The proper course is to raise the issue in those cases where the decision of the 

[CTA] would affect the legal rights of the parties. 

14. The decision of Mactavish J.A. on the motion for an interlocutory 

injunction brings home this very point. Mactavish J.A. pointed out that allegations 

of bias could be raised in actual proceedings affecting the rights of individuals, as 

was done in E.A. Manning [E.A. Manning Ltd. v. Ontario Securities Commission, 

18 O.R. (3d) 97, [1994] O.J. No. 1026]; 

“Even if it subsequently turns out that CTA members were in fact 

involved in the formulation of the statements, APR’s argument 

could be advanced in the context of an actual passenger complaint 

and any bias concerns could be addressed in that context. Relief 

could then be sought in this Court if the complainant is not 

persuaded that they have received a fair hearing.” 

[32] However, these comments of Justice Mactavish were made in paragraph 36 of her 

reasons in relation to the irreparable harm component of the RJR-MacDonald test, not whether 

there was a serious issue that was raised in the judicial review application in relation to this 

matter. The absence of a precedent should not also necessarily lead to the conclusion that an 

application for judicial review should be struck. CTA was also unable to identify any precedent 

20
20

 F
C

A
 1

55
 (

C
an

LI
I)



Page: 12 

that clearly supported its position that this part of the judicial review application was "so clearly 

improper as to be bereft of any possibility of success" (David Bull Laboratories (Canada) Inc. v. 

Pharmacia Inc., [1995] 1 F.C. 588, at page 600 (C.A.), 58 C.P.R. (3d) 209). 

[33] The arguments related to the reasonable apprehension of bias should be made at the 

hearing of the judicial review application, not in reply submissions in relation to a motion to 

strike the judicial review application. APR should not be deprived of its argument simply 

because there is no precedent. 

[34] As a result, I would dismiss the motion to strike the application for judicial review. The 

costs of this motion shall be in the cause. 

"Wyman W. Webb" 
J.A. 
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[2] The appellant appeals from the judgment of the Federal Court in Zalys v. Canada (Royal 

Mounted Police), 2018 FC 1122, 298 A.C.W.S. (3d) 863, which granted the respondent's 

application for judicial review of the June 8, 2017 decision of a Level II Adjudicator (the 

Adjudicator) appointed under the Royal Canadian Mounted Police Act, R.S.C. 1985, c. R-10 (as 

it read prior to November 28, 2014). The Adjudicator denied the respondent's grievance in which 

he sought to have service pay included in the lump sum payout of annual leave he received when 

he retired from the RCMP. The respondent then sought judicial review before the Federal Court. 

The Federal Court found that the Adjudicator's decision was unreasonable and remitted the 

matter back with directions for the Adjudicator to "adopt an interpretation upholding the 

[respondent's] position" (Federal Court's Reasons at paras. 26, 69-70). 

[3] For the following reasons, I would allow the appeal with costs, set aside the judgment of 

the Federal Court, dismiss the application for judicial review, and restore the decision of the 

Adjudicator. 

[4] On an appeal of a judicial review decision, as stated by my colleague, our Court must 

determine whether the Federal Court appropriately selected and properly applied the standard of 

review: Agraira v. Canada (Public Safety and Emergency Preparedness), 2013 SCC 36, [2013] 

2 S.C.R. 559 at paragraphs 45-47; Canada Revenue Agency v. Telfer, 2009 FCA 23, 386 N.R. 

212 at paragraph 18. The standard of review in this application for judicial review is 

reasonableness. Our Court must therefore focus on the decision of the Adjudicator and determine 

whether, in reviewing it, the Federal Court identified reasonableness as the standard of review 

and applied it correctly. 
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[5] In assessing the Adjudicator's decision, I am guided by the Supreme Court's teachings in 

Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, 441 D.L.R. (4th) 1 

[Vavilov]. When the Court determines that the applicable standard is reasonableness, the Court 

"must consider the outcome of the administrative decision in light of its underlying rationale in 

order to ensure that the decision as a whole is transparent, intelligible and justified" (Vavilov at 

para. 15). While the majority reasons in Vavilov describe reasonableness review as "robust", they 

also reiterate that it involves deference. Reasonableness review "finds its starting point in the 

principle of judicial restraint and demonstrates a respect for the distinct role of administrative 

decision makers" and is "meant to ensure that courts intervene in administrative matters only 

where it is truly necessary [...] to safeguard the legality, rationality and fairness of the 

administrative process" (Vavilov at paras. 12-13). The reasons themselves need "not include all 

the arguments, statutory provisions, jurisprudence or other details the reviewing judge would 

have preferred" (Vavilov at para. 91, citing Newfoundland and Labrador Nurses' Union v. 

Newfoundland and Labrador (Treasury Board), 2011 SCC 62, [2011] 3 S.C.R. 708 at para. 16). 

What distinguishes reasonableness review from correctness review is the court's focus on the 

administrative decision and the justification offered for it, "not on the conclusion the court itself 

would have reached in the administrative decision maker's place" (Vavilov at paras. 15, 83). It is, 

furthermore, only appropriate to quash a decision on the reasonableness standard where "any 

shortcomings or flaws relied on by the party challenging the decision are sufficiently central or 

significant to render the decision unreasonable" (Vavilov at para. 100). 

[6] Turning to the substance of the Adjudicator's decision before us, I am of the view that it 
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definition of "allowance" in finding that service pay was an "allowance" that is excluded from 

the definition of "salary", this alleged shortcoming, on its own, does not justify finding that the 

decision is unreasonable as a whole. Not only does the record demonstrate that the definition of 

"allowance" was not central to the respondent's submissions at the administrative stage, but it is, 

more importantly, not determinative of the matter. Whether service pay is considered to be an 

"allowance" that is excluded from the defmition of "salary" or not, the Adjudicator was still 

required to address the effect of the term "substantive" in section 7.1 of the RCMP's 

Administration Manual. The Adjudicator did just that, making other fmdings that are 

independent from the notion that service pay is an "allowance" and that justify her ultimate 

conclusion that the respondent did not demonstrate that the payout he received was inconsistent 

with the relevant legislation and policies. 

[7] Indeed, on the basis of the record that was before her, the Adjudicator appropriately 

observed that "[t]he crux of the dispute" concerned the definition of "substantive salary" in 

section 7.1 of Chapter 19.1 of the RCMP's Administration Manual and signalled her focus on 

this chapter, which pertains to annual leave (Adjudicator's Reasons at paras. 38, 55, 61). Instead 

of relying on her finding that service pay was an "allowance", the Adjudicator went on to 

address the impact of the word "substantive" in section 7.1. In circumstances where "substantive 

salary" was not defined in the applicable policy manuals or enabling legislation at the relevant 

time, she reasonably concluded that the term "substantive" had a restrictive connotation and 

"denote[d] a basic salary void of any other form of compensation" (Adjudicator's Reasons at 

paras. 62, 64-65; Appeal Book, vol. II at pp. 345, 471, 489). 
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[8] The Adjudicator was also responsive to the respondent's argument that excluding service 

pay from "substantive salary" in section 7.1 of Chapter 19.1 of the RCMP's Administration 

Manual created an inequity. She disagreed with his contention for two reasons. First, she found 

that retiring members could choose to receive service pay by taking their remaining leave as 

vacation prior to retiring, or they could choose to receive their annual leave in a lump sum 

payout without service pay (Adjudicator's Reasons at paras. 66, 68-69, 73). Second, she 

considered how members in the officer cadre of the RCMP receive payouts of annual leave when 

their annual leave exceeds their carry-over entitlement, according to the RCMP's Administration 

Manual. She noted that in the provisions she consulted, "substantive" denoted "that the payout 

must be based on the member's base salary, void of any allowances or other forms of 

compensation" and suggested that excluding service pay from "substantive salary" in section 7.1 

would allow for a consistent application of annual leave payout policy for serving and retiring 

members (Adjudicator's Reasons at paras. 70-71, 73). 

[9] Furthermore, the Adjudicator provided a coherent and intelligible explanation for why 

service pay is not tied to annual leave, but to a member's bi-weekly salary instead, which a 

discharged member no longer receives (Adjudicator's Reasons at paras. 67-68). 

[10] None of these additional findings depend on the notion that service pay is an 

"allowance". Instead, they demonstrate an appropriate analysis of section 7.1 of the RCMP's 

Administration Manual in context, leading to a transparent, intelligible, and justifiable 

conclusion that the payout of annual leave the respondent received was appropriately calculated 

to exclude service pay in accordance with the relevant legislation and policies. 

20
20

 F
C

A
 8

1 
(C

an
LI

I)
 

 

 

Page: 5 

[8] The Adjudicator was also responsive to the respondent’s argument that excluding service 

pay from “substantive salary” in section 7.1 of Chapter 19.1 of the RCMP’s Administration 

Manual created an inequity. She disagreed with his contention for two reasons. First, she found 

that retiring members could choose to receive service pay by taking their remaining leave as 

vacation prior to retiring, or they could choose to receive their annual leave in a lump sum 

payout without service pay (Adjudicator’s Reasons at paras. 66, 68-69, 73). Second, she 

considered how members in the officer cadre of the RCMP receive payouts of annual leave when 

their annual leave exceeds their carry-over entitlement, according to the RCMP’s Administration 

Manual. She noted that in the provisions she consulted, “substantive” denoted “that the payout 

must be based on the member’s base salary, void of any allowances or other forms of 

compensation” and suggested that excluding service pay from “substantive salary” in section 7.1 

would allow for a consistent application of annual leave payout policy for serving and retiring 

members (Adjudicator’s Reasons at paras. 70-71, 73). 

[9] Furthermore, the Adjudicator provided a coherent and intelligible explanation for why 

service pay is not tied to annual leave, but to a member’s bi-weekly salary instead, which a 

discharged member no longer receives (Adjudicator’s Reasons at paras. 67-68). 

[10] None of these additional findings depend on the notion that service pay is an 

“allowance”. Instead, they demonstrate an appropriate analysis of section 7.1 of the RCMP’s 

Administration Manual in context, leading to a transparent, intelligible, and justifiable 

conclusion that the payout of annual leave the respondent received was appropriately calculated 

to exclude service pay in accordance with the relevant legislation and policies. 

20
20

 F
C

A
 8

1 
(C

an
LI

I)



Page: 6 

[11] Unlike my colleague, I also remain unconvinced that the Adjudicator was required to 

explicitly address, in her reasons, an amendment to the RCMP's National Compensation Manual 

subsequent to the respondent's retirement regarding service pay. This omission is relatively 

insignificant because the amendment does not clearly militate in favour of the respondent's 

position, any assertion regarding the motivation for this amendment, on the basis of the record, is 

speculative, and the amendment does not detract from the soundness of the Adjudicator's 

analysis of section 7.1 of the RCMP's Administration Manual that led her to conclude that 

service pay was excluded from "substantive salary" at the relevant time. In my opinion, finding 

that the Adjudicator was required to explicitly address the amendment in her reasons runs 

counter to the observation of the majority in Vavilov at paragraph 128 that: 

Reviewing courts cannot expect administrative decision makers to "respond to 
every argument or line of possible analysis" (Newfoundland Nurses, at para. 25), 
or to "make an explicit finding on each constituent element, however subordinate, 
leading to its final conclusion" (para 16). To impose such expectations would 
have a paralyzing effect on the proper functioning of administrative bodies and 
would needlessly compromise important values such as efficiency and access to 
justice. [...] 

[12] In addition, I find that the record does not support the contention that the respondent 

noted the difference in wording between section 7.1 of Chapter 19.1 of the RCMP's 

Administration Manual and sections 6.1.1 and 6.2.2, which address payout of annual leave to 

RCMP members in the officer cadre, at the administrative stage of this matter. While the 

respondent raised arguments about the difference in wording between these provisions before 

this Court, there was no reference to sections 6.1.1 and 6.2.2 in the respondent's submissions at 

the administrative stage. By raising this argument before this Court, the respondent is in fact 

attempting to reargue his case. 
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[13] Finally, the Adjudicator's finding that the respondent bore the burden of establishing his 

claim was reasonable. It accords with past practice of RCMP adjudicators and the record does 

not suggest that the appellant failed to provide information to which only it had access (See e.g. 

Marsh v. Zaccardelli, 2006 FC 1466, 305 F.T.R. 303 at para. 59). 

[14] Applying the teachings of Vavilov to the present case, the Adjudicator's decision is 

reasonable and her reasons demonstrate as much. More specifically, her reasons explain that the 

term "substantive salary" in section 7.1 of Chapter 19.1 of the RCMP's Administration Manual, 

undefined in the relevant RCMP policies, does not include service pay because: the word 

"substantive" denotes the "essential part of the salary", not a salary that includes allowances or 

other forms of compensation; service pay is tied to the receipt of a member's salary, not to 

annual leave; retiring members can choose the option upon retiring that allows them to receive 

service pay if they want it; and compensation in addition to base salary, such as service pay, is 

not paid out to active members when they receive a lump sum payout of annual leave that 

exceeds their carry-over entitlement (Adjudicator's Reasons at paras. 63-64, 67-68, 71). 

[15] For its part, the Federal Court correctly identified the applicable standard of review as 

reasonableness (Federal Court's Reasons at para. 13). However, it conducted its own analysis of 

how the relevant provisions of the RCMP's Administration Manual and National Compensation 

Manual should be interpreted (Federal Court's Reasons at paras. 27-37, 39, 45-50). 

Consequently, it was insufficiently deferential and clearly engaged in a disguised correctness 

review, erroneously focused on its own interpretation of the RCMP's policy manuals, and 

compared that interpretation to that of the Adjudicator, using its own interpretation as a 
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"yardstick to measure what the [Adjudicator] did" (Delios v. Canada (Attorney General), 2015 

FCA 117, 472 N.R. 171 at para. 28; See also Canada (Attorney General) v. Heffel Gallery 

Limited, 2019 FCA 82, [2019] 3 F.C.R. 81 at para. 49). 

[16] For the foregoing reasons, I would allow the appeal in full, set aside the judgment of the 

Federal Court dated November 8, 2018 in file T-1635-17 (2018 FC 1122), dismiss the 

respondent's application for judicial review, and restore the decision of the Adjudicator dated 

June 8, 2017. I would grant costs to the appellant in the agreed-upon amount of $5,300.00, and I 

would also amend the style of cause in the manner the appellant has requested. The style of cause 

on this document and on the judgment of this Court in file A-406-18 reflect this proposed 

amendment. 

"Richard Boivin" 
J.A. 

"I agree. 
Marianne Rivoalen J.A." 

20
20

 F
C

A
 8

1 
(C

an
LI

I)
 

 

 

Page: 8 

“yardstick to measure what the [Adjudicator] did” (Delios v. Canada (Attorney General), 2015 

FCA 117, 472 N.R. 171 at para. 28; See also Canada (Attorney General) v. Heffel Gallery 

Limited, 2019 FCA 82, [2019] 3 F.C.R. 81at para. 49). 

[16] For the foregoing reasons, I would allow the appeal in full, set aside the judgment of the 

Federal Court dated November 8, 2018 in file T-1635-17 (2018 FC 1122), dismiss the 

respondent’s application for judicial review, and restore the decision of the Adjudicator dated 

June 8, 2017. I would grant costs to the appellant in the agreed-upon amount of $5,300.00, and I 

would also amend the style of cause in the manner the appellant has requested. The style of cause 

on this document and on the judgment of this Court in file A-406-18 reflect this proposed 

amendment. 

“Richard Boivin” 

J.A. 

“I agree. 

Marianne Rivoalen J.A.” 

20
20

 F
C

A
 8

1 
(C

an
LI

I)



Page: 9 

GLEASON J.A.  (Dissenting) 

[17] The appellant appeals from the judgment of the Federal Court in Zalys v. The Royal 

Canadian Mounted Police et al., 2018 FC 1122, in which the Federal Court (per Annis, J.) 

granted an application for judicial review of the June 8, 2017 decision of a Level II Adjudicator 

appointed under the Royal Canadian Mounted Police Act, R.S.C. 1985, c. R-10 (as it read prior 

to November 28, 2014) (the RCMP Act). In that decision, the Adjudicator denied the 

respondent's grievance seeking service pay on the accrued annual leave that the Royal Canadian 

Mounted Police (RCMP) paid out to him as a lump sum when he retired from the Force. The 

appellant also requests that the style of cause in this appeal be amended to name as the appellant 

the Attorney General of Canada, as opposed to the RCMP, P. Lebrun and Supt. Jennie Latham. 

[18] For the reasons that follow, I would amend the style of cause in the way the appellant 

requests and would allow the appeal, but only to the extent of varying a portion of the order 

made by the Federal Court. As I would accordingly conclude that the respondent has been 

substantially successful in this appeal, I would grant him costs, fixed in the all-inclusive agreed-

upon amount of $4,700.00. 

I. The Proper Appellant 

[19] Turning first to the request to amend the style of cause, in an application for judicial 

review seeking to set aside a decision of an adjudicator under the RCMP Act, the proper 

respondent is the Attorney General of Canada. Thus, the Attorney General of Canada should be 

substituted as the appellant in this appeal. 
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[20] Rules 303(1) and (2) of the Federal Courts Rules, SOR/98-106, provide as follows 

regarding respondents to judicial review applications: 

303 (1) Subject to subsection (2), an 
applicant shall name as a respondent 
every person 

(a) directly affected by the order 
sought in the application, other than a 
tribunal in respect of which the 
application is brought; or 

(b) required to be named as a party 
under an Act of Parliament pursuant 
to which the application is brought. 

(2) Where in an application for 
judicial review there are no persons 
that can be named under 
subsection (1), the applicant shall 
name the Attorney General of Canada 
as a respondent. 

303 (1) Sous réserve du 
paragraphe (2), le demandeur désigne 
à titre de défendeur : 

a) toute personne directement touchée 
par l'ordonnance recherchée, autre 
que l'office fédéral visé par la 
demande; 

b) toute autre personne qui doit être 
désignée à titre de partie aux termes 
de la loi fédérale ou de ses textes 
d'application qui prévoient ou 
autorisent la présentation de la 
demande. 

(2) Dans une demande de contrôle 
judiciaire, si aucun défendeur n'est 
désigné en application du 
paragraphe (1), le demandeur désigne 
le procureur général du Canada à ce 
titre. 

[21] P. Lebrun was the RCMP's National Compensation Services representative, who made 

submissions to the Adjudicator, and Supt. Jennie Latham was the Adjudicator, who rendered the 

decision under review, acting as the delegate of the Commissioner of the RCMP pursuant to 

subsections 5(2) and 32(1) of the RCMP Act. Neither are proper respondents to an application 

for judicial review. 

[22] Rule 303(1)(a) prohibits naming the decision-maker whose decision is being reviewed as 

a respondent to a judicial review application, and an individual who made representations before 

the Adjudicator or who acted on behalf of an employer in the grievance process is not directly 
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affected by an order sought in a judicial review application and thus should not be named as a 

respondent under Rule 303(1)(a). Thus, neither P. Lebrun nor Supt. Jennie Latham should have 

been named as respondents and should therefore be removed as appellants. 

[23] The propriety of naming the RCMP as a respondent is perhaps less clear-cut. There are 

many cases where the RCMP has been named as a respondent in judicial review applications 

seeking to challenge a decision made by an adjudicator under the RCMP Act (see, for example, 

Marsh y. Zaccardelli, 2006 FC 1466, 305 F.T.R. 303 (naming RCMP Commissioner Zaccardelli, 

the RCMP, and the Attorney General of Canada as respondents); Smiley y. Royal Canadian 

Mounted Police, 2007 FC 29, 155 A.C.W.S. (3d) 202 (naming the RCMP as respondent); Lee y. 

Canada (Royal Canadian Mounted Police) (2000), 184 F.T.R. 74, [2000] F.C.J. No. 887 (QL) 

(F.C.T.D.) (naming Her Majesty the Queen (Royal Canadian Mounted Police) and RCMP 

Commissioner Murray as respondents)). However, the issue of how the respondent should be 

named appears not to have been raised in these cases and, accordingly, the style of cause was set 

by the parties in their pleadings and not questioned before the Court. 

[24] While the RCMP is undoubtedly affected by the order sought in this application, 

subsection 23(1) of the Crown Liability and Proceedings Act, R.S.C. 1985, c. C-50, Part II 

prohibits naming the RCMP as the respondent. That subsection provides: 

Proceedings against the Crown may 
be taken in the name of the Attorney 
General of Canada or, in the case of 
an agency of the Crown against which 
proceedings are by an Act of 
Parliament authorized to be taken in 

Les poursuites visant l'État peuvent 
être exercées contre le procureur 
général du Canada ou, lorsqu'elles 
visent un organisme mandataire de 
l'État, contre cet organisme si la 
législation fédérale le permet. 
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the name of the agency, in the name 
of that agency. 

[25] There is nothing in the RCMP Act or other legislation that authorizes the taking of 

proceedings like the present against the RCMP in its name. As this Court noted at paragraph 38 

in Gingras v. Canada (1994), 113 D.L.R. (4th) 295, 165 N.R. 101 (Fed. C.A.), the RCMP is a 

division of the federal public administration and is a "department" within the meaning of 

section 2 and Schedule I.1 of the Financial Administration Act, R.S.C. 1985, c. F-11. This Court 

has held that government departments do not have legal personalities separate from the Crown 

(Canada (Office of the Information Commissioner) v. Calian Ltd., 2017 FCA 135, 414 D.L.R. 

(4th) 165, at para. 63). It follows that as departments are not separate legal entities, they are not 

appropriately named as respondents in a judicial review application, unless legislation directs 

otherwise (see for example, Enniss v. Canada (Human Rights Commission), [1995] F.C.J. 

No. 1593 (QL), 104 F.T.R. 145 (F.C.T.D.) at paras. 7-9; and Gravel v. Canada (Attorney 

General), 2011 FC 832, 393 F.T.R. 219 at para. 6). Similar reasoning applies to the RCMP. 

[26] Because the RCMP ought not have been named as a respondent, Rule 303(2) of the 

Federal Courts Rules provides that the Attorney General of Canada should have been named as 

the respondent in the Federal Court. The style of cause should therefore be amended to substitute 

the Attorney General of Canada as the appellant before this Court. 

II. Background 

[27] Turning to the merits of this appeal, it is useful to next briefly review the relevant 
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At the time of his retirement, he had 37 years of service with the Force and held the rank of staff 

sergeant, a non-commissioned officer rank within the RCMP. 

[28] When employed, the respondent was entitled to paid annual leave and to service pay. The 

latter is an amount paid to entitled RCMP members on each bi-weekly pay cheque and is based 

on their length of service. At the time of his retirement, the respondent was receiving service pay 

at the maximum rate of 10.5% of his staff sergeant's salary. 

[29] When the respondent decided to retire in 2012, he had accumulated 1,398 hours of annual 

leave that he had not been able to use during his career. The RCMP offered the respondent the 

option of either taking the leave and postponing his retirement date until after his leave credits 

were exhausted or retiring and electing to be paid out the unused annual leave in a lump sum. 

The respondent elected the latter option. Had the respondent instead chosen to remain on the 

payroll, the RCMP would have paid him service pay for each hour of annual leave he took. 

[30] Following the respondent's retirement and discharge from the Force, the RCMP paid him 

the value of his accumulated annual leave credits, but did not add an amount for service pay on 

the annual leave. Had it done so, the gross amount of the lump sum payment would have been 

increased by $7,257.01. 

[31] The RCMP's Administration and National Compensation Manuals set out the terms and 

conditions of service for RCMP members. The key provision in this appeal is section 7.1 in 

chapter 19.1 of the Administration Manual, which provided as follows at the relevant time: 
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7. Payout of Annual Leave on Discharge/Death 

7.1 When a member is discharged from the RCMP or dies, the member or 
his/her estate will be paid an amount equal to the number of days of earned but 
unused annual leave to the member's credit, calculated at his/her substantive 
salary on the date of discharge or death. 

[emphasis added] 

[32] The terms "substantive salary" and "substantive" are not defined in either Manual. 

However, as the respondent notes, the term "substantive" is a term of art used in the Federal 

Public Service to denote the permanent position to which the employee has been appointed, as 

opposed to an acting assignment, as was noted by this Court in Sinclair v. Canada (Treasury 

Board) (1991), 137 N.R. 345, 92 C.L.L.C. 14,008 (Fed. C.A.) [Sinclair] and Attorney General of 

Canada v. Dupuis (1991), 137 N.R. 349, 30 A.C.W.S. (3d) 1009 (Fed. C.A.) [Dupuis]. 

[33] The RCMP's National Compensation Manual, at the relevant time, provided in the 

"Definitions" section that the term "salary" means "an annual rate of pay; not an allowance or 

any other compensation [...]" [emphasis added]. 

[34] In addition, the National Compensation Manual, at the time of the respondent's 

retirement, contained the following defmitions within the "Definitions" section which are of 

relevance to this appeal: 

Allowance — the remuneration payable in respect of a position, by reason of 
duties of a special nature, or for duties that the employee is required to 
perform in addition to his/her regular duties. 
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Compensation — the pay and non-pay remuneration provided to an employee for 
services rendered, and includes, but is not limited to: salary and other 
compensation, e.g. performance awards; pension and insurance benefits; paid time 
off; various allowances, e.g. senior constable provisional allowance, service pay, 
bilingual bonus; and, compensation for the costs of serving in difficult 
environments [...] 

[emphasis added] 

Daily rate of pay — a salary divided by 260.88, which is the average number of 
working days in a year [...] 

Premium pay — a non-pensionable sum of money paid in addition to salary. 

Remuneration — pay and/or allowances. 

[35] The RCMP's Administration Manual at the relevant time also contained provisions 

governing the payout of annual leave to commissioned officers prior to retirement. The relevant 

portions of these provisions in chapter 19.1 stated: 

6.1 On Mar. 31, a member in the officer cadre whose annual leave bank 
exceeds his/her yearly annual leave entitlement will be automatically paid the 
excess leave credits to a maximum of one year's entitlement. 

6.1.1 The payout [of annual leave credits] is calculated using the member's base 
substantive salary in effect on Mar. 31 of the current leave year. This does not 
include performance awards or allowances. 

6.2 With the approval of his/her supervisor, a member in the officer cadre can 
cash out his/her earned but unused annual leave credits at any time during the 
leave year. 

[ .] 

6.2.2 The voluntary payout [of annual leave credits] is calculated using the 
member's base substantive salary in effect on Mar. 31 of the previous leave 
year. This does not include performance awards or allowances. 
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[36] Finally, section 7.2 of chapter 19.1 of the RCMP's Administration Manual provided at 

the relevant time: 

7.2 If the termination of employment is for reasons other than a medical discharge 
or death, when unearned annual leave credits have already been used by the 
member, the employer will recover an amount equivalent to the unearned annual 
leave credits from any monies owed to the member, calculated at the member's 
substantive salary on the date of discharge. 

[37] The respondent filed a grievance in which he sought, among other things, payment of the 

disputed service pay. At the time, the RCMP Act and the Commissioner's Standing Orders 

(Grievances), SOR/2003-181 (CSO (Grievances)) provided for a two-level grievance process, 

where second level hearings were conducted on a de novo basis, pursuant to subsections 31(1) 

and 32(1) of the RCMP Act and sections 13 and 17 of the CSO (Grievances). As is more fully 

discussed below, the respondent advanced before the grievance adjudicators some — but not all — 

of the arguments he made before this Court regarding the import of the foregoing provisions in 

the two RCMP Manuals. 

III. The Decision of the Level II Adjudicator 

[38] As the Level II Adjudicator proceeded on a de novo basis, albeit based on the written 

submissions made at both levels of the grievance procedure, it is only necessary to review the 

Level II Adjudicator's decision. Before her, the respondent pursued only the request for service 

pay on the payout of his annual leave credits. (His original grievance had sought additional 

relief.) The Adjudicator denied the grievance, finding that the RCMP's decision to exclude 
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service pay on the lump sum payout was not inconsistent with legislation or applicable RCMP 

and Treasury Board policies. 

[39] The Adjudicator commenced her analysis at paragraph 54 by noting that, pursuant to 

Part III of the RCMP Act, a grievor "is required to present evidence capable of supporting the 

facts alleged in order to satisfy the Adjudicator, on a balance of probabilities, of the merit of the 

grievance". 

[40] She continued by stating that the crux of the dispute related to the definition of 

"substantive salary" as used in section 7.1 of the RCMP's Administration Manual and centred on 

whether that term includes allowances. The Adjudicator noted that the defmitions of "salary" and 

"compensation", contained in the RCMP's National Compensation Manual, were helpful. She 

stated that the definition of "salary" excludes allowances and that the "compensation" definition 

makes it clear that service pay is a form of allowance. From this, she reasoned that service pay 

was not salary. 

[41] She then queried whether this conclusion was impacted by the use of the word 

"substantive" in section 7.1 of the Administration Manual. In answering this query, the 

Adjudicator turned to the Oxford Dictionary definition of "substantive" and relied on the 

meaning of "having separate and independent existence". She reasoned that, when so used as an 

adjective, the term "substantive" suggests a restrictive connotation, rather than a broadening of 

the noun it describes. She went on to give the example of the term's being used to describe a 

rank or position, where it relates to a permanent as opposed to a temporary position, akin to an 
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acting role. She continued by stating at paragraph 64 that the term relates to one's basic right 

and, if "assigned the same relationship to salary, substantive can only denote the essential part of 

the salary or the base salary, rather than one that is dependent on the amount of allowances 

attributed to each individual employee". 

[42] The Adjudicator went on to dismiss the respondent's argument that this interpretation 

resulted in inequitable treatment as compared to the treatment offered to those who elect to take 

their accrued leave as vacation, stating at paragraph 73 that, "[t]he choices provided are not 

offered as equitable options, but rather as options for individual consideration". 

[43] The Adjudicator finally noted that her interpretation was consistent with the treatment 

afforded to members in the officer cadre under articles 6.1.1 and 6.2.2 of chapter 19.1 of the 

Administration Manual, which expressly provide that payouts of accrued annual leave are based 

on the individual's base salary and therefore exclude service pay. 

[44] As a consequence, the Adjudicator denied the respondent's grievance. 

W. The Federal Court's Decision 

[45] The Federal Court intervened, fmding the Adjudicator's decision unreasonable, and 

remitted the grievance for redetermination in accordance with prescriptive directions regarding 

the meaning to be attributed to the relevant provisions in the RCMP's Manuals. The Federal 

Court found that the Adjudicator's decision was unreasonable for several reasons. 
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[46] First, the Federal Court held that the Adjudicator unreasonably placed the onus on the 

respondent to demonstrate that the impugned payment violated the applicable legislation or 

policies. The Federal Court found that it was rather the RCMP that bore the burden of clearly 

explaining to members how the relevant policies operated. 

[47] Second, the Federal Court held that the Adjudicator's contextual interpretation of 

"substantive salary" in section 7.1 of chapter 19.1 of the Administration Manual was 

unreasonable as the Adjudicator failed to consider and reconcile articles 6.1.1 and 6.2.2 of that 

same chapter, which used the term "base substantive salary". The absence of the word "base" in 

section 7.1 was a matter that, according to the Federal Court, the Adjudicator was required to 

address as the provisions, when read together, more reasonably support a conclusion opposite to 

the one reached by the Adjudicator. 

[48] Third, the Federal Court held that the Adjudicator unreasonably relied on a dictionary 

definition of the term "substantive" and failed to consider what that term means in the context of 

the public service and statutes governing the RCMP, where the term "substantive" denotes a 

member's permanent, as opposed to a temporary, position. 

[49] Fourth, the Federal Court found the Adjudicator's interpretation unreasonable as it results 

in an unfair disparity of treatment, that was especially troubling for members who died and who 

could not elect to use their accrued annual leave and were thus were denied the opportunity of 

electing to be paid service pay on the annual leave. 
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in an unfair disparity of treatment, that was especially troubling for members who died and who 
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[50] Finally, the Federal Court held that the RCMP had failed in its duty to inform members 

that they would not be paid service pay if they elected the lump sum payout option and this 

failure meant that the grievance had to be allowed. 

[51] The Federal Court accordingly set aside the Adjudicator's decision and remitted the 

respondent's grievance to the Level II Adjudicator, with a direction at paragraph 70 that the 

Adjudicator was: 

[...] to declare that the term `substantive salary' in section 7.1 of Chapter 19.1 of 
the [National Compensation Manual] or [Administration Manual] includes the 
accumulated service pay allowance, based on the permanent position rather than 
any temporary position of the member payable on the date of member's death or 
discharge. 

V. Issues 

[52] With this background in mind, I turn now to the various arguments made by the parties. 

[53] Both agree that the applicable standard of review is reasonableness. They also concur that 

the approach to be taken by this Court on appeal of a judicial review decision of the Federal 

Court is as set out in Agraira v. Canada (Minister of Public Safety and Emergency 

Preparedness), 2013 SCC 36, [2013] 2 S.C.R. 559 (Agraira). They more specifically agree that 

Agraira remains undisturbed by the recent decision of the Supreme Court of Canada in Canada 

(Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, 441 D.L.R. (4th) 1 

(Vavilov), where that Court set out a somewhat revamped paradigm for review of administrative 

decisions. 
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[54] In accordance with Agraira, an appellate court in an application for judicial review is 

required to step into the shoes of the court below and determine whether it selected the 

appropriate standard of review and whether it applied that standard correctly. Thus, in effect, on 

appeal, the appellate court is required to re-conduct the judicial review analysis. 

[55] The parties part company on how the Federal Court applied the reasonableness analysis. 

[56] The appellant asserts that the Federal Court was far too interventionist and, in effect, 

engaged in correctness as opposed to reasonableness review, which is inappropriate as the 

Supreme Court of Canada recently underscored in Vavilov at paragraph 83. 

[57] The appellant more specifically submits that the Adjudicator's decision is reasonable 

because it offers a logically coherent and reasonable interpretation of the relevant provisions in 

the RCMP's Manuals. The appellant says in this regard that the Adjudicator reasonably (and 

indeed correctly) determined that service pay was an "allowance" due to its being listed as an 

example of an "allowance" in the definition of "compensation" contained in the National 

Compensation Manual. And, as "salary" is defined in that same Manual as including "pay", but 

as excluding "allowances", it was open to the Adjudicator to conclude that service pay does not 

form part of salary and therefore is not to be paid out under section 7.1 of chapter 19.1 of the 

Administration Manual. 

[58] The appellant continues by submitting that, in the absence of a definition of "substantive" 
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the dictionary meaning selected by the Adjudicator is reasonable and provides support for her 

conclusion. 

[59] The appellant further contends that there is nothing unfair in the manner in which the 

RCMP approached these issues as those who elect to take their accrued annual leave may be 

called in to work and thus are entitled to service pay whereas those who elect to be paid a lump 

sum, or who die while in service, are not so available. Likewise, according to the appellant, there 

is nothing untoward in those who have borrowed leave credits and who leave the Force before 

earning them not being required to repay their service pay under section 7.2.2 of chapter 19.1 of 

the Administration Manual as such individuals were on call and thus entitled to service pay when 

they took time off before they earned the entitlement to vacation pay. In short, according to the 

appellant, service pay in all instances is tied to being in service and on call. 

[60] Finally, the appellant says that the Adjudicator's reliance on the articles 6.1.1 and 6.2.2 in 

chapter 19.1 of the Administration Manual was reasonable as similar treatment is afforded to 

commissioned officers who take payouts of their accrued leave. The appellant adds that it was 

not necessary for the Adjudicator to have commented on the use of the term "base substantive 

salary" in these paragraphs. 

[61] The respondent, on the other hand, asserts that the Adjudicator's decision was 
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[62] According to the respondent, the Supreme Court of Canada in Vavilov has invited a more 

invasive approach to reasonableness review than has previously been applied, directing that such 

review should be "robust" (Vavilov at paragraphs 12-13, 67, 72). The respondent further says 

that the Supreme Court in Vavilov outlines two ways in which a decision, for which reasons are 

offered by the administrative decision-maker, might be unreasonable. As the majority of the 

Supreme Court noted at paragraph 101 of Vavilov, on one hand, there might be "a failure of 

rationality internal to the reasoning process". On the other hand, the decision might be "in some 

respect untenable in light of the relevant factual and legal constraints that bear on it". 

[63] The respondent says that the Adjudicator's decision in the instant case runs afoul of the 

second of the two as it ignores the relevant case law and interpretive principles that the 

Adjudicator was bound to apply. On the latter point, the respondent asserts that principles of 

contractual interpretation are akin to rules of statutory interpretation and submits that, in Vavilov, 

at paragraph 120, the Supreme Court of Canada directs reviewing courts to determine whether 

the administrative decision-maker's interpretation is "consistent with the text, context and 

purpose of the provision". The respondent also points to paragraph 111 in Vavilov, where the 

Supreme Court stated that, "[w]here a relationship is governed by private law, it would be 

unreasonable for a decision maker to ignore that law in adjudicating parties' rights within that 

relationship". From the foregoing, the respondent says that this Court, in reviewing the 

Adjudicator's decision post-Vavilov, must determine whether she appropriately applied the 

relevant rules of contractual interpretation in considering the meaning of section 7.1 of 

chapter 19.1 of the RCMP's Administration Manual. This, in effect, invites us to engage in 

something akin to correctness review. 
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[64] The respondent submits that the Adjudicator did not appropriately apply the relevant 

rules of contractual interpretation for several reasons. 

[65] First, according to the respondent, the Adjudicator failed to follow the applicable case 

law and ignored the relevant context in turning to dictionary definitions for the term 

"substantive". The respondent submits that, under a proper interpretation, the term "substantive" 

means merely the salary applicable to a member's full-time position and that the term is 

irrelevant to the inquiry concerning whether the term "salary" as used in section 7.1 includes 

service pay. 

[66] Second, according to the respondent, the Adjudicator failed to apply the rule against 

redundancy. The respondent says that such rule required the Adjudicator to look to the difference 

in wording between articles 6.1.1 and 6.2.2 versus section 7.1 of chapter 19.1 of the 

Administration Manual. The respondent further submits that the absence of the word "base" in 

section 7.1 meant that "substantive salary" for payout purposes is something other than a former 

member's base substantive salary, i.e., it must include his or her base salary plus service pay. 

[67] Third, the respondent says that the Adjudicator failed to apply the rule of contractual 

interpretation that mandates that a more specific provision should take precedence over a more 

general one. Had this rule been applied, according to the respondent, the Adjudicator would have 

been required to find that the definition of "allowance" in the National Compensation Manual 

governed how that term is defined, not the mention of what may constitute an allowance in the 

definition of "compensation" in the National Compensation Manual. And, the definition of 
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"allowance", according to the respondent, makes it clear that service pay cannot be an allowance 

as service pay is unrelated to the duties that a member performs and is instead solely based on 

length of service. Because it is not an allowance, according to the respondent, service pay must 

be viewed as being included in salary. The respondent also notes the inclusion of an additional 

provision in section 2.8.7.1.4.3 of the National Compensation Manual, inserted after his 

retirement, which provides that service pay does not form part of salary. The respondent argues 

that the absence of such a provision in the Manuals at the times relevant to his grievance favours 

his interpretation of the provisions then in force. 

[68] Fourth, the respondent says that the Adjudicator erred in failing to consider the principle 

of contra proferentem, which would require the Adjudicator to resolve any ambiguity in the 

RCMP's policies in favour of the respondent as the RCMP unilaterally promulgated the policies. 

[69] Fifth, the respondent says that the Adjudicator failed to consider the interpretive principle 

that provides that an interpretation that leads to absurdities or unfair results should be avoided. 

The respondent contends that the Adjudicator's interpretation leads to two absurdities or 

inequities. First, it is unfair that deceased members cannot ever be paid service pay on their 

accumulated leave credits as they cannot opt to take their unused vacation credits in time off. 

Second, it is absurd to think that members who borrow leave credits and cease employment 

before they have earned the entitlement to the leave would not be required to pay back both the 

service pay and leave credits they were not entitled to receive. Under section 7.2 of chapter 19.1 

of the RCMP's Administration Manual, the RCMP is entitled to recover "unearned annual leave 

credits [...] calculated at the member's substantive salary on the date of discharge". The 
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respondent contends that the terms "substantive salary" must be given the same meaning in 

sections 7.1 and 7.2 and that the Adjudicator's interpretation leads to an absurd result of allowing 

discharged members to keep a windfall. 

[70] Finally, the respondent contends that, under an appropriate application of the relevant 

interpretive principles, there can be only one outcome, namely, that the respondent was entitled 

to service pay on his accumulated leave payout. The respondent therefore asks that the appeal be 

dismissed. 

[71] As noted, the respondent, who was not represented by counsel at either level of the 

adjudication, advanced some, but not all, of the foregoing arguments that his counsel made to 

this Court. More particularly, the respondent made submissions regarding the impact of the 

definition of "allowance" in force at the date of his retirement in the National Compensation 

Manual in the materials he filed with the Level I Adjudicator. He submitted that under that 

definition "service pay" was not an "allowance" and therefore was not excluded from the 

definition of "salary" or "substantive salary". He also noted that the subsequent amendment to 

the provisions, mentioned above, was not in force when his release became effective. These 

submissions were put before the Level II Adjudicator, who proceeded on a de novo basis, and 

who had before her all the materials that were before the Level I Adjudicator as well as the 

additional submissions made at Level II. 
20

20
 F

C
A

 8
1 

(C
an

LI
I)

 

 

 

Page: 26 

respondent contends that the terms “substantive salary” must be given the same meaning in 

sections 7.1 and 7.2 and that the Adjudicator’s interpretation leads to an absurd result of allowing 

discharged members to keep a windfall. 

[70] Finally, the respondent contends that, under an appropriate application of the relevant 

interpretive principles, there can be only one outcome, namely, that the respondent was entitled 

to service pay on his accumulated leave payout. The respondent therefore asks that the appeal be 

dismissed. 

[71] As noted, the respondent, who was not represented by counsel at either level of the 

adjudication, advanced some, but not all, of the foregoing arguments that his counsel made to 

this Court. More particularly, the respondent made submissions regarding the impact of the 

definition of “allowance” in force at the date of his retirement in the National Compensation 

Manual in the materials he filed with the Level I Adjudicator. He submitted that under that 

definition “service pay” was not an “allowance” and therefore was not excluded from the 

definition of “salary” or “substantive salary”. He also noted that the subsequent amendment to 

the provisions, mentioned above, was not in force when his release became effective. These 

submissions were put before the Level II Adjudicator, who proceeded on a de novo basis, and 

who had before her all the materials that were before the Level I Adjudicator as well as the 

additional submissions made at Level II. 
20

20
 F

C
A

 8
1 

(C
an

LI
I)



Page: 27 

[72] As is more fully explained below, I conclude that the fact that the Level II Adjudicator 

did not consider these arguments renders her decision unreasonable under the principles recently 

enunciated by the Supreme Court of Canada in Vavilov. 

VI. Analysis 

[73] In Vavilov, the Supreme Court undertook a certain recalibration of the law concerning the 

judicial review of the substantive merits of administrative decision-making. It is necessary in this 

appeal to consider only three issues arising from Vavilov, namely: whether the decision mandates 

the more invasive form of review the respondent urges; second, whether the Adjudicator's failure 

to consider some of the respondent's arguments renders the Adjudicator's decision unreasonable, 

and, finally, what remedy is appropriate. 

A. Does Vavilov mandate the type of more invasive review the respondent urges? 

[74] While the Supreme Court's decision in Vavilov may well require more invasive review 

than had previously been required by some of the previous jurisprudence, it does not require this 

Court to engage in what in effect amounts to correctness review in the way the respondent urges. 

In my view, the respondent's reliance on the Supreme Court's characterization of reasonableness 

review as being "robust" for the assertion that henceforth such review requires reviewing courts 

to consider if administrative decision-makers have correctly interpreted employer policies is 

misplaced. 
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[75] When the majority of the Supreme Court utilized the term "robust" in paragraphs 12 and 

13 of its reasons, it did not use the term in isolation. The majority rather indicated that 

reasonableness review is both appropriately deferential to administrative decisions and robust. 

The latter comment was offered to address the concern expressed by some of the interveners 

before the Court that reasonableness review results in lesser justice for those whose rights are 

governed by administrative regimes. The majority of the Court put the matter this way at 

paragraphs 11 to 15 of the reasons: 

[11] [...] The Court has heard concerns that reasonableness review is 
sometimes perceived as advancing a two-tiered justice system in which those 
subject to administrative decisions are entitled only to an outcome somewhere 
between "good enough" and "not quite wrong". [...] 

[12] These concerns regarding the application of the reasonableness standard 
speak to the need for this Court to more clearly articulate what that standard 
entails and how it should be applied in practice. Reasonableness review is 
methodologically distinct from correctness review. It is informed by the need to 
respect the legislature's choice to delegate decision-making authority to the 
administrative decision maker rather than to the reviewing court. In order to 
fulfill Dunsmuir's promise to protect "the legality, the reasonableness and the 
fairness of the administrative process and its outcomes", reasonableness review 
must entail a sensitive and respectful, but robust, evaluation of administrative 
decisions: para. 28. 

[13] Reasonableness review is an approach meant to ensure that courts 
intervene in administrative matters only where it is truly necessary to do so in 
order to safeguard the legality, rationality and fairness of the administrative 
process. It finds its starting point in the principle of judicial restraint and 
demonstrates a respect for the distinct role of administrative decision makers. 
However, it is not a "rubber-stamping" process or a means of sheltering 
administrative decision makers from accountability. It remains a robust form of 
review. 

[14] On the one hand, courts must recognize the legitimacy and authority of 
administrative decision makers within their proper spheres and adopt an 
appropriate posture of respect. On the other hand, administrative decision makers 
must adopt a culture of justification and demonstrate that their exercise of 
delegated public power can be "justified to citizens in terms of rationality and 
fairness": the Rt. Hon. B. McLachlin, "The Roles of Administrative Tribunals and 
Courts in Maintaining the Rule of Law" (1998), 12 C.J.A.L.P. 171, at p. 174 
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administrative decision makers within their proper spheres and adopt an 

appropriate posture of respect. On the other hand, administrative decision makers 

must adopt a culture of justification and demonstrate that their exercise of 

delegated public power can be “justified to citizens in terms of rationality and 

fairness”: the Rt. Hon. B. McLachlin, “The Roles of Administrative Tribunals and 

Courts in Maintaining the Rule of Law” (1998), 12 C.J.A.L.P. 171, at p. 174 
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(emphasis deleted); see also M. Cohen-Eliya and I. Porat, "Proportionality and 
Justification" (2014), 64 U.T.L.J. 458, at pp. 467-70. 

[15] In conducting a reasonableness review, a court must consider the outcome 
of the administrative decision in light of its underlying rationale in order to ensure 
that the decision as a whole is transparent, intelligible and justified. What 
distinguishes reasonableness review from correctness review is that the court 
conducting a reasonableness review must focus on the decision the 
administrative decision maker actually made, including the justification 
offered for it, and not on the conclusion the court itself would have reached 
in the administrative decision maker's place. 

[emphasis added] 

[76] The foregoing, as well as the comments made by the majority in subsequent paragraphs 

of the reasons in Vavilov, make it clear that the Supreme Court has not mandated a wholesale 

jettisoning of deference in the way the respondent submits and has not abandoned the notion that 

grievance adjudicators are entitled to considerable deference in respect of their contractual 

interpretations. Far from it. 

[77] For example, at paragraph 75 of Vavilov, the majority wrote: 

[75] We pause to note that our colleagues' approach [i.e., Justices Abella and 
Karakatsanis in their concurring reasons] to reasonableness review is not 
fundamentally dissimilar to ours. Our colleagues emphasize that reviewing courts 
should respect administrative decision makers and their specialized expertise, 
should not ask how they themselves would have resolved an issue and should 
focus on whether the applicant has demonstrated that the decision is 
unreasonable: paras. 288, 289 and 291. We agree. As we have stated above, at 
para. 13, reasonableness review finds its starting point in judicial restraint and 
respects the distinct role of administrative decision makers. [...] 

[78] The majority continued in similar vein at paragraph 83 of Vavilov: 
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[83] It follows that the focus of reasonableness review must be on the decision 
actually made by the decision maker, including both the decision maker's 
reasoning process and the outcome. The role of courts in these circumstances is 
to review, and they are, at least as a general rule, to refrain from deciding the issue 
themselves. Accordingly, a court applying the reasonableness standard does 
not ask what decision it would have made in place of that of the 
administrative decision maker, attempt to ascertain the "range" of possible 
conclusions that would have been open to the decision maker, conduct a de 
novo analysis or seek to determine the "correct" solution to the problem. The 
Federal Court of Appeal noted in Delios v. Canada (Attorney General), 
2015 FCA 117, 472 N.R. 171, that, "as reviewing judges, we do not make our 
own yardstick and then use that yardstick to measure what the administrator did": 
at para. 28; see also Ryan, at paras. 50-51. Instead, the reviewing court must 
consider only whether the decision made by the administrative decision maker
including both the rationale for the decision and the outcome to which it led
was unreasonable. 

[emphasis added] 

[79] In fact, the Supreme Court emphasized that where the evidence before an administrative 

decision-maker permits a number of outcomes, the administrative decision-maker draws upon 

expertise, such as knowledge, experience and familiarity with the dynamic of labour relations, 

and there is relatively little in the way of constraining legislative language, the administrative 

decision-maker will have a large permissible space for acceptable decision-making: see Vavilov 

at paragraphs 31, 111-114 and 125-126. Many decisions by labour adjudicators, including the 

one here, will fall into this category. 

[80] It therefore follows that it is not for this Court to re-conduct the interpretation of the 

relevant provisions in the RCMP's Administration and National Compensation Manuals based 

on the arguments advanced to us regarding how those provisions ought to be interpreted. Thus, 

the issue is not how the Manuals should be interpreted but, rather, whether the interpretation 
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offered by the Adjudicator was reasonable. Accordingly, our focus must be on the Adjudicator's 

decision, which is to be considered in light of the relevant factors outlined in Vavilov. 

[81] Depending on the context, those may include the content of relevant statutes governing 

the decision and decision-maker, the relevant common law, international law, the evidence 

before the decision-maker, the submissions made to the decision-maker, relevant administrative 

precedents and the impact of the decision on the individual. 

[82] Contrary to what the respondent asserts, I do not read the Supreme Court's invocation of 

relevant common law principles and statutory provisions in Vavilov as an open invitation to a 

reviewing court to re-conduct the required contractual analysis based upon arguments that were 

not even advanced to the administrative decision-maker, especially where, as here, the 

contractual provisions at issue are ambiguous. Re-conducting the contractual analysis is delving 

into the merits of the decision, something that Parliament has given to the Adjudicator, not this 

Court, which is restricted to only a review function: Vavilov at paragraph 83. 

[83] On one hand, the definitions of "salary" and "compensation" contained in the National 

Compensation Manual support the Adjudicator's interpretation. On the other hand, the definition 

of "allowance" contained in the National Compensation Manual and articles 6.1.1 and 6.2.2 of 

chapter 19.1 of the Administration Manual lead to an opposite conclusion as do the other 

arguments advanced by the respondent before this Court. 
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[84] It is simply not open to this Court, in the context of reasonableness review of a decision 

such as this, to decide on the meaning to be given to these provisions, particularly in the absence 

of any previously-decided case law interpreting these provisions. Were we to do so, we would be 

engaging in correctness review and departing from firmly-established precedent that recognizes 

that grievance arbitrators are entitled to considerable deference in their contractual 

interpretations (see, for example C. U.P.E. v. N.B. Liquor Corporation, [1979] 2 S.C.R. 227, 

26 N.R. 341 at pp. 235-236; Canada Safeway Ltd. v. RWDSU, Local 454, [1998] 1 S.C.R. 1079, 

226 N.R. 319 at paras. 26-29; Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 at 

para. 68; Canada (Attorney General) v. Gillis, 2007 FCA 112, 361 N.R. 301 at paras. 24-30; 

Laurentian Pilotage Authority v. Pilotes du Saint-Laurent Central Inc., 2018 FCA 117, 

299 A.C.W.S. (3d) 235 at para. 45). Indeed, the majority in Vavilov, itself, citing from that 

Court's earlier decision in Nor-Man Regional Health Authority Inc. v. Manitoba Association of 

Health Care Professionals, 2011 SCC 59, [2011] 3 S.C.R. 616 at para. 113 of the majority 

reasons, recognized that grievance arbitrators are not "necessarily [...] required to apply 

equitable and common law principles in the same manner as courts for their decisions to be 

reasonable". 

[85] Thus, as opposed to adopting the approach urged by the respondent before us, we must 

instead assess whether the interpretation offered by the Adjudicator was reasonable in light of 

those of the factors listed in Vavilov that pertain in the instant case. 
20

20
 F

C
A

 8
1 

(C
an

LI
I)

 

 

 

Page: 32 

[84] It is simply not open to this Court, in the context of reasonableness review of a decision 

such as this, to decide on the meaning to be given to these provisions, particularly in the absence 

of any previously-decided case law interpreting these provisions. Were we to do so, we would be 

engaging in correctness review and departing from firmly-established precedent that recognizes 

that grievance arbitrators are entitled to considerable deference in their contractual 

interpretations (see, for example C.U.P.E. v. N.B. Liquor Corporation, [1979] 2 S.C.R. 227, 

26 N.R. 341 at pp. 235-236; Canada Safeway Ltd. v. RWDSU, Local 454, [1998] 1 S.C.R. 1079, 

226 N.R. 319 at paras. 26-29; Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 at 

para. 68; Canada (Attorney General) v. Gillis, 2007 FCA 112, 361 N.R. 301 at paras. 24-30; 

Laurentian Pilotage Authority v. Pilotes du Saint-Laurent Central Inc., 2018 FCA 117, 

299 A.C.W.S. (3d) 235 at para. 45). Indeed, the majority in Vavilov, itself, citing from that 

Court’s earlier decision in Nor-Man Regional Health Authority Inc. v. Manitoba Association of 

Health Care Professionals, 2011 SCC 59, [2011] 3 S.C.R. 616 at para. 113 of the majority 

reasons, recognized that grievance arbitrators are not “necessarily […] required to apply 

equitable and common law principles in the same manner as courts for their decisions to be 

reasonable”. 

[85] Thus, as opposed to adopting the approach urged by the respondent before us, we must 

instead assess whether the interpretation offered by the Adjudicator was reasonable in light of 

those of the factors listed in Vavilov that pertain in the instant case. 
20

20
 F

C
A

 8
1 

(C
an

LI
I)



Page: 33 

B. Does the Adjudicator's failure to consider some of the respondent's arguments render the 
Adjudicator's decision unreasonable? 

[86] Key among these factors is the degree to which the Adjudicator's decision responds to 

arguments made to her. In Vavilov, the Supreme Court heightened the role an administrative 

decision-maker's reasons play in reasonableness review and held that a decision-maker's failure 

to address key arguments of the parties may often render a decision unreasonable. The majority 

wrote as follows at paragraphs 127-128: 

[127] The principles of justification and transparency require that an 
administrative decision maker's reasons meaningfully account for the central 
issues and concerns raised by the parties. The principle that the individual or 
individuals affected by a decision should have the opportunity to present their 
case fully and fairly underlies the duty of procedural fairness and is rooted in the 
right to be heard: Baker, at para. 28. The concept of responsive reasons is 
inherently bound up with this principle, because reasons are the primary 
mechanism by which decision makers demonstrate that they have 
actually listened to the parties. 

[128] Reviewing courts cannot expect administrative decision makers to 
"respond to every argument or line of possible analysis" (Newfoundland Nurses, 
at para. 25), or to "make an explicit finding on each constituent element, however 
subordinate, leading to its final conclusion" (para 16). To impose such 
expectations would have a paralyzing effect on the proper functioning of 
administrative bodies and would needlessly compromise important values such as 
efficiency and access to justice. However, a decision maker's failure to 
meaningfully grapple with key issues or central arguments raised by the 
parties may call into question whether the decision maker was actually alert 
and sensitive to the matter before it. In addition to assuring parties that their 
concerns have been heard, the process of drafting reasons with care and attention 
can alert the decision maker to inadvertent gaps and other flaws in its 
reasoning: Baker, at para. 39. 

[emphasis added] 

[87] Earlier in its reasons, the majority stated that the failure to address a key issue raised by 
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have decided that issue, is sufficient to render an administrative decision unreasonable. The 

majority wrote as follows at paragraphs 96-98 of Vavilov: 

[96] Where, even if the reasons given by an administrative decision maker for a 
decision are read with sensitivity to the institutional setting and in light of the 
record, they contain a fundamental gap or reveal that the decision is based on 
an unreasonable chain of analysis, it is not ordinarily appropriate for the 
reviewing court to fashion its own reasons in order to buttress the 
administrative decision. Even if the outcome of the decision could be 
reasonable under different circumstances, it is not open to a reviewing court 
to disregard the flawed basis for a decision and substitute its own 
justification for the outcome: Delta Air Lines, at paras. 26-28. To allow a 
reviewing court to do so would be to allow an administrative decision maker 
to abdicate its responsibility to justify to the affected party, in a manner that 
is transparent and intelligible, the basis on which it arrived at a particular 
conclusion. This would also amount to adopting an approach to 
reasonableness review focused solely on the outcome of a decision, to the 
exclusion of the rationale for that decision. To the extent that cases such 
as Newfoundland Nurses and Alberta Teachers have been taken as suggesting 
otherwise, such a view is mistaken. 

[97] Indeed, Newfoundland Nurses is far from holding that a decision maker's 
grounds or rationale for a decision is irrelevant. It instead tells us that close 
attention must be paid to a decision maker's written reasons and that they must be 
read holistically and contextually, for the very purpose of understanding the basis 
on which a decision was made. We agree with the observations of Rennie 
J. in Komolafe v. Canada (Minister of Citizenship and Immigration), 2013 FC 
431, 16 Imm. L.R. (4th) 267, at para. 11: 

Newfoundland Nurses is not an open invitation to the Court to 
provide reasons that were not given, nor is it licence to guess what 
findings might have been made or to speculate as to what the 
tribunal might have been thinking. This is particularly so where the 
reasons are silent on a critical issue. It is ironic that Newfoundland 
Nurses, a case which at its core is about deference and standard of 
review, is urged as authority for the supervisory court to do the 
task that the decision maker did not do, to supply the reasons that 
might have been given and make findings of fact that were not 
made. This is to turn the jurisprudence on its head. Newfoundland 
Nurses allows reviewing courts to connect the dots on the page 
where the lines, and the direction they are headed, may be readily 
drawn. . . . 

[98] As for Alberta Teachers, it concerned a very specific and exceptional 
circumstance in which the reviewing court had exercised its discretion to consider 
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a question of statutory interpretation on judicial review, even though that question 
had not been raised before the administrative decision maker and, as a result, no 
reasons had been given on that issue: paras. 22-26. Furthermore, it was agreed 
that the ultimate decision maker — the Information and Privacy Commissioner's 
delegate — had applied a well-established interpretation of the statutory provision 
in question and that, had she been asked for reasons to justify her interpretation, 
she would have adopted reasons the Commissioner had given in past decisions. In 
other words, the reasons of the Commissioner that this Court relied on to find that 
the administrative decision was reasonable were not merely reasons 
that could have been offered, in an abstract sense, but reasons that would have 
been offered had the issue been raised before the decision maker. Far from 
suggesting in Alberta Teachers that reasonableness review is concerned primarily 
with outcome, as opposed to rationale, this Court rejected the position that a 
reviewing court is entitled to "reformulate a tribunal's decision in a way that casts 
aside an unreasonable chain of analysis in favour of the court's own rationale for 
the result": para. 54, quoting Petro-Canada v. British Columbia (Workers' 
Compensation Board), 2009 BCCA 396, 276 B.C.A.C. 135, at paras. 53 and 56. 
In Alberta Teachers, this Court also reaffirmed the importance of giving proper 
reasons and reiterated that "deference under the reasonableness standard is best 
given effect when administrative decision makers provide intelligible and 
transparent justification for their decisions, and when courts ground their review 
of the decision in the reasons provided": para. 54. Where a decision maker's 
rationale for an essential element of the decision is not addressed in the 
reasons and cannot be inferred from the record, the decision will generally 
fail to meet the requisite standard of justification, transparency and 
intelligibility. 

[emphasis added] 

[88] Here, as noted, the respondent raised the implications of the definition of "allowance" in 

the National Compensation Manual and the subsequent amendment to the relevant provisions in 

his submissions that were placed before the Adjudicators. He argued that the definition of 

"allowance" in force at the times relevant to his grievance did not include service pay and 

therefore asserted that service pay was included in "substantive salary" payable under section 7.1 

of chapter 19.1 of the Administration Manual, thereby entitling him to the payment he sought. 

He also noted the need for the subsequent amendment to relevant provisions. Neither the Level I 

nor the Level II Adjudicator addressed these arguments in their decisions. 

20
20

 F
C

A
 8

1 
(C

an
LI

I)
 

 

 

Page: 35 

a question of statutory interpretation on judicial review, even though that question 

had not been raised before the administrative decision maker and, as a result, no 

reasons had been given on that issue: paras. 22-26. Furthermore, it was agreed 

that the ultimate decision maker — the Information and Privacy Commissioner’s 

delegate — had applied a well-established interpretation of the statutory provision 

in question and that, had she been asked for reasons to justify her interpretation, 

she would have adopted reasons the Commissioner had given in past decisions. In 

other words, the reasons of the Commissioner that this Court relied on to find that 

the administrative decision was reasonable were not merely reasons 

that could have been offered, in an abstract sense, but reasons that would have 

been offered had the issue been raised before the decision maker. Far from 

suggesting in Alberta Teachers that reasonableness review is concerned primarily 

with outcome, as opposed to rationale, this Court rejected the position that a 

reviewing court is entitled to “reformulate a tribunal’s decision in a way that casts 

aside an unreasonable chain of analysis in favour of the court’s own rationale for 

the result”: para. 54, quoting Petro-Canada v. British Columbia (Workers’ 

Compensation Board), 2009 BCCA 396, 276 B.C.A.C. 135, at paras. 53 and 56. 

In Alberta Teachers, this Court also reaffirmed the importance of giving proper 

reasons and reiterated that “deference under the reasonableness standard is best 

given effect when administrative decision makers provide intelligible and 

transparent justification for their decisions, and when courts ground their review 

of the decision in the reasons provided”: para. 54. Where a decision maker’s 

rationale for an essential element of the decision is not addressed in the 

reasons and cannot be inferred from the record, the decision will generally 

fail to meet the requisite standard of justification, transparency and 

intelligibility. 

[emphasis added] 

[88] Here, as noted, the respondent raised the implications of the definition of “allowance” in 

the National Compensation Manual and the subsequent amendment to the relevant provisions in 

his submissions that were placed before the Adjudicators. He argued that the definition of 

“allowance” in force at the times relevant to his grievance did not include service pay and 

therefore asserted that service pay was included in “substantive salary” payable under section 7.1 

of chapter 19.1 of the Administration Manual, thereby entitling him to the payment he sought. 

He also noted the need for the subsequent amendment to relevant provisions. Neither the Level I 

nor the Level II Adjudicator addressed these arguments in their decisions. 

20
20

 F
C

A
 8

1 
(C

an
LI

I)



Page: 36 

[89] Moreover, and crucially, the Level II Adjudicator premised her decision in large part on 

the conclusion that service pay is an "allowance" and therefore excluded from "salary" and 

"substantive salary" in section 7.1 of chapter 19.1 of the Administration Manual. A key point in 

her chain of reasoning was the determination that service pay is an allowance, based on its 

mention as an allowance in the "compensation" definition. However, in reaching this conclusion 

she failed to address the "allowance" definition, highlighted by the respondent, which leads to an 

opposite conclusion. She also failed to consider the need for the clarifying amendment to the 

provisions made after the respondent's retirement from the Force, which highlight the ambiguity 

inherent in these provisions and the need to reconcile the definition of "allowance" with that of 

"salary". There is therefore a meaningful gap in the Level II Adjudicator's reasons as these 

arguments wholly undercut her chain of analysis. 

[90] This is not an instance of a decision-maker simply deciding not to address an argument of 

limited or no consequence: an analysis of this matter was key and may well have resulted in a 

favourable interpretation for the respondent under the Adjudicator's own reasoning. This is what 

makes the failure to address the issue important — the respondent's unaddressed arguments 

undercut one of the essential building blocks in the Adjudicator's chain of analysis. 

[91] In my view, the Adjudicator's failure to grapple with the foregoing arguments advanced 

by the respondent in the circumstances of the present case "call[s] into question whether the 

decision maker was actually alert and sensitive to [these particular issues]" (Vavilov at 

paragraph 128). The failure of the Level II Adjudicator to address these issues therefore, in my 

view, renders her decision unreasonable as, to use the wording of the majority of the Supreme 
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Court of Canada in Vavilov, it constitutes a "fundamental gap" in the reasons as the issues' 

determination could well have led to an opposite conclusion and, given the wording in the 

relevant policies, there is no way to infer from the rest of the Adjudicator's reasons or from the 

record how the Adjudicator would have reconciled the conflicting provisions in the RCMP's 

National Compensation and Administration Manuals. Thus, I believe that the failure to address 

these arguments, as mandated by Vavilov, means that the Adjudicator's decision must be set 

aside. 

[92] I have had the opportunity to read the reasons of my colleague, Boivin J.A., in draft and, 

with respect, disagree that the impact of a failure to address an argument made to an 

administrative decision-maker turns only on the vigour and clarity with which that argument was 

made to the decision-maker. Rather, it seems to me that an equally important consideration must 

be the relevance of the argument to the outcome reached by the administrative decision-maker. 

This is especially so where, as here, a party is not represented by counsel before the decision-

maker and therefore lacks the ability to make legal arguments in as crisp a fashion as a lawyer 

would. 

[93] Thus, for me, in determining whether the failure to address an argument renders a 

decision unreasonable, it is as much the relevance and potential merit of an unaddressed 

argument as the way it was made that is relevant. 

[94] Indeed, the majority in Vavilov, at paragraph 128, after making the comments my 
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meaningfully grapple with key issues or central arguments raised by the parties may call into 

question whether the decision maker was actually alert and sensitive to the matter before it" 

(emphasis added). 

[95] In drawing a distinction between key issues and central arguments, I read this passage as 

indicating that it is both the relevance and potential merit of the unaddressed argument as well as 

the force and clarity with which unaddressed arguments were made to the administrative 

decision-maker that may mean that the failure to address them renders an administrative decision 

unreasonable. 

[96] Here, counsel for the respondent made the unaddressed arguments more clearly to the 

Court than they were made by his client to the Adjudicators. This is not surprising. The fact 

remains, though, that these arguments were advanced, were made in a clear enough fashion to 

the Adjudicators so as to be understandable and wholly contradict the Level II Adjudicator's 

reasoning. 

[97] Contrary to the views of Boivin J.A., the Level II Adjudicator's consideration of the 

meaning to be given to the term "substantive" and consideration of dictionary defmitions of that 

term are entirely irrelevant to the issues the Adjudicator was called upon to decide. The term 

"substantive" is a term of art used in the Federal Public Service to denote the permanent position 

to which the employee has been appointed, as opposed to an acting assignment, as was held by 

this Court in Sinclair and Dupuis (cited at paragraph, 32, above). Given this, the term 

"substantive" can have no other reasonable meaning and has no bearing whatsoever on whether 
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the salary attributable to a retiring RCMP member's substantive position includes service pay or 

not. All the term "substantive" means in the context of the relevant provisions in the RCMP 

Manuals is that the salary to be paid out on retirement is that applicable to the retiring member's 

permanent or substantive position. This leaves unanswered the question that was the crux of the 

issue before the Adjudicator, namely, whether salary for such position includes service pay or 

not. 

[98] Central to this key issue are the questions the Adjudicator failed to grapple with, namely, 

how you go about reconciling the conflicting definitions in the Manuals of "salary" and 

"allowance", one of which would include service pay in substantive salary, and the other of 

which would not. The failure to grapple with this conflict — which was raised by the respondent — 

renders the Level II Adjudicator's decision unreasonable. In short, it is simply not open to a 

reviewing court, post-Vavilov, to uphold an administrative decision where the decision-maker 

fails to grapple with a key issue raised by a party where, as here, such issue required 

determination and the record provides no guidance on how that issue would have been settled by 

the decision-maker. 

[99] It therefore follows that the Adjudicator's decision must be set aside. 

C. What remedy is appropriate? 

[100] Which brings me to the issue of remedy. 
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[101] For much the same reasons as it is inappropriate for this Court to uphold the 

Adjudicator's decision in light of the ambiguity contained in the Manuals, it is similarly 

inappropriate for this Court to issue directions on how the Manuals are to be interpreted. 

Contrary to the approach taken by the Federal Court, I am of the view that there is not a single 

way in which the relevant provisions can be read because they are inherently ambiguous. The 

issue of their interpretation must therefore be remitted to an adjudicator for reconsideration. 

[102] Although the RCMP's internal grievance procedure has been amended in the time since 

this grievance was heard, section 68 of the Enhancing Royal Canadian Mounted Police 

Accountability Act, S.C. 2013, c. 18 provides that the former grievance process applies to any 

grievance presented prior to November 28, 2014. Therefore, the grievance may be remitted to a 

Level II Adjudicator for redetermination. 

[103] While conceding that redetermination is usually the appropriate remedy in a successful 

judicial review application — and that the Supreme Court of Canada endorsed this as the typical 

approach in Vavilov — the respondent nonetheless submits that this is an exceptional situation and 

that the delay that has transpired since the grievance was filed should lead this Court to exercise 

its discretion and instead settle how the Manuals are to be interpreted. 

[104] I decline to do so for three reasons. First, the threshold for declining to remit an issue to 

an administrative decision-maker where there is an issue to be resolved is high, as this Court 

noted in Canada (Public Safety and Emergency Preparedness) v. LeBon, 2013 FCA 55, 
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444 N.R. 93 and D'Errico v. Canada (Attorney General), 2014 FCA 95, 459 N.R. 167 at 

paras. 14-17. Such threshold has not been reached in this case. 

[105] Second, while there has been considerable delay in the determination of these issues in 

the RCMP's grievance process, this Court can ensure there is limited unnecessary additional 

delay by placing a time limit on the redetermination. I would accordingly afford the Level II 

Adjudicator, to whom the grievance is remitted, 120 days from the date normal operations at the 

RCMP are resumed at the conclusion of the COVID-19 pandemic in Canada within which to 

render a decision on the redetermination. 

[106] Finally, to a certain extent, Vavilov has altered how judicial review is to be conducted 

through its greater emphasis on the importance of reasons. In light of this, it is best to allow a 

Level II Adjudicator an opportunity to re-examine these issues, this time through the lens that 

reasons must adequately address all key issues, as mandated by Vavilov. 

[107] Given the additional issues raised by counsel for the respondent before this Court and 

their potential impact on the outcome of the grievance, all the key arguments advanced by the 

respondent, as reflected in these reasons, should be addressed by the Adjudicator in the 

redetermination decision. In addressing them, it may be that the Adjudicator need not say much, 

as Vavilov emphasized at paragraphs 91-98, and 127-128. However, failure to address these 

issues at all would render the decision liable to being set aside a second time, under the 

principles in Vavilov. As some of these arguments were not previously made before the 

Adjudicator, the parties should be afforded the opportunity to make additional submissions to the 
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Level II Adjudicator to whom the grievance is remitted, the timing and length of which I leave to 

the Adjudicator to determine. 

[108] Finally, as to the issue of costs, they should follow the event. As the respondent was 

largely successful in this appeal, he should be awarded costs. The parties concurred that, if the 

Court were to award the respondent his costs, they should be fixed in the all-inclusive amount of 

$4,700.00. I concur that this amount is appropriate and thus would so award. 

VII. Proposed Disposition 

[109] In conclusion, I would substitute the Attorney General of Canada as the appellant in this 

appeal. I would also allow this appeal in part, set aside the judgment of the Federal Court, and, 

rendering the decision that it ought to have made, would allow the respondent's application for 

judicial review and remit the respondent's grievance to a Level II Adjudicator for 

redetermination, in accordance with the reasons of this Court, on the basis that the 

redetermination decision must be rendered within 120 days from the date normal operations at 

the RCMP are resumed at the conclusion of the COVID-19 pandemic in Canada. As I would find 

the respondent to have been largely successful in this appeal, I would grant him costs in the all-

inclusive agreed-upon amount of $4,700.00. 

"Mary J.L. Gleason" 
J.A. 
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discussing draft decision — Panel’s final decision Discussion du projet de décision en réunion plénière de
upholding grievance — Whether rules of natural justice la commission — Grief accueilli dans la décision défini-
breached — Whether principles governing institutional tive de la formation — Les règles de justice naturelle
consultations violated — Whether contractor’s failure to ont-elles été violées? — Les principes régissant les con-
ask for reconsideration of decision constitutes bar to sultations institutionnelles ont-ils été violés? — L’omis-
judicial review — Nature of evidentiary burden on party sion de l’entrepreneur de demander un nouvel examen
applying for judicial review because of alleged breach de la décision rend-elle irrecevable sa demande de con-
of natural justice. trôle judiciaire? — Nature du fardeau de présentation

de la partie qui demande un contrôle judiciaire en rai-
son d’une présumée violation des règles de justice natu-
relle.

Administrative law — Judicial review — Audi alteram Droit administratif — Contrôle judiciaire — Règle
partem — Union filing grievance with labour relations audi alteram partem — Grief déposé par un syndicat
board against contractor for violation of provincial col- auprès d’une commission des relations de travail pour
lective agreement — First draft of panel’s decision dis- violation d’une convention collective provinciale —
missing grievance — Full board meeting discussing Grief rejeté dans le projet de décision de la formation —
draft decision — Panel’s final decision upholding griev- Discussion du projet de décision en réunion plénière de
ance — Contractor alleging breach of audi alteram la commission — Grief accueilli dans la décision défini-
partem rule — Whether apprehension of breach suffi- tive de la formation — Allégation de violation de la
cient to trigger judicial review. règle audi alteram partem formulée par l’entrepreneur

— Une crainte de violation suffit-elle pour donner lieu
au contrôle judiciaire?
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In 1962, the appellant entered into a collective bar-
gaining agreement to contract or subcontract only to 
individuals or companies whose employees were mem-
bers of the affiliated unions of the Toronto Building and 
Construction Trades Council. In 1971, the Electrical 
Contractors Association of Toronto applied to the 
respondent Board to be certified as a bargaining agent 
for the electrical contractors of Toronto. In that accredi-
tation process, the IBEW, Local 353 filed a required 
document listing all employers for which it claimed bar-
gaining rights but it did not include the appellant's 
name. In 1978, when province-wide bargaining was 
introduced, the bargaining rights of Local 353 were 
extended to Local 894. In 1990, Local 894 filed a griev-
ance with the Board alleging that the appellant had sub-
contracted electrical construction work to non-union 
subcontractors contrary to the provincial collective 
agreement. A three-member panel of the Board heard 
the grievance. The appellant argued that Local 353 had 
abandoned its bargaining rights in part because it omit-
ted the appellant's name from the document filed in the 
1971 accreditation proceedings and Local 894 offered 
no explanation for the omission. A first draft of the 
panel's decision would have dismissed the grievance 
based on the abandonment of bargaining rights. How-
ever, after a full Board meeting discussed the draft, a 
majority of the panel found that there had been no aban-
donment of bargaining rights and upheld the grievance. 
The appellant applied for judicial review. It alleged that 
the change between the draft and the final decision was 
of a factual nature as opposed to a legal or policy 
change, and claimed that there was a breach of natural 
justice and a violation of the rules governing institu-
tional consultations. Prior to the hearing of the applica-
tion for judicial review, the appellant obtained an order 
compelling the Chair of the Board, the Vice-Chair who 
presided over the panel, and the Registrar of the Board 
to give evidence with respect to the procedures imple-
mented by the Board in arriving at its final decision. 
This order was reversed on appeal based upon a finding 
of statutory testimonial immunity. The Divisional Court 
later dismissed the application for judicial review and 
the Court of Appeal affirmed the decision. 

En 1962, l'appelante a conclu une convention collec-
tive oil elle s'engageait a n'accorder des contrats ou des 
contrats de sous-traitance qu'aux personnes et aux 
societes dont les employes etaient membres du Toronto 
Building and Construction Trades Council. En 1971, 
l'Electrical Contractors Association of Toronto a depose 
aupres de la Commission intim& une demande d'accre-
ditation en twit qu'agent negociateur pour les entrepre-
neurs electriciens de Toronto. Dans le cadre de ce pro-
cessus d'accreditation, la section locale 353 de la FIOE 
a depose un document requis enumerant les employeurs 
a regard desquels elle pretendait detenir des droits de 
negociation mais n'y a pas inscrit le nom de l'appelante. 
En 1978, lorsqu'un regime de negociation a Pechelle de 
la province a ete introduit, les droits de negociation de la 
section locale 353 ont ete accordes a la section locale 
894. En 1990, la section locale 894 a depose un grief 
aupres de la Commission, alleguant que l'appelante 
avait donne en sous-traitance des travaux de construc-
tion en electricite a des entrepreneurs dont les employes 
n'etaient pas syndiques, contrevenant ainsi a la conven-
tion collective provinciale. Une formation de trois 
membres de la Commission a entendu le grief. L'appe-
lante a pretendu que la section locale 353 avait renonce 
a ses droits de negociation en partie parce qu'elle avait 
omis d'inscrire son nom dans le document depose dans 
le cadre du processus d'accreditation en 1971, et la sec-
tion locale 894 n'a fourni aucune explication pour 
l'omission. Un projet de decision de la formation propo-
sait de rejeter le grief en raison d'une renonciation aux 
droits de negociation. Toutefois, apres discussion du 
projet en reunion pleniere de la Commission, les 
membres majoritaires de la formation ont conclu a l'ab-
sence de renonciation aux droits de negociation et ont 
accueilli le grief. L'appelante a presente une demande 
de contfUle judiciaire. Elle a pretendu que la modifica-
tion survenue entre le projet de decision et la decision 
definitive etait de nature factuelle, par opposition a une 
modification de nature juridique ou de principe, et qu'il 
y avait eu violation des regles de justice naturelle et des 
regles regissant les consultations institutionnelles. Avant 
l'audition de la demande de contreile judiciaire, l'appe-
lante a obtenu une ordonnance obligeant le president de 
la Commission, la vice-presidente qui a preside la for-
mation et le registrateur de la Commission a temoigner 
relativement a la procedure mise en oeuvre par la Com-
mission pour en arriver a sa decision definitive. Cette 
ordonnance a ete infirm& en appel sur le fondement de 
l'exoneration de temoigner prevue par la loi. La Cour 
divisionnaire a par la suite rejete la demande de contreile 
judiciaire et la Cour d'appel a confirme cette decision. 
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In 1962, the appellant entered into a collective bar- En 1962, l’appelante a conclu une convention collec-
gaining agreement to contract or subcontract only to tive o`u elle s’engageait `a n’accorder des contrats ou des
individuals or companies whose employees were mem- contrats de sous-traitance qu’aux personnes et aux
bers of the affiliated unions of the Toronto Building and soci´etés dont les employ´es étaient membres du Toronto
Construction Trades Council. In 1971, the Electrical Building and Construction Trades Council. En 1971,
Contractors Association of Toronto applied to the l’Electrical Contractors Association of Toronto a d´eposé
respondent Board to be certified as a bargaining agent aupr`es de la Commission intim´ee une demande d’accr´e-
for the electrical contractors of Toronto. In that accredi- ditation en tant qu’agent n´egociateur pour les entrepre-
tation process, the IBEW, Local 353 filed a required neurs ´electriciens de Toronto. Dans le cadre de ce pro-
document listing all employers for which it claimed bar- cessus d’accr´editation, la section locale 353 de la FIOE
gaining rights but it did not include the appellant’s a d´eposé un document requis ´enumérant les employeurs
name. In 1978, when province-wide bargaining was `a l’égard desquels elle pr´etendait d´etenir des droits de
introduced, the bargaining rights of Local 353 were n´egociation mais n’y a pas inscrit le nom de l’appelante.
extended to Local 894. In 1990, Local 894 filed a griev- En 1978, lorsqu’un r´egime de n´egociation `a l’échelle de
ance with the Board alleging that the appellant had sub- la province a ´eté introduit, les droits de n´egociation de la
contracted electrical construction work to non-union section locale 353 ont ´eté accord´es à la section locale
subcontractors contrary to the provincial collective 894. En 1990, la section locale 894 a d´eposé un grief
agreement. A three-member panel of the Board heard aupr`es de la Commission, all´eguant que l’appelante
the grievance. The appellant argued that Local 353 had avait donn´e en sous-traitance des travaux de construc-
abandoned its bargaining rights in part because it omit- tion en ´electricité à des entrepreneurs dont les employ´es
ted the appellant’s name from the document filed in the n’´etaient pas syndiqu´es, contrevenant ainsi `a la conven-
1971 accreditation proceedings and Local 894 offered tion collective provinciale. Une formation de trois
no explanation for the omission. A first draft of the membres de la Commission a entendu le grief. L’appe-
panel’s decision would have dismissed the grievance lante a pr´etendu que la section locale 353 avait renonc´e
based on the abandonment of bargaining rights. How- `a ses droits de n´egociation en partie parce qu’elle avait
ever, after a full Board meeting discussed the draft, a omis d’inscrire son nom dans le document d´eposé dans
majority of the panel found that there had been no aban- le cadre du processus d’accr´editation en 1971, et la sec-
donment of bargaining rights and upheld the grievance. tion locale 894 n’a fourni aucune explication pour
The appellant applied for judicial review. It alleged that l’omission. Un projet de d´ecision de la formation propo-
the change between the draft and the final decision was sait de rejeter le grief en raison d’une renonciation aux
of a factual nature as opposed to a legal or policy droits de n´egociation. Toutefois, apr`es discussion du
change, and claimed that there was a breach of natural projet en r´eunion plénière de la Commission, les
justice and a violation of the rules governing institu- membres majoritaires de la formation ont conclu `a l’ab-
tional consultations. Prior to the hearing of the applica- sence de renonciation aux droits de n´egociation et ont
tion for judicial review, the appellant obtained an order accueilli le grief. L’appelante a pr´esenté une demande
compelling the Chair of the Board, the Vice-Chair who de contrˆole judiciaire. Elle a pr´etendu que la modifica-
presided over the panel, and the Registrar of the Board tion survenue entre le projet de d´ecision et la d´ecision
to give evidence with respect to the procedures imple- d´efinitive était de nature factuelle, par opposition `a une
mented by the Board in arriving at its final decision. modification de nature juridique ou de principe, et qu’il
This order was reversed on appeal based upon a finding y avait eu violation des r`egles de justice naturelle et des
of statutory testimonial immunity. The Divisional Court r`egles régissant les consultations institutionnelles. Avant
later dismissed the application for judicial review and l’audition de la demande de contrˆole judiciaire, l’appe-
the Court of Appeal affirmed the decision. lante a obtenu une ordonnance obligeant le pr´esident de

la Commission, la vice-pr´esidente qui a pr´esidé la for-
mation et le registrateur de la Commission `a témoigner
relativement `a la procédure mise en œuvre par la Com-
mission pour en arriver `a sa d´ecision définitive. Cette
ordonnance a ´eté infirmée en appel sur le fondement de
l’exonération de t´emoigner pr´evue par la loi. La Cour
divisionnaire a par la suite rejet´e la demande de contrˆole
judiciaire et la Cour d’appel a confirm´e cette d´ecision.
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Held (Major and Binnie JJ. dissenting): The appeal 
should be dismissed. 

Per McLachlin C.J. and L'Heureux-Dubé, Gonthier, 
Iacobucci, Bastarache, Arbour and LeBel JJ.: Institu-
tional consultation ensures consistency in the decisions 
of an administrative body and does not create an appre-
hension of bias or lack of independence if the following 
rules are respected: (1) the consultation proceeding can-
not be imposed by a superior level authority within the 
administrative hierarchy; (2) the consultation must be 
limited to questions of policy and law; and (3) even on 
questions of law and policy, the decision-makers must 
remain free to make their own decision. The mere fact 
that litigated issues are discussed by a full board does 
not amount to a breach of the audi alteram partem rule. 
Any risk of breaching this rule can be addressed by noti-
fying the parties of any new issue addressed in the board 
meeting and allowing an opportunity to respond. If 
these rules are met, then adjudicators may modify a 
draft decision and a presumption of regularity applies 
such that a change between a draft and final reasons will 
not of itself create a presumption that something 
improper occurred during institutional consultations. 

In this case, there is no direct evidence of improper 
tampering with the decision of the panel. The only 
information available is that discussions took place at 
the full Board meeting and that a change was made in 
the draft decision. The final decision discarded the idea 
that the failure to list the appellant created a rebuttable 
presumption of abandonment of bargaining rights and 
stated that the omission merely constituted a factor to be 
considered in deciding the issue of abandonment. The 
change consists in a different conclusion as to the legal 
consequences to be derived from the facts, which is a 
pure question of law. Moreover, it does not constitute 
the application of an entirely new policy since the 
change brought the final decision more in line with a 
number of cases decided by the Board that made it very 
difficult to establish an abandonment of bargaining 
rights. It would be speculative to argue that the change 
was prompted by a re-assessment of the particular facts. 
Furthermore, a change from a favourable to an 
unfavourable decision by itself does not demonstrate an 
apparent failure of natural justice sufficient to justify 
judicial review. In the case of an alleged violation of the 
audi alteram partem rule, the applicant must establish 
an actual breach; an apprehended breach is not sufficient 
to trigger judicial review. Here, the record does not indi-

Arrêt (les juges Major et Binnie sont dissidents) : Le 
pourvoi est rejeté. 

Le juge en chef McLachlin et les juges L'Heureux-
Dubé, Gonthier, Iacobucci, Bastarache, Arbour et 
LeBel : La consultation institutionnelle assure la cohé-
rence des décisions d'un organisme administratif et ne 
crée pas de crainte raisonnable de partialité ou de 
manque d'indépendance si les règles suivantes sont res-
pectées : (1) la procédure de consultation ne peut pas 
être imposée par un niveau d'autorité supérieur dans la 
hiérarchie administrative; (2) la consultation doit se 
limiter aux questions de principe et de droit; (3) même 
relativement aux questions de droit et de principe, les 
arbitres doivent demeurer libres de prendre leur propre 
décision. Le simple fait que des questions ayant déjà été 
débattues soient discutées de nouveau au cours d'une 
réunion plénière ne constitue pas une violation de la 
règle audi alteram partem. Tout risque de violation de 
cette règle peut être éliminé si on avise les parties de 
toute nouvelle question soulevée pendant la réunion de 
la commission et qu'on leur donne la possibilité de 
répondre. Si ces règles sont respectées, les arbitres peu-
vent modifier un projet de décision et la présomption de 
régularité fait en sorte qu'une modification entre un pro-
jet de motifs et les motifs définitifs ne donne pas lieu en 
soi à la présomption que quelque chose d'inapproprié 
s'est produit pendant les consultations institutionnelles. 

En l'espèce, il n'existe aucune preuve directe de 
manipulation de la décision de la formation. Les seuls 
renseignements disponibles sont que des discussions ont 
eu lieu à la réunion plénière et qu'une modification a été 
apportée dans le projet de décision. La décision défini-
tive a écarté l'idée que l'omission d'inscrire l'appelante 
avait donné lieu à une présomption réfutable de renon-
ciation aux droits de négociation et a indiqué que 
l'omission n'était qu'un des facteurs qui devaient être 
examinés pour trancher la question de la renonciation. 
La modification consiste en une conclusion différente 
quant aux effets juridiques découlant des faits, ce qui 
constitue une pure question de droit. De plus, elle ne 
constitue pas l'application d'un principe entièrement 
nouveau étant donné qu'elle a rendu la décision défini-
tive plus compatible avec de nombreuses affaires tran-
chées par la Commission qui ont fait en sorte qu'il est 
devenu très difficile de faire la preuve de la renonciation 
à des droits de négociation. Il serait hypothétique de pré-
tendre que la modification a été causée par une rééva-
luation des faits en cause. En outre, modifier une déci-
sion favorable en une décision défavorable n'établit pas 
en soi une apparence d'absence de justice naturelle suf-
fisante pour justifier le contrôle judiciaire. Dans le cas 
d'une présumée violation de la règle audi alteram 
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Held (Major and Binnie JJ. dissenting): The appeal Arrêt (les juges Major et Binnie sont dissidents) : Le
should be dismissed. pourvoi est rejet´e.

Per McLachlin C.J. and L’Heureux-Dub´e, Gonthier, Le juge en chef McLachlin et les juges L’Heureux-
Iacobucci, Bastarache, Arbour and LeBel JJ.: Institu- Dub´e, Gonthier, Iacobucci, Bastarache, Arbour et
tional consultation ensures consistency in the decisions LeBel : La consultation institutionnelle assure la coh´e-
of an administrative body and does not create an appre- rence des d´ecisions d’un organisme administratif et ne
hension of bias or lack of independence if the following cr´ee pas de crainte raisonnable de partialit´e ou de
rules are respected: (1) the consultation proceeding can- manque d’ind´ependance si les r`egles suivantes sont res-
not be imposed by a superior level authority within the pect´ees : (1) la proc´edure de consultation ne peut pas
administrative hierarchy; (2) the consultation must be ˆetre impos´ee par un niveau d’autorit´e supérieur dans la
limited to questions of policy and law; and (3) even on hi´erarchie administrative; (2) la consultation doit se
questions of law and policy, the decision-makers must limiter aux questions de principe et de droit; (3) mˆeme
remain free to make their own decision. The mere fact relativement aux questions de droit et de principe, les
that litigated issues are discussed by a full board does arbitres doivent demeurer libres de prendre leur propre
not amount to a breach of the audi alteram partem rule. décision. Le simple fait que des questions ayant d´ejà été
Any risk of breaching this rule can be addressed by noti- d´ebattues soient discut´ees de nouveau au cours d’une
fying the parties of any new issue addressed in the board r´eunion plénière ne constitue pas une violation de la
meeting and allowing an opportunity to respond. If r`egle audi alteram partem. Tout risque de violation de
these rules are met, then adjudicators may modify a cette r`egle peut ˆetre éliminé si on avise les parties de
draft decision and a presumption of regularity applies toute nouvelle question soulev´ee pendant la r´eunion de
such that a change between a draft and final reasons will la commission et qu’on leur donne la possibilit´e de
not of itself create a presumption that something r´epondre. Si ces r`egles sont respect´ees, les arbitres peu-
improper occurred during institutional consultations. vent modifier un projet de d´ecision et la pr´esomption de

régularité fait en sorte qu’une modification entre un pro-
jet de motifs et les motifs d´efinitifs ne donne pas lieu en
soi à la présomption que quelque chose d’inappropri´e
s’est produit pendant les consultations institutionnelles.

In this case, there is no direct evidence of improper En l’esp`ece, il n’existe aucune preuve directe de
tampering with the decision of the panel. The only manipulation de la d´ecision de la formation. Les seuls
information available is that discussions took place at renseignements disponibles sont que des discussions ont
the full Board meeting and that a change was made in eu lieu `a la réunion plénière et qu’une modification a ´eté
the draft decision. The final decision discarded the idea apport´ee dans le projet de d´ecision. La d´ecision défini-
that the failure to list the appellant created a rebuttable tive a ´ecarté l’idée que l’omission d’inscrire l’appelante
presumption of abandonment of bargaining rights and avait donn´e lieu à une pr´esomption r´efutable de renon-
stated that the omission merely constituted a factor to be ciation aux droits de n´egociation et a indiqu´e que
considered in deciding the issue of abandonment. The l’omission n’´etait qu’un des facteurs qui devaient ˆetre
change consists in a different conclusion as to the legal examin´es pour trancher la question de la renonciation.
consequences to be derived from the facts, which is a La modification consiste en une conclusion diff´erente
pure question of law. Moreover, it does not constitute quant aux effets juridiques d´ecoulant des faits, ce qui
the application of an entirely new policy since the constitue une pure question de droit. De plus, elle ne
change brought the final decision more in line with a constitue pas l’application d’un principe enti`erement
number of cases decided by the Board that made it very nouveau ´etant donn´e qu’elle a rendu la d´ecision défini-
difficult to establish an abandonment of bargaining tive plus compatible avec de nombreuses affaires tran-
rights. It would be speculative to argue that the change ch´ees par la Commission qui ont fait en sorte qu’il est
was prompted by a re-assessment of the particular facts. devenu tr`es difficile de faire la preuve de la renonciation
Furthermore, a change from a favourable to an `a des droits de n´egociation. Il serait hypoth´etique de pr´e-
unfavourable decision by itself does not demonstrate an tendre que la modification a ´eté caus´ee par une r´eéva-
apparent failure of natural justice sufficient to justify luation des faits en cause. En outre, modifier une d´eci-
judicial review. In the case of an alleged violation of the sion favorable en une d´ecision défavorable n’´etablit pas
audi alteram partem rule, the applicant must establish en soi une apparence d’absence de justice naturelle suf-
an actual breach; an apprehended breach is not sufficient fisante pour justifier le contrˆole judiciaire. Dans le cas
to trigger judicial review. Here, the record does not indi- d’une pr´esumée violation de la r`egle audi alteram
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cate an actual breach of the audi alteram partem rule. 
There is no indication of a change on the facts, of 
impropriety or of a violation of the principles governing 
institutional consultation. The change in the decision of 
the panel concerned a matter of law and policy. 

This case reveals a tension between the fairness of the 
process and the principle of deliberative secrecy which 
plays an important role in safeguarding the indepen-
dence of administrative adjudicators. Deliberative 
secrecy also favours administrative consistency by 
granting protection to a consultative process. Without 
such protection, there could be a chilling effect on insti-
tutional consultations, thereby depriving administrative 
tribunals of a critically important means of achieving 
consistency. Consistency and independence come at the 
price of a less open process and difficulty in building the 
evidentiary foundation to prove alleged breaches of nat-
ural justice. However, a court cannot reverse the pre-
sumption of regularity simply because of a change in 
reasons for a decision in the absence of any further evi-
dence. 

Although the appellant failed to ask for reconsidera-
tion, reconsideration did not constitute an absolute pre-
requisite to judicial review. 

Per Major and Binnie JJ. (dissenting): This appeal 
tests the limits of the rule that panel members can con-
sult a full board on matters of law or policy but not of 
fact. The concept of "policy" has been stretched beyond 
its breaking point in this appeal and the principle that 
"he who hears must decide" should be vindicated. IWA 
v. Consolidated-Bathurst Packaging Ltd., [1990] 
1 S.C.R. 282, should not be interpreted to authorize a 
full board to micro-manage the output of particular 
panels to the extent evident in this case. Compliance 
with the rules of natural justice raises a legal issue and 
the standard of review is correctness. 

The procedure in this case violated the requirement 
that a full board can only discuss policy and law. 
Although the issue of "abandonment", when considered 
in the abstract, has a policy component, the change in 

partem, le demandeur doit démontrer l'existence d'une 
violation réelle; une crainte de violation ne suffit pas 
pour donner lieu au contrôle judiciaire. En l'espèce, le 
dossier n'indique aucune violation réelle de la règle audi 
alteram partem. Il n'y a aucune indication d'une modifi-
cation quant aux faits, d'une irrégularité ou d'une viola-
tion des principes régissant la consultation institution-
nelle. La modification de la décision de la formation 
portait sur une question de droit et de principe. 

La présente affaire révèle l'existence d'une tension 
entre le caractère équitable du processus et le principe 
du secret du délibéré, qui joue un rôle important dans la 
protection de l'indépendance des arbitres administratifs. 
Le secret du délibéré favorise également la cohérence 
administrative au moyen de la protection qu'il confère à 
un processus consultatif. Sans cette protection, il risque 
d'y avoir un effet paralysant sur les consultations insti-
tutionnelles, ce qui priverait les tribunaux administratifs 
d'un moyen essentiel d'assurer la cohérence. La cohé-
rence et l'indépendance sont assorties du prix que cons-
tituent un processus moins ouvert et la difficulté de bâtir 
le fondement probatoire visant à démontrer les présu-
mées violations des règles de justice naturelle. Toute-
fois, une cour ne peut pas écarter la présomption de 
régularité simplement en raison d'une modification dans 
les motifs de la décision en l'absence de toute preuve 
additionnelle. 

Même si l'appelante a omis de demander un nouvel 
examen, une telle mesure ne constituait pas un préalable 
obligatoire au contrôle judiciaire. 

Les juges Major et Binnie (dissidents) : Le présent 
pourvoi porte sur les limites de la règle selon laquelle 
les membres d'une formation peuvent consulter une 
commission dans son ensemble sur des questions de 
principe, par opposition à des questions de fait. La 
notion de « principe » a été démesurément étendue dans 
le présent pourvoi et le principe voulant que « celui qui 
entend doit trancher» doit être défendu. L'arrêt SITBA 
c. Consolidated-Bathurst Packaging Ltd., [1990] 
1 R.C.S. 282, ne doit pas être interprété comme permet-
tant à une commission dans son ensemble de faire la 
microgestion des conclusions tirées par des formations 
particulières d'une façon aussi évidente que dans la pré-
sente affaire. La conformité aux règles de justice natu-
relle est une question de droit et la norme de contrôle est 
celle de la décision correcte. 

La procédure adoptée dans la présente affaire a violé 
l'exigence qu'une commission dans son ensemble doit 
se limiter aux questions de principe et de droit. Même 
si, lorsqu'elle est examinée de façon abstraite, la ques-
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cate an actual breach of the audi alteram partem rule. partem, le demandeur doit d´emontrer l’existence d’une
There is no indication of a change on the facts, of violation r´eelle; une crainte de violation ne suffit pas
impropriety or of a violation of the principles governing pour donner lieu au contrˆole judiciaire. En l’esp`ece, le
institutional consultation. The change in the decision of dossier n’indique aucune violation r´eelle de la r`egle audi
the panel concerned a matter of law and policy. alteram partem. Il n’y a aucune indication d’une modifi-

cation quant aux faits, d’une irr´egularité ou d’une viola-
tion des principes r´egissant la consultation institution-
nelle. La modification de la d´ecision de la formation
portait sur une question de droit et de principe.

This case reveals a tension between the fairness of the La pr´esente affaire r´evèle l’existence d’une tension
process and the principle of deliberative secrecy which entre le caract`ere équitable du processus et le principe
plays an important role in safeguarding the indepen- du secret du d´elibéré, qui joue un rˆole important dans la
dence of administrative adjudicators. Deliberative protection de l’ind´ependance des arbitres administratifs.
secrecy also favours administrative consistency by Le secret du d´elibéré favorise ´egalement la coh´erence
granting protection to a consultative process. Without administrative au moyen de la protection qu’il conf`ere à
such protection, there could be a chilling effect on insti- un processus consultatif. Sans cette protection, il risque
tutional consultations, thereby depriving administrative d’y avoir un effet paralysant sur les consultations insti-
tribunals of a critically important means of achieving tutionnelles, ce qui priverait les tribunaux administratifs
consistency. Consistency and independence come at the d’un moyen essentiel d’assurer la coh´erence. La coh´e-
price of a less open process and difficulty in building the rence et l’ind´ependance sont assorties du prix que cons-
evidentiary foundation to prove alleged breaches of nat- tituent un processus moins ouvert et la difficult´e de bâtir
ural justice. However, a court cannot reverse the pre- le fondement probatoire visant `a démontrer les pr´esu-
sumption of regularity simply because of a change in m´ees violations des r`egles de justice naturelle. Toute-
reasons for a decision in the absence of any further evi- fois, une cour ne peut pas ´ecarter la pr´esomption de
dence. r´egularité simplement en raison d’une modification dans

les motifs de la d´ecision en l’absence de toute preuve
additionnelle.

Although the appellant failed to ask for reconsidera- Mˆeme si l’appelante a omis de demander un nouvel
tion, reconsideration did not constitute an absolute pre- examen, une telle mesure ne constituait pas un pr´ealable
requisite to judicial review. obligatoire au contrˆole judiciaire.

Per Major and Binnie JJ. (dissenting): This appeal Les juges Major et Binnie (dissidents) : Le pr´esent
tests the limits of the rule that panel members can con- pourvoi porte sur les limites de la r`egle selon laquelle
sult a full board on matters of law or policy but not of les membres d’une formation peuvent consulter une
fact. The concept of “policy” has been stretched beyond commission dans son ensemble sur des questions de
its breaking point in this appeal and the principle that principe, par opposition `a des questions de fait. La
“he who hears must decide” should be vindicated. IWA notion de « principe » a ´eté démesur´ement étendue dans
v. Consolidated-Bathurst Packaging Ltd., [1990] le présent pourvoi et le principe voulant que « celui qui
1 S.C.R. 282, should not be interpreted to authorize a entend doit trancher » doit ˆetre défendu. L’arrêt SITBA
full board to micro-manage the output of particular c. Consolidated-Bathurst Packaging Ltd., [1990]
panels to the extent evident in this case. Compliance 1 R.C.S. 282, ne doit pas ˆetre interpr´eté comme permet-
with the rules of natural justice raises a legal issue and tant `a une commission dans son ensemble de faire la
the standard of review is correctness. microgestion des conclusions tir´ees par des formations

particulières d’une fa¸con aussi ´evidente que dans la pr´e-
sente affaire. La conformit´e aux règles de justice natu-
relle est une question de droit et la norme de contrˆole est
celle de la d´ecision correcte.

The procedure in this case violated the requirement La proc´edure adopt´ee dans la pr´esente affaire a viol´e
that a full board can only discuss policy and law. l’exigence qu’une commission dans son ensemble doit
Although the issue of “abandonment”, when considered se limiter aux questions de principe et de droit. Mˆeme
in the abstract, has a policy component, the change in si, lorsqu’elle est examin´ee de fa¸con abstraite, la ques-
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the panel's reasons was a re-assessment of fact. The 
Board's jurisprudence has developed the legal and pol-
icy content of the concept of abandonment of bargaining 
rights in terms of active promotion of rights and it was 
for the panel to determine in the factual context of this 
particular case whether this standard was met. The panel 
made it clear that it considered abandonment to be an 
issue of fact. The Board's policy was never in doubt and 
was defined in the same language in the initial and final 
decisions. 

The undisputed evidence is that the initial decision 
held as a fact that the union had abandoned its bargain-
ing rights, the final decision held as a fact that it had 
not, and the intervening event was the full Board meet-
ing. The reasonable inference is that factual matters 
were referred for discussion at the full Board meeting. 

While the finding of testimonial immunity prevents 
determining the Board's decision-making process, it 
does not prevent the appellant from establishing a basis 
for judicial review. The Board cannot rely on legislation 
to deny all legitimate access to relevant information and 
then rely on the absence of the information as a conclu-
sive answer to the complaint. The difficulties of proof 
presented in this case should be factored into the evi-
dentiary burden of proof placed on the appellant. 

The Ontario Court of Appeal considered the Board's 
proceedings to be protected by the "presumption of reg-
ularity". The strength of the evidence necessary to dis-
place this presumption depends on the nature of the case 
and, having regard to the difficulties of obtaining evi-
dence, the appellant should be held to have discharged 
its evidentiary onus. The Board has to live with the rea-
sonable inference that the full Board meeting influenced 
a reversal of fact-driven issues. There is a public interest 
in the integrity of decision-making at stake and the 
appellant has made out a prima facie case for judicial 
review. As the Board's procedure violated the principles 
of natural justice, the resulting order was made without 

tion de la « renonciation » comporte un aspect principe, 
la modification des motifs de la formation constituait 
une reevaluation des faits. La jurisprudence de la Com-
mission a elabore le contenu juridique et de principe de 
la notion de renonciation aux droits de negociation rela-
tivement a la promotion active des droits, et it incombait 
a la formation de determiner dans le contexte factuel de 
la presente affaire si cette norme etait respectee. La for-
mation a indique clairement qu'elle considerait la renon-
ciation comme une question de fait. La politique de la 
Commission n'a jamais ate wise en doute eta ate decrite 
dans les memes termes dans la decision definitive et 
dans la decision initiale. 

La preuve non contest& revele que, dans sa decision 
initiale, la formation a tire la conclusion de fait que le 
syndicat avait renonce a ses droits de negociation et que, 
dans sa decision definitive, elle a tire la conclusion de 
fait que le syndicat n'avait pas renonce a ses droits, et 

evenement qui s'est produit entre ces deux decisions 
est la reunion pleniere de la Commission. Cela male a 
la conclusion raisonnable que des questions de fait ont 
ate renvoyees pour fin de discussion a la reunion ple-
niere de la Commission. 

Meme si la conclusion qu'il y a exoneration de l'obli-
gation de temoigner empeche que le processus decision-
nel de la Commission soit determine, elle n'empeche 
pas l'appelante d'etablir le fondement d'un contreile 
judiciaire. La Commission ne peut pas, avec l'aide du 
legislateur, priver une personae de tout acces legitime 
aux renseignements pertinents, pour ensuite invoquer 
l'absence de ces memes renseignements en tant que 
reponse determinante a la plainte. Les difficultes en 
matiere de preuve qui se presentent en l'espece doivent 
etre considerees comme faisant partie du fardeau de pre-
sentation de la preuve reposant sur l'appelante. 

La Cour d'appel de l'Ontario a estime que la proce-
dure de la Commission etait protegee par la « presomp-
tion de regularite ». La force de la preuve necessaire 
pour refuter cette presomption vane selon la nature de 
l'affaire et, compte tenu des difficultes qu'a eprouvees 
l'appelante a obtenir des elements de preuve, elle doit 
etre jug& s'etre acquittee de sa charge de presentation. 
La Commission doit vivre avec la conclusion raisonna-
ble que la reunion pleniere a eu une influence sur le 
changement d'opinion relatif a des questions reposant 
sur les faits. Il y a un interet public dans l'integrite du 
processus decisionnel en cause et l'appelante a etabli 
une preuve prima facie pour les fins du contreile judi-
ciaire. Etant donne que la procedure suivie par la Com-
mission contrevenait aux principes de justice naturelle, 
l'ordonnance en ayant &could a ate rendue en l'absence 
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the panel’s reasons was a re-assessment of fact. The tion de la « renonciation » comporte un aspect principe,
Board’s jurisprudence has developed the legal and pol- la modification des motifs de la formation constituait
icy content of the concept of abandonment of bargaining une r´eévaluation des faits. La jurisprudence de la Com-
rights in terms of active promotion of rights and it was mission a ´elaboré le contenu juridique et de principe de
for the panel to determine in the factual context of this la notion de renonciation aux droits de n´egociation rela-
particular case whether this standard was met. The panel tivement `a la promotion active des droits, et il incombait
made it clear that it considered abandonment to be an `a la formation de d´eterminer dans le contexte factuel de
issue of fact. The Board’s policy was never in doubt and la pr´esente affaire si cette norme ´etait respect´ee. La for-
was defined in the same language in the initial and final mation a indiqu´e clairement qu’elle consid´erait la renon-
decisions. ciation comme une question de fait. La politique de la

Commission n’a jamais ´eté mise en doute et a ´eté décrite
dans les mˆemes termes dans la d´ecision définitive et
dans la d´ecision initiale.

The undisputed evidence is that the initial decision La preuve non contest´ee révèle que, dans sa d´ecision
held as a fact that the union had abandoned its bargain- initiale, la formation a tir´e la conclusion de fait que le
ing rights, the final decision held as a fact that it had syndicat avait renonc´e à ses droits de n´egociation et que,
not, and the intervening event was the full Board meet- dans sa d´ecision définitive, elle a tiré la conclusion de
ing. The reasonable inference is that factual matters fait que le syndicat n’avait pas renonc´e à ses droits, et
were referred for discussion at the full Board meeting. l’´evénement qui s’est produit entre ces deux d´ecisions

est la réunion plénière de la Commission. Cela m`ene à
la conclusion raisonnable que des questions de fait ont
été renvoyées pour fin de discussion `a la réunion plé-
nière de la Commission.

While the finding of testimonial immunity prevents Mˆeme si la conclusion qu’il y a exon´eration de l’obli-
determining the Board’s decision-making process, it gation de t´emoigner empˆeche que le processus d´ecision-
does not prevent the appellant from establishing a basis nel de la Commission soit d´eterminé, elle n’empˆeche
for judicial review. The Board cannot rely on legislation pas l’appelante d’´etablir le fondement d’un contrˆole
to deny all legitimate access to relevant information and judiciaire. La Commission ne peut pas, avec l’aide du
then rely on the absence of the information as a conclu- l´egislateur, priver une personne de tout acc`es légitime
sive answer to the complaint. The difficulties of proof aux renseignements pertinents, pour ensuite invoquer
presented in this case should be factored into the evi- l’absence de ces mˆemes renseignements en tant que
dentiary burden of proof placed on the appellant. r´eponse d´eterminante `a la plainte. Les difficult´es en

matière de preuve qui se pr´esentent en l’esp`ece doivent
être consid´erées comme faisant partie du fardeau de pr´e-
sentation de la preuve reposant sur l’appelante.

The Ontario Court of Appeal considered the Board’s La Cour d’appel de l’Ontario a estim´e que la proc´e-
proceedings to be protected by the “presumption of reg- dure de la Commission ´etait protégée par la « pr´esomp-
ularity”. The strength of the evidence necessary to dis- tion de r´egularité ». La force de la preuve n´ecessaire
place this presumption depends on the nature of the case pour r´efuter cette pr´esomption varie selon la nature de
and, having regard to the difficulties of obtaining evi- l’affaire et, compte tenu des difficult´es qu’a éprouvées
dence, the appellant should be held to have discharged l’appelante `a obtenir des ´eléments de preuve, elle doit
its evidentiary onus. The Board has to live with the rea- ˆetre jugée s’être acquitt´ee de sa charge de pr´esentation.
sonable inference that the full Board meeting influenced La Commission doit vivre avec la conclusion raisonna-
a reversal of fact-driven issues. There is a public interest ble que la r´eunion plénière a eu une influence sur le
in the integrity of decision-making at stake and the changement d’opinion relatif `a des questions reposant
appellant has made out a prima facie case for judicial sur les faits. Il y a un int´erêt public dans l’int´egrité du
review. As the Board’s procedure violated the principles processus d´ecisionnel en cause et l’appelante a ´etabli
of natural justice, the resulting order was made without une preuve prima facie pour les fins du contrˆole judi-

ciaire. Étant donn´e que la proc´edure suivie par la Com-
mission contrevenait aux principes de justice naturelle,
l’ordonnance en ayant d´ecoulé a été rendue en l’absence
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jurisdiction and should be set aside despite the existence 
of privative clauses. 

Cases Cited 

By LeBel J. 

Applied: IWA v. Consolidated-Bathurst Packaging 
Ltd., [1990] 1 S.C.R. 282; Canada (Director of Investi-
gation and Research) v. Southam Inc., [1997] 1 S.C.R. 
748; referred to: Khan v. College of Physicians & Sur-
geons of Ontario (1992), 94 D.L.R. (4th) 193; Tremblay 
v. Quebec (Commission des affaires sociales), [1992] 
1 S.C.R. 952; Domtar Inc. v. Quebec (Commission 
d'appel en matiere de lesions professionnelles), [1993] 
2 S.C.R. 756; R. v. Biniaris, [2000] 1 S.C.R. 381, 2000 
SCC 15; Lorne's Electric, [1987] OLRB Rep. 1405; 
Committee for Justice and Liberty v. National Energy 
Board, [1978] 1 S.C.R. 369; Valente v. The Queen, 
[1985] 2 S.C.R. 673; Kane v. Board of Governors of the 
University of British Columbia, [1980] 1 S.C.R. 1105. 

By Binnie J. (dissenting) 

IWA v. Consolidated-Bathurst Packaging Ltd., [1990] 
1 S.C.R. 282; R. v. Jolivet, [2000] 1 S.C.R. 751, 2000 
SCC 29; Canada (Director of Investigation and 
Research) v. Southam Inc., [1997] 1 S.C.R. 748; Marvel 
Jewellery Ltd., [1975] OLRB Rep. 733; Accomodex 
Franchise Management Inc., [1993] OLRB Rep. 281; R. 
Reusse Co., [1988] OLRB Rep. 523; Vieczorek v. 
Piersma (1987), 36 D.L.R. (4th) 136; Tremblay v. 
Quebec (Commission des affaires sociales), [1992] 
1 S.C.R. 952; Kane v. Board of Governors of the 
University of British Columbia, [1980] 1 S.C.R. 1105; 
Service Employees' International Union, Local No. 333 
v. Nipawin District Staff Nurses Association, [1975] 
1 S.C.R. 382; Universite du Quebec a Trois-Rivieres v. 
Laroque, [1993] 1 S.C.R. 471; Metropolitan Life 
Insurance Co. v. International Union of Operating 
Engineers, Local 796, [1970] S.C.R. 425; Martineau v. 
Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 
602. 

Statutes and Regulations Cited 

Freedom of Information and Protection of Privacy Act, 
R.S.O. 1990, c. F.31. 

Labour Relations Act, 1995, S.O. 1995, c. 1, ss. 9(1), 17, 
69, 76, 114(1), 116, 117. 

Labour Relations Act, R.S.O. 1990, c. L.2, ss. 108, 111 
[am. 1992, c. 21, s. 45]. 

de competence et doit etre annulee malgre l'existence de 
clauses privatives. 

Jurisprudence 

Citee par le juge LeBel 

Arrets appliqués : SITBA c. Consolidated-Bathurst 
Packaging Ltd., [1990] 1 R.C.S. 282; Canada 
(Directeur des enquetes et recherches) c. Southam Inc., 
[1997] 1 R.C.S. 748; arrets mentionn6s : Khan c. 
College of Physicians & Surgeons of Ontario (1992), 94 
D.L.R. (4th) 193; Tremblay c. Quebec (Commission des 
affaires sociales), [1992] 1 R.C.S. 952; Domtar Inc. c. 
Quebec (Commission d'appel en matiere de lesions 
professionnelles), [1993] 2 R.C.S. 756; R. c. Biniaris, 
[2000] 1 R.C.S. 381, 2000 CSC 15; Lorne's Electric, 
[1987] OLRB Rep. 1405; Committee for Justice and 
Liberty c. Office national de l'energie, [1978] 1 R.C.S. 
369; Valente c. La Reine, [1985] 2 R.C.S. 673; Kane c. 
Conseil d'administration de l'Universite de la 
Colombie-Britannique, [1980] 1 R.C.S. 1105. 

Citee par le juge Binnie (dissident) 

SITBA c. Consolidated-Bathurst Packaging Ltd., 
[1990] 1 R.C.S. 282; R. c. Jolivet, [2000] 1 R.C.S. 751, 
2000 CSC 29; Canada (Directeur des enquetes et 
recherches) c. Southam Inc., [1997] 1 R.C.S. 748; 
Marvel Jewellery Ltd., [1975] OLRB Rep. 733; 
Accomodex Franchise Management Inc., [1993] OLRB 
Rep. 281; R. Reusse Co., [1988] OLRB Rep. 523; 
Vieczorek c. Piersma (1987), 36 D.L.R. (4th) 136; 
Tremblay c. Quebec (Commission des affaires sociales), 
[1992] 1 R.C.S. 952; Kane c. Conseil d'administration 
de l'Universite de la Colombie-Britannique, [1980] 
1 R.C.S. 1105; Union internationale des employes des 
services, local n° 333 c. Nipawin District Staff Nurses 
Association, [1975] 1 R.C.S. 382; Universite du Quebec 
a Trois-Rivieres c. Laroque, [1993] 1 R.C.S. 471; 
Metropolitan Life Insurance Co. c. International Union 
of Operating Engineers, Local 796, [1970] R.C.S. 425; 
Martineau c. Comite de discipline de l'Institution de 
Matsqui, [1980] 1 R.C.S. 602. 

Lois et rOjements cites 

Loi de 1995 sur les relations de travail, L.O. 1995, 
ch. 1, art. 9(1), 17, 69, 76, 114(1), 116, 117. 

Loi sur l'acces a l'information et la protection de la vie 
privee, L.R.O. 1990, ch. F.31. 

Loi sur les relations de travail, L.R.O. 1990, ch. L.2, 
art. 108, 111 [mod. 1992, ch. 21, art. 45]. 

20
01

 S
C

C
 4

 (
C

an
LI

I)
 

226 [2001] 1 S.C.R.ELLIS-DON v. ONTARIO (LRB) 

jurisdiction and should be set aside despite the existence de comp´etence et doit ˆetre annul´ee malgr´e l’existence de
of privative clauses. clauses privatives.

Cases Cited Jurisprudence

By LeBel J. Citée par le juge LeBel

Applied: IWA v. Consolidated-Bathurst Packaging Arrêts appliqués : SITBA c. Consolidated-Bathurst
Ltd., [1990] 1 S.C.R. 282; Canada (Director of Investi- Packaging Ltd., [1990] 1 R.C.S. 282; Canada
gation and Research) v. Southam Inc., [1997] 1 S.C.R. (Directeur des enquêtes et recherches) c. Southam Inc.,
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[1985] 2 S.C.R. 673; Kane v. Board of Governors of the 369; Valente c. La Reine, [1985] 2 R.C.S. 673; Kane c.
University of British Columbia, [1980] 1 S.C.R. 1105. Conseil d’administration de l’Université de la
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Alan M Minsky, Q.C., and Susan Philpott, for 
the respondent International Brotherhood of Elec-
trical Workers, Local 894. 

The judgment of McLachlin C.J. and 
L'Heureux-Dub6, Gonthier, Iacobucci, Bastarache, 
Arbour and LeBel JJ. was delivered by 

LEBEL J. - 

I. Introduction 

The main issue raised by this appeal is whether 
the rules of natural justice were breached by the 
Ontario Labour Relations Board ("OLRB" or 
"Board") when a three-member panel of the Board 
upheld a grievance filed by the respondent Interna-
tional Brotherhood of Electrical Workers, Local 
894 ("Union" or "IBEW, Local 894") against the 
appellant Ellis-Don Limited. The question of the 
breach of the rules of natural justice arose when 
the appellant learned that a first draft of the deci-
sion would have dismissed the grievance and that a 
full Board meeting had been held during which 
this draft was discussed. The appellant suggests 
that the differences between the draft and the final 
decision that allowed the grievance are the result 
of a change in the assessment of the facts. Ellis-
Don alleges that this constitutes sufficient evidence 
that factual matters were discussed at the full 
Board meeting, in violation of the rules established 
by this Court in IWA v. Consolidated-Bathurst 
Packaging Ltd., [1990] 1 S.C.R. 282. 

II. The Facts 

This matter has a long history and is closely tied 
to the evolution of the labour relations system in 
the Ontario construction industry and to its move 
towards a more centralized collective bargaining 
system. In 1962, Ellis-Don was a very active gen-
eral contractor, but was entering the Toronto mar-
ket for the first time. A system of local collective 
bargaining prevailed in the construction industry at 
this time. Ellis-Don entered into a "Working 
Agreement" with the Toronto Building and Con-

Alan M Minsky, c.r., et Susan Philpott, pour 
l'intim6e la Fraternit6 internationale des ouvriers 
en 6lectricit6, section locale 894. 

Version fran9aise du jugement du juge en chef 
McLachlin et des juges L'Heureux-Dub6, 
Gonthier, Iacobucci, Bastarache, Arbour et LeBel 
rendu par 

LE JUGE LEBEL - 

I. Introduction 

La principale question en litige dans le present 
pourvoi est de savoir si la Commission des rela-
tions de travail de l' Ontario (la « CRTO » ou la 
« Commission ») a vio16 les regles de justice natu-
relle lorsqu'une formation de trois commissaires a 
accueilli un grief d6pos6 contre l'appelante, Ellis-
Don Limited, par l'intim6e la Fraternit6 internatio-
nale des ouvriers en 6lectricit6, section locale 894 
(le « syndicat » ou la « section locale 894 de la 
FIOE »). La question de la violation des regles de 
justice naturelle s'est pos6e lorsque l'appelante a 
appris que le grief aurait 6t6 rejet6 dans un projet 
de decision initial et que ce projet avait 6t6 discut6 
au cours d'une reunion pl6ni6re de la Commission. 
L'appelante affirme que les differences entre le 
projet et la decision definitive qui a accueilli le 
grief d6coulent d'un changement dans l'6valuation 
des faits. Ellis-Don all6gue qu'il s'agit lA d'une 
preuve suffisante que des questions de fait ont 6t6 
discut6es a la reunion pl6ni6re de la Commission, 
ce qui contrevient aux regles 6tablies par notre 
Cour dans l'affat SITBA c. Consolidated-Bathurst 
Packaging Ltd., [1990] 1 R.C.S. 282. 

II. Les faits 

L'affaire remonte loin et elle est aroitement li6e 
a l'6volution du syst6me de relations du travail 
dans l'industrie de la construction en Ontario ainsi 
qu'A son orientation vers un syst6me de n6gocia-
tion collective plus centralis6. En 1962, Ellis-Don 
6tait un entrepreneur general tits actif, mais elle 
s'attaquait au march6 de Toronto pour la premiere 
fois. A cette époque, it existait un syst6me de 
n6gociations collectives locales dans l'industrie de 
la construction. Ellis-Don a conclu avec le Toronto 
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Alan M. Minsky, Q.C., and Susan Philpott, for Alan M. Minsky, c.r., et Susan Philpott, pour
the respondent International Brotherhood of Elec- l’intim´ee la Fraternit´e internationale des ouvriers
trical Workers, Local 894. en ´electricité, section locale 894.

The judgment of McLachlin C.J. and Version fran¸caise du jugement du juge en chef
L’Heureux-Dubé, Gonthier, Iacobucci, Bastarache, McLachlin et des juges L’Heureux-Dub´e,
Arbour and LeBel JJ. was delivered by Gonthier, Iacobucci, Bastarache, Arbour et LeBel

rendu par 

LEBEL J. — LE JUGE LEBEL —

I. Introduction I. Introduction

The main issue raised by this appeal is whether1 La principale question en litige dans le pr´esent
the rules of natural justice were breached by the pourvoi est de savoir si la Commission des rela-
Ontario Labour Relations Board (“OLRB” or tions de travail de l’Ontario (la «CRTO » ou la
“Board”) when a three-member panel of the Board « Commission ») a viol´e les règles de justice natu-
upheld a grievance filed by the respondent Interna- relle lorsqu’une formation de trois commissaires a
tional Brotherhood of Electrical Workers, Local accueilli un grief d´eposé contre l’appelante, Ellis-
894 (“Union” or “IBEW, Local 894”) against the Don Limited, par l’intim´ee la Fraternit´e internatio-
appellant Ellis-Don Limited. The question of the nale des ouvriers en ´electricité, section locale 894
breach of the rules of natural justice arose when (le « syndicat » ou la « section locale 894 de la
the appellant learned that a first draft of the deci- FIOE »). La question de la violation des r`egles de
sion would have dismissed the grievance and that a justice naturelle s’est pos´ee lorsque l’appelante a
full Board meeting had been held during which appris que le grief aurait ´eté rejeté dans un projet
this draft was discussed. The appellant suggests de d´ecision initial et que ce projet avait ´eté discuté
that the differences between the draft and the final au cours d’une r´eunion plénière de la Commission.
decision that allowed the grievance are the result L’appelante affirme que les diff´erences entre le
of a change in the assessment of the facts. Ellis- projet et la d´ecision définitive qui a accueilli le
Don alleges that this constitutes sufficient evidence grief d´ecoulent d’un changement dans l’´evaluation
that factual matters were discussed at the full des faits. Ellis-Don all`egue qu’il s’agit là d’une
Board meeting, in violation of the rules established preuve suffisante que des questions de fait ont ´eté
by this Court in IWA v. Consolidated-Bathurst discutées à la réunion plénière de la Commission,
Packaging Ltd., [1990] 1 S.C.R. 282. ce qui contrevient aux r`egles établies par notre

Cour dans l’arrˆet SITBA c. Consolidated-Bathurst
Packaging Ltd., [1990] 1 R.C.S. 282.

II. The Facts II. Les faits

This matter has a long history and is closely tied2 L’affaire remonte loin et elle est ´etroitement liée
to the evolution of the labour relations system in `a l’évolution du syst`eme de relations du travail
the Ontario construction industry and to its move dans l’industrie de la construction en Ontario ainsi
towards a more centralized collective bargaining qu’`a son orientation vers un syst`eme de n´egocia-
system. In 1962, Ellis-Don was a very active gen- tion collective plus centralis´e. En 1962, Ellis-Don
eral contractor, but was entering the Toronto mar- ´etait un entrepreneur g´enéral très actif, mais elle
ket for the first time. A system of local collective s’attaquait au march´e de Toronto pour la premi`ere
bargaining prevailed in the construction industry at fois. À cette époque, il existait un syst`eme de
this time. Ellis-Don entered into a “Working n´egociations collectives locales dans l’industrie de
Agreement” with the Toronto Building and Con- la construction. Ellis-Don a conclu avec le Toronto
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struction Trades Council ("Council"), in which 
Ellis-Don agreed to employ only members of the 
unions affiliated with the Council and to contract 
or subcontract only to individuals or companies 
whose employees were members in good standing 
in the unions affiliated with the Council. The 
Working Agreement provided for automatic 
renewals unless notice of termination was given 
(such notice was never given). 

Local 353 of the International Brotherhood of 
Electrical Workers ("IBEW, Local 353") was affil-
iated with the Council. It was and still is the IBEW 
local with jurisdiction in the Toronto area (the 
respondent Union, Local 894, was not yet a mem-
ber of the Council in 1962). 

In 1971, the Electrical Contractors Association 
of Toronto applied to the OLRB to be certified as a 
bargaining agent for the electrical contractors of 
Toronto. According to the regulations then in 
force, upon filing of that application by the 
employers' association, the IBEW, Local 353 had 
to list the employers in respect of which they 
claimed to hold bargaining rights on a form known 
as Schedule F. 

IBEW, Local 353 failed to list Ellis-Don as an 
employer in the form it filed in response to the 
application of the Electrical Contractors Associa-
tion of Toronto. 

In 1978, there was a move towards a province-
wide bargaining scheme in the industry. The juris-
diction of the Council was extended to include 
Central Ontario in 1979. Local 894 of the IBEW 
became affiliated with the Council. By amending 
legislation, the bargaining rights of the IBEW, 
Local 353 in respect of Ellis-Don's employees 
were to be extended to Local 894, provided those 
bargaining rights had not been abandoned by 
Local 353 prior to the introduction of the province-
wide bargaining scheme. 

Building and Construction Trades Council (le 
« Conseil ») une « convention de travail ». Elle s'y 
engageait a n'employer que les membres des syn-
dicate affilies au Conseil et a n'accorder des con-
trats ou des contrats de sous-traitance qu'aux per-
sonnes et aux societes dont les employes etaient 
membres en regle de ces syndicate. La convention 
de travail prevoyait son renouvellement automa-
tique sauf avis de resiliation (cet avis n'a jamais 
ete donne). 

La section locale 353 de la Fraternite internatio-
nale des ouvriers en electricite (la « section locale 
353 de la FIOE ») etait affiliee au Conseil. Elle 
avait et a touj ours competence exclusive dans la 
region de Toronto (le syndicat intime, section 
locale 894, n'etait pas encore membre du conseil 
en 1962). 

En 1971, l'Electrical Contractors Association of 
Toronto deposa aupres de la CRTO une demande 
d'accreditation en tant qu'agent negociateur pour 
les entrepreneurs electriciens de Toronto. Confor-
mement a la reglementation alors en vigueur, a la 
suite du &pat de cette demande par l'association 
d'employeurs, la section locale 353 de la FIOE 
devait fournir, sur un formulaire connu comme 
l'annexe F, une liste des employeurs a l'egard des-
quels elle pretendait detenir des droits de negocia-
tion. 

La section locale 353 de la FIOE omit d'inscrire 
Ellis-Don en tant qu'employeur dans le formulaire 
qu'elle a depose en reponse a la demande de 
l'Electrical Contractors Association of Toronto. 

En 1978, le regime de negociation dans l'indus-
trie a commence a s'appliquer a l'echelle de la pro-
vince. La competence du Conseil s'est &endue au 
centre de l'Ontario en 1979. La section locale 894 
de la FIOE est devenue affiliee au Conseil. Des 
modifications legislatives ont fait en sorte que les 
droits de negociation de la section locale 353 de la 
FIOE relativement aux employes de Ellis-Don ont 
ete accordes a la section locale 894, dans la mesure 
oil la section locale 353 n'avait pas renonce a ces 
droits avant la mise en ceuvre du regime de nego-
ciation a l'echelle de la province. 
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struction Trades Council (“Council”), in which Building and Construction Trades Council (le
Ellis-Don agreed to employ only members of the « Conseil ») une « convention de travail ». Elle s’y
unions affiliated with the Council and to contract engageait `a n’employer que les membres des syn-
or subcontract only to individuals or companies dicats affili´es au Conseil et `a n’accorder des con-
whose employees were members in good standing trats ou des contrats de sous-traitance qu’aux per-
in the unions affiliated with the Council. The sonnes et aux soci´etés dont les employ´es étaient
Working Agreement provided for automatic membres en r`egle de ces syndicats. La convention
renewals unless notice of termination was given de travail pr´evoyait son renouvellement automa-
(such notice was never given). tique sauf avis de r´esiliation (cet avis n’a jamais

été donné).

Local 353 of the International Brotherhood of 3La section locale 353 de la Fraternit´e internatio-
Electrical Workers (“IBEW, Local 353”) was affil- nale des ouvriers en ´electricité (la « section locale
iated with the Council. It was and still is the IBEW 353 de la FIOE ») ´etait affiliée au Conseil. Elle
local with jurisdiction in the Toronto area (the avait et a toujours comp´etence exclusive dans la
respondent Union, Local 894, was not yet a mem- r´egion de Toronto (le syndicat intim´e, section
ber of the Council in 1962). locale 894, n’´etait pas encore membre du conseil

en 1962).

In 1971, the Electrical Contractors Association 4En 1971, l’Electrical Contractors Association of
of Toronto applied to the OLRB to be certified as a Toronto d´eposa aupr`es de la CRTO une demande
bargaining agent for the electrical contractors of d’accr´editation en tant qu’agent n´egociateur pour
Toronto. According to the regulations then in les entrepreneurs ´electriciens de Toronto. Confor-
force, upon filing of that application by the m´ement à la réglementation alors en vigueur, `a la
employers’ association, the IBEW, Local 353 had suite du d´epôt de cette demande par l’association
to list the employers in respect of which they d’employeurs, la section locale 353 de la FIOE
claimed to hold bargaining rights on a form known devait fournir, sur un formulaire connu comme
as Schedule F. l’annexe F, une liste des employeurs `a l’égard des-

quels elle pr´etendait d´etenir des droits de n´egocia-
tion.

IBEW, Local 353 failed to list Ellis-Don as an 5La section locale 353 de la FIOE omit d’inscrire
employer in the form it filed in response to the Ellis-Don en tant qu’employeur dans le formulaire
application of the Electrical Contractors Associa- qu’elle a d´eposé en réponse `a la demande de
tion of Toronto. l’Electrical Contractors Association of Toronto.

In 1978, there was a move towards a province- 6En 1978, le r´egime de n´egociation dans l’indus-
wide bargaining scheme in the industry. The juris- trie a commenc´e à s’appliquer `a l’échelle de la pro-
diction of the Council was extended to include vince. La comp´etence du Conseil s’est ´etendue au
Central Ontario in 1979. Local 894 of the IBEW centre de l’Ontario en 1979. La section locale 894
became affiliated with the Council. By amending de la FIOE est devenue affili´ee au Conseil. Des
legislation, the bargaining rights of the IBEW, modifications l´egislatives ont fait en sorte que les
Local 353 in respect of Ellis-Don’s employees droits de n´egociation de la section locale 353 de la
were to be extended to Local 894, provided those FIOE relativement aux employ´es de Ellis-Don ont
bargaining rights had not been abandoned by ´eté accord´es à la section locale 894, dans la mesure
Local 353 prior to the introduction of the province- o`u la section locale 353 n’avait pas renonc´e à ces
wide bargaining scheme. droits avant la mise en œuvre du r´egime de n´ego-

ciation à l’échelle de la province.
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On January 12, 1990, the Union filed a griev-
ance with the Board, alleging that the appellant 
had subcontracted electrical construction work to 
non-union electrical subcontractors, contrary to the 
provisions of the provincial collective agreement 
between the Electrical Trade Bargaining Agency 
of the Electrical Contractors Association of 
Ontario, the IBEW, and the IBEW Construction 
Council of Ontario representing its affiliated local 
unions. 

A three-member panel of the OLRB presided 
over by Vice-Chair Susan Tacon heard the griev-
ance. The appellant did not dispute that it had sub-
contracted some work to non-union electrical con-
tractors. However, it argued that it was not bound 
by the provincial agreement because the IBEW, 
Local 353 had abandoned its bargaining rights 
prior to the introduction of the province-wide bar-
gaining scheme, when it failed to include the name 
of Ellis-Don in Schedule F of the accreditation 
proceedings of the Electrical Contractors Associa-
tion of Toronto. According to Ellis-Don, this omis-
sion and the IBEW, Local 894's failure to call evi-
dence to explain it, demonstrated either that the 
IBEW, Local 894 in fact recognized that it did not 
hold bargaining rights on behalf of the appellant's 
employees or that these bargaining rights had been 
abandoned. 

After the hearing of the grievance, a draft deci-
sion was prepared by Vice-Chair Tacon. This draft 
proposed to dismiss the grievance on the ground 
that the IBEW, Local 353 had failed to list Ellis-
Don on Schedule F at the time of the certification 
proceedings of the Electrical Contractors Associa-
tion of Toronto and was thus deemed to have aban-
doned its bargaining rights with respect to the 
appellant: 

Local [8]94, the applicant herein, called no evidence to 
explain the failure of Local 353 to include Ellis-Don on 
schedule F, as would be expected if the union in the 
accreditation application thought it possessed bargain-
ing rights vis-a-vis Ellis-Don. Absent an explanation, 
the most reasonable inference is that the union in the 

Le 12 janvier 1990, le syndicat deposa un grief 
aupres de la Commission, alleguant que l'appe-
lante avait donne en sous-traitance des travaux de 
construction en electricite a des entrepreneurs dont 
les employes n'etaient pas syndiques, contrevenant 
ainsi aux dispositions de la convention collective 
provinciale conclue entre l'Electrical Trade Bar-
gaining Agency de l'Electrical Contractors Asso-
ciation of Ontario, la FIOE et le conseil de l'Onta-
rio de la FIOE, representant ses syndicate locaux 
affilies. 

Une formation de trois membres de la CRTO 
presidee par la vice-presidente Susan Tacon enten-
dit le grief. L'appelante ne nia pas avoir accorde 
des contrats de sous-traitance a des entrepreneurs 
electriciens dont les employes n'etaient pas syn-
diques. Elle pretendit toutefois ne pas etre liee par 
la convention provinciale parce que la section 
locale 353 de la FIOE avait renonce a ses droits de 
negociation avant la mise en ceuvre du regime de 
negociation a l'echelle de la province lorsqu'elle 
avait omis d'inscrire son nom a l'annexe F de la 
demande d'accreditation de l'Electrical Contrac-
tors Association of Toronto. Selon Ellis-Don, cette 
omission et le fait que la section locale 894 de la 
FIOE n'avait pas presente d'elements de preuve 
pour l'expliquer demontrait que la section locale 
894 de la FIOE reconnaissait dans les faits qu'elle 
ne posseclait pas de droits de negociation au nom 
des employes de l'appelante ou qu'elle y avait 
renonce. 

Apres l'audition du grief, la vice-presidente 
Tacon redigea un projet de decision. Ce dernier 
proposait de rejeter le grief pour le motif que la 
section locale 353 de la FIOE avait omis d'inscrire 
le nom de Ellis-Don a l'annexe F au moment de la 
demande d'accreditation de l'Electrical Contrac-
tors Association of Toronto et qu'elle etait donc 
reputee avoir renonce a ses droits de negociation 
relativement a l'appelante : 

[TRADUCTI0N] La section locale [8]94, la demanderesse 
en l'espCce, n'a prCsent6 aucun 616ment de preuve pour 
expliquer l'omission de la section locale 353 d'inclure 
Ellis-Don a l'annexe F, ce a quoi on s'attendrait si le 
syndicat vise par la demande d'accr6ditation croyait 
avoir des droits de negociation vis-a-vis Ellis-Don. 
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On January 12, 1990, the Union filed a griev-7 Le 12 janvier 1990, le syndicat d´eposa un grief
ance with the Board, alleging that the appellant aupr`es de la Commission, all´eguant que l’appe-
had subcontracted electrical construction work to lante avait donn´e en sous-traitance des travaux de
non-union electrical subcontractors, contrary to the construction en ´electricité à des entrepreneurs dont
provisions of the provincial collective agreement les employ´es n’étaient pas syndiqu´es, contrevenant
between the Electrical Trade Bargaining Agency ainsi aux dispositions de la convention collective
of the Electrical Contractors Association of provinciale conclue entre l’Electrical Trade Bar-
Ontario, the IBEW, and the IBEW Construction gaining Agency de l’Electrical Contractors Asso-
Council of Ontario representing its affiliated local ciation of Ontario, la FIOE et le conseil de l’Onta-
unions. rio de la FIOE, repr´esentant ses syndicats locaux

affili és.

A three-member panel of the OLRB presided8 Une formation de trois membres de la CRTO
over by Vice-Chair Susan Tacon heard the griev- pr´esidée par la vice-pr´esidente Susan Tacon enten-
ance. The appellant did not dispute that it had sub- dit le grief. L’appelante ne nia pas avoir accord´e
contracted some work to non-union electrical con- des contrats de sous-traitance `a des entrepreneurs
tractors. However, it argued that it was not bound ´electriciens dont les employ´es n’étaient pas syn-
by the provincial agreement because the IBEW, diqu´es. Elle pr´etendit toutefois ne pas ˆetre liée par
Local 353 had abandoned its bargaining rights la convention provinciale parce que la section
prior to the introduction of the province-wide bar- locale 353 de la FIOE avait renonc´e à ses droits de
gaining scheme, when it failed to include the name n´egociation avant la mise en œuvre du r´egime de
of Ellis-Don in Schedule F of the accreditation n´egociation `a l’échelle de la province lorsqu’elle
proceedings of the Electrical Contractors Associa- avait omis d’inscrire son nom `a l’annexe F de la
tion of Toronto. According to Ellis-Don, this omis- demande d’accr´editation de l’Electrical Contrac-
sion and the IBEW, Local 894’s failure to call evi- tors Association of Toronto. Selon Ellis-Don, cette
dence to explain it, demonstrated either that the omission et le fait que la section locale 894 de la
IBEW, Local 894 in fact recognized that it did not FIOE n’avait pas pr´esenté d’éléments de preuve
hold bargaining rights on behalf of the appellant’s pour l’expliquer d´emontrait que la section locale
employees or that these bargaining rights had been 894 de la FIOE reconnaissait dans les faits qu’elle
abandoned. ne poss´edait pas de droits de n´egociation au nom

des employ´es de l’appelante ou qu’elle y avait
renoncé.

After the hearing of the grievance, a draft deci-9 Après l’audition du grief, la vice-pr´esidente
sion was prepared by Vice-Chair Tacon. This draft Tacon r´edigea un projet de d´ecision. Ce dernier
proposed to dismiss the grievance on the ground proposait de rejeter le grief pour le motif que la
that the IBEW, Local 353 had failed to list Ellis- section locale 353 de la FIOE avait omis d’inscrire
Don on Schedule F at the time of the certification le nom de Ellis-Don `a l’annexe F au moment de la
proceedings of the Electrical Contractors Associa- demande d’accr´editation de l’Electrical Contrac-
tion of Toronto and was thus deemed to have aban- tors Association of Toronto et qu’elle ´etait donc
doned its bargaining rights with respect to the r´eputée avoir renonc´e à ses droits de n´egociation
appellant: relativement `a l’appelante :

Local [8]94, the applicant herein, called no evidence to [TRADUCTION] La section locale [8]94, la demanderesse
explain the failure of Local 353 to include Ellis-Don on en l’esp`ece, n’a pr´esenté aucun ´elément de preuve pour
schedule F, as would be expected if the union in the expliquer l’omission de la section locale 353 d’inclure
accreditation application thought it possessed bargain- Ellis-Don `a l’annexe F, ce `a quoi on s’attendrait si le
ing rights vis-à-vis Ellis-Don. Absent an explanation, syndicat vis´e par la demande d’accr´editation croyait
the most reasonable inference is that the union in the avoir des droits de n´egociation vis-`a-vis Ellis-Don.
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accreditation application assumed it did not possess 
such bargaining rights in 1971, when the accreditation 
application was filed. In effect, the union was asserting 
it did not have bargaining rights for Ellis-Don. The 
respondent union in the accreditation application must 
be taken to have abandoned whatever bargaining rights 
it possessed as against Ellis-Don at the latest by that 
point. The mere use by Ellis-Don of union electrical 
subcontractors is not tantamount to granting voluntary 
recognition anew once the bargaining rights created by 
the working agreement were extinguished. 

The consequences of the Board's finding that bar-
gaining rights had been abandoned by Local 353 IBEW 
prior to 1978 is that that trade union cannot "plug into" 
the province-wide scheme so that the issue of abandon-
ment post 1978 does not arise. Local [8]94, the appli-
cant in the instant grievance referral, relies on that prov-
ince-wide scheme to acquire the bargaining rights which 
it seeks to enforce against Ellis-Don. In the Board's 
view, no such rights were held by Local 353 in 1978 so 
that the legislation in 1978 and the subsequent amend-
ments could not extend any bargaining rights to Local 
[8]94. [Emphasis added.] 

The draft decision was circulated among all the 
members of the OLRB and Vice-Chair Tacon 
called a full Board meeting to discuss its implica-
tions. It appears that this meeting was held on 
January 27, 1992. 

On February 28, 1992, the Board released its 
fmal decision, upholding the grievance (Board 
member Trim dissenting): [1992] OLRB Rep. 147. 
The majority found that there had been no aban-
donment of bargaining rights by the Union in spite 
of the omission of Ellis-Don from schedule F (at 
para. 54): 

The absence of evidence to explain the omission of 
Ellis-Don from the schedule F filed by Local 353, 
IBEW in the accreditation application is of concern to 
the Board. The question for the Board is whether this 
omission, of itself, is sufficient, in the context of all the 
other circumstances, to cause the Board to conclude that 
Local 353 had abandoned the bargaining rights it had 
earlier obtained. The omission of Ellis-Don's name is 

Faute d'explication, la conclusion la plus raisonnable à 
tirer est que le syndicat visé par la demande d'accrédita-
tion a tenu pour acquis qu'il n'avait pas de droits de 
négociation en 1971, au moment du dépôt de la 
demande d'accréditation. Dans les faits, le syndicat 
affirmait ne pas avoir de droits de négociation concer-
nant Ellis-Don. Le syndicat intimé visé par la demande 
d'accréditation doit être considéré comme ayant renoncé 
à tout droit de négociation qu'il pouvait avoir relative-
ment à Ellis-Don au plus tard à ce moment-là. Le simple 
recours par Ellis-Don à des sous-traitants dont les 
employés étaient syndiqués n'équivaut pas à une nou-
velle reconnaissance volontaire une fois éteints les 
droits de négociation créés par la convention de travail. 

La conclusion de la Commission que la section locale 
353 de la FIOE avait renoncé aux droits de négociation 
avant 1978 a comme conséquence que le syndicat ne 
peut pas « s'intégrer » au régime provincial, de sorte 
que la question de la renonciation après 1978 ne se pose 
pas. La section locale [8]94, la demanderesse dans le 
cadre du présent grief, invoque ce régime provincial en 
vue d'acquérir les droits de négociation qu'elle entend 
faire respecter par Ellis-Don. La Commission est d'avis 
que la section locale 353 n'avait aucun droit de négocia-
tion en 1978, de sorte que les dispositions législatives de 
1978 et les modifications subséquentes n'ont pas pu 
conférer un tel droit à la section locale [8]94. [Je sou-
ligne.] 

Le projet de décision fut transmis à tous les 
membres de la CRTO et la vice-présidente Tacon 
convoqua une réunion plénière de la Commission 
pour discuter de ses effets. Cette réunion aurait eu 
lieu le 27 janvier 1992. 

Le 28 février 1992, la Commission rendit sa 
décision définitive, qui accueillait le grief (le 
membre Trim étant dissident): [1992] OLRB 
Rep. 147. Les membres majoritaires conclurent, au 
par. 54, que le syndicat n'avait pas renoncé à ses 
droits de négociation malgré l'omission du nom de 
Ellis-Don à l'annexe F : 

[TRADUCTION] L'absence de preuve expliquant 
l'omission du nom de Ellis-Don à l'annexe F déposée 
par la section locale 353 de la FIOE dans le cadre de la 
demande d'accréditation préoccupe la Commission, qui 
estime qu'il s'agit de savoir si cette omission est suffi-
sante en soi, dans le contexte de l'ensemble des autres 
circonstances, pour lui permettre de conclure que la sec-
tion locale 353 avait renoncé aux droits de négociation 
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accreditation application assumed it did not possess Faute d’explication, la conclusion la plus raisonnable `a
such bargaining rights in 1971, when the accreditation tirer est que le syndicat vis´e par la demande d’accr´edita-
application was filed. In effect, the union was asserting tion a tenu pour acquis qu’il n’avait pas de droits de
it did not have bargaining rights for Ellis-Don. The n´egociation en 1971, au moment du d´epôt de la
respondent union in the accreditation application must demande d’accr´editation. Dans les faits, le syndicat
be taken to have abandoned whatever bargaining rights affirmait ne pas avoir de droits de n´egociation concer-
it possessed as against Ellis-Don at the latest by that nant Ellis-Don. Le syndicat intim´e visé par la demande
point. The mere use by Ellis-Don of union electrical d’accr´editation doit être consid´eré comme ayant renonc´e
subcontractors is not tantamount to granting voluntary `a tout droit de n´egociation qu’il pouvait avoir relative-
recognition anew once the bargaining rights created by ment `a Ellis-Don au plus tard `a ce moment-l`a. Le simple
the working agreement were extinguished. recours par Ellis-Don `a des sous-traitants dont les

employés étaient syndiqu´es n’équivaut pas `a une nou-
velle reconnaissance volontaire une fois ´eteints les
droits de n´egociation cr´eés par la convention de travail.

The consequences of the Board’s finding that bar- La conclusion de la Commission que la section locale
gaining rights had been abandoned by Local 353 IBEW 353 de la FIOE avait renonc´e aux droits de n´egociation
prior to 1978 is that that trade union cannot “plug into” avant 1978 a comme cons´equence que le syndicat ne
the province-wide scheme so that the issue of abandon- peut pas « s’int´egrer » au r´egime provincial, de sorte
ment post 1978 does not arise. Local [8]94, the appli- que la question de la renonciation apr`es 1978 ne se pose
cant in the instant grievance referral, relies on that prov- pas. La section locale [8]94, la demanderesse dans le
ince-wide scheme to acquire the bargaining rights which cadre du pr´esent grief, invoque ce r´egime provincial en
it seeks to enforce against Ellis-Don. In the Board’s vue d’acqu´erir les droits de n´egociation qu’elle entend
view, no such rights were held by Local 353 in 1978 so faire respecter par Ellis-Don. La Commission est d’avis
that the legislation in 1978 and the subsequent amend- que la section locale 353 n’avait aucun droit de n´egocia-
ments could not extend any bargaining rights to Local tion en 1978, de sorte que les dispositions l´egislatives de
[8]94. [Emphasis added.] 1978 et les modifications subs´equentes n’ont pas pu

conférer un tel droit `a la section locale [8]94. [Je sou-
ligne.]

The draft decision was circulated among all the 10Le projet de d´ecision fut transmis `a tous les
members of the OLRB and Vice-Chair Tacon membres de la CRTO et la vice-pr´esidente Tacon
called a full Board meeting to discuss its implica- convoqua une r´eunion plénière de la Commission
tions. It appears that this meeting was held on pour discuter de ses effets. Cette r´eunion aurait eu
January 27, 1992. lieu le 27 janvier 1992.

On February 28, 1992, the Board released its 11Le 28 février 1992, la Commission rendit sa
final decision, upholding the grievance (Board d´ecision définitive, qui accueillait le grief (le
member Trim dissenting): [1992] OLRB Rep. 147. membre Trim ´etant dissident) : [1992] OLRB
The majority found that there had been no aban- Rep. 147. Les membres majoritaires conclurent, au
donment of bargaining rights by the Union in spite par. 54, que le syndicat n’avait pas renonc´e à ses
of the omission of Ellis-Don from schedule F (at droits de n´egociation malgr´e l’omission du nom de
para. 54): Ellis-Don `a l’annexe F :

The absence of evidence to explain the omission of [TRADUCTION] L’absence de preuve expliquant
Ellis-Don from the schedule F filed by Local 353, l’omission du nom de Ellis-Don `a l’annexe F d´eposée
IBEW in the accreditation application is of concern to par la section locale 353 de la FIOE dans le cadre de la
the Board. The question for the Board is whether this demande d’accr´editation préoccupe la Commission, qui
omission, of itself, is sufficient, in the context of all the estime qu’il s’agit de savoir si cette omission est suffi-
other circumstances, to cause the Board to conclude that sante en soi, dans le contexte de l’ensemble des autres
Local 353 had abandoned the bargaining rights it had circonstances, pour lui permettre de conclure que la sec-
earlier obtained. The omission of Ellis-Don’s name is tion locale 353 avait renonc´e aux droits de n´egociation
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not inconsistent with abandonment and, thus, may sig-
nify what respondent counsel asserts. However, that 
omission is also consistent with an assumption on the 
part of the Local that the accreditation application 
affected only specialty contractors or that schedule F 
speaks only to employers for whom the Local held bar-
gaining rights but who had had employees in the past 
(albeit not within the previous year). It appears (and 
there is no cogent evidence to suggest otherwise) that 
the employer association represented specialty electrical 
contractors, not general contractors. In that context, the 
name of Ellis-Don may have been omitted, in the 
respondent union's reply, as apparently were the names 
of other general contractors who had signed the working 
agreement, to reflect the framing of the original applica-
tion. The question is not what is the most reasonable or 
a reasonable inference from the omission of Ellis-Don's 
name but whether the omission signifies abandonment. 
In the Board's opinion, it is more probable than not that 
the omission of Ellis-Don's name from schedule F did 
not reflect an abandonment of bargaining rights. As 
well, the context of a consistent pattern of Ellis-Don's 
subletting electrical work to "union" contractors prior to 
the accreditation application, although not necessarily 
conclusive proof of the existence of bargaining rights 
(see paragraph 46 above), cannot be ignored. Given the 
Board's finding that the working agreement was duly 
executed by the parties and constituted a series of volun-
tary recognition agreements, including the voluntary 
recognition of Local 353, and given that the working 
agreement was never terminated but, rather, that at least 
with respect to the subcontracting of electrical work, 
Ellis-Don fully complied with that agreement for many 
years with Ellis-Don receiving the advantages of the 
working agreement during that period, the Board is not 
satisfied, as a matter of fact, that the bargaining rights of 
Local 353 were abandoned because of the omission of 
Ellis-Don's name from schedule F. In short, considering 
all the circumstances, the Board does not find that Local 
353 abandoned its bargaining rights prior to the intro-
duction of province-wide bargaining. [Emphasis added.] 

qu'elle avait obtenus auparavant. L'omission du nom de 
Ellis-Don n'est pas incompatible avec une renonciation 
et peut donc signifier ce que l'avocat de Pintim6e 
affirme. Cependant, cette omission est compatible egale-
ment avec le fait que la section locale aurait tenu pour 
acquis que la demande d'accr6ditation ne touchait que 
les entrepreneurs sp6cialis6s ou que l'annexe F ne s'ap-
pliquait qu'aux employeurs relativement auxquels la 
section locale avait des droits de n6gociation mais qui 
avaient eu des employ6s dans le passé (quoique pas dans 
Pann6e pr6c6dente). Il semble (et it n'y a aucune preuve 
convaincante du contraire) que l'association d'em-
ployeurs repr6sentait les entrepreneurs 6lectriciens spe-
cialises, et non pas les entrepreneurs g6n6raux. Dans ce 
contexte, le nom de Ellis-Don peut avoir 6t6 orris dans 
la reponse du syndicat intim6, comme l'ont apparem-
ment 6t6 les noms d'autres entrepreneurs g6n6raux qui 
avaient sign la convention de travail, compte tenu du 
cadre de la demande initiale. La question n'est pas de 
savoir quelle est la conclusion la plus raisonnable ou 
quelle serait une conclusion raisonnable a tirer de 
l'omission du nom de Ellis-Don, mais bien de savoir si 
cette omission 6quivaut a une renonciation. La Commis-
sion est d'avis qu'il est plus probable que l'omission du 
nom de Ellis-Don a l'annexe F n'indiquait pas une 
renonciation aux droits de n6gociation. De meme, bien 
qu'elle ne constitue pas n6cessairement une preuve con-
cluante de l'existence de droits de n6gociation (voir le 
paragraphe 46 ci-dessus), it ne faut pas faire abstraction 
de la pratique constante de Ellis-Don de donner en sous-
traitance des travaux en 6lectricit6 a des entrepreneurs 
dont les employ6s sont syndiqu6s. Etant donn6 la con-
clusion de la Commission que la convention de travail a 
6t6 dfiment sign6e par les parties et qu'elle constituait un 
ensemble d'ententes de reconnaissance volontaire, 
notamment la reconnaissance volontaire de la section 
locale 353, et 6tant donn6 que la convention de travail 
n'a jamais 6t6 r6sili6e, mais plut6t que, au moires en ce 
qui concern la sous-traitance de travaux d'61ectricit6, 
Ellis-Don s'est enti6rement conform6e pendant de nom-
breuses ann6es a cette convention et qu'elle en a b6n6fi-
ci6 pendant cette p6riode, la Commission n'est pas con-
vaincue que, en tant que question de fait, la section 
locale 353 a renonc6 aux droits de n6gociation en raison 
de l'omission du nom de Ellis-Don a l'annexe F. En 
résumé, vu l'ensemble des circonstances, la Commis-
sion estime que la section locale 353 n'a pas renonc6 a 
ses droits de n6gociation avant la mise en oeuvre du 
regime de n6gociation a P6chelle de la province. [Je 
souligne.] 
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not inconsistent with abandonment and, thus, may sig- qu’elle avait obtenus auparavant. L’omission du nom de
nify what respondent counsel asserts. However, that Ellis-Don n’est pas incompatible avec une renonciation
omission is also consistent with an assumption on the et peut donc signifier ce que l’avocat de l’intim´ee
part of the Local that the accreditation application affirme. Cependant, cette omission est compatible ´egale-
affected only specialty contractors or that schedule F ment avec le fait que la section locale aurait tenu pour
speaks only to employers for whom the Local held bar- acquis que la demande d’accr´editation ne touchait que
gaining rights but who had had employees in the past les entrepreneurs sp´ecialisés ou que l’annexe F ne s’ap-
(albeit not within the previous year). It appears (and pliquait qu’aux employeurs relativement auxquels la
there is no cogent evidence to suggest otherwise) that section locale avait des droits de n´egociation mais qui
the employer association represented specialty electrical avaient eu des employ´es dans le pass´e (quoique pas dans
contractors, not general contractors. In that context, the l’ann´ee précédente). Il semble (et il n’y a aucune preuve
name of Ellis-Don may have been omitted, in the convaincante du contraire) que l’association d’em-
respondent union’s reply, as apparently were the names ployeurs repr´esentait les entrepreneurs ´electriciens sp´e-
of other general contractors who had signed the working cialis´es, et non pas les entrepreneurs g´enéraux. Dans ce
agreement, to reflect the framing of the original applica- contexte, le nom de Ellis-Don peut avoir ´eté omis dans
tion. The question is not what is the most reasonable or la r´eponse du syndicat intim´e, comme l’ont apparem-
a reasonable inference from the omission of Ellis-Don’s ment ´eté les noms d’autres entrepreneurs g´enéraux qui
name but whether the omission signifies abandonment. avaient sign´e la convention de travail, compte tenu du
In the Board’s opinion, it is more probable than not that cadre de la demande initiale. La question n’est pas de
the omission of Ellis-Don’s name from schedule F did savoir quelle est la conclusion la plus raisonnable ou
not reflect an abandonment of bargaining rights. As quelle serait une conclusion raisonnable `a tirer de
well, the context of a consistent pattern of Ellis-Don’s l’omission du nom de Ellis-Don, mais bien de savoir si
subletting electrical work to “union” contractors prior to cette omission ´equivaut à une renonciation. La Commis-
the accreditation application, although not necessarily sion est d’avis qu’il est plus probable que l’omission du
conclusive proof of the existence of bargaining rights nom de Ellis-Don `a l’annexe F n’indiquait pas une
(see paragraph 46 above), cannot be ignored. Given the renonciation aux droits de n´egociation. De mˆeme, bien
Board’s finding that the working agreement was duly qu’elle ne constitue pas n´ecessairement une preuve con-
executed by the parties and constituted a series of volun- cluante de l’existence de droits de n´egociation (voir le
tary recognition agreements, including the voluntary paragraphe 46 ci-dessus), il ne faut pas faire abstraction
recognition of Local 353, and given that the working de la pratique constante de Ellis-Don de donner en sous-
agreement was never terminated but, rather, that at least traitance des travaux en ´electricité à des entrepreneurs
with respect to the subcontracting of electrical work, dont les employ´es sont syndiqu´es. Étant donn´e la con-
Ellis-Don fully complied with that agreement for many clusion de la Commission que la convention de travail a
years with Ellis-Don receiving the advantages of the ´eté dûment sign´ee par les parties et qu’elle constituait un
working agreement during that period, the Board is not ensemble d’ententes de reconnaissance volontaire,
satisfied, as a matter of fact, that the bargaining rights of notamment la reconnaissance volontaire de la section
Local 353 were abandoned because of the omission of locale 353, et ´etant donn´e que la convention de travail
Ellis-Don’s name from schedule F. In short, considering n’a jamais ´eté résiliée, mais plutˆot que, au moins en ce
all the circumstances, the Board does not find that Local qui concerne la sous-traitance de travaux d’´electricité,
353 abandoned its bargaining rights prior to the intro- Ellis-Don s’est enti`erement conform´ee pendant de nom-
duction of province-wide bargaining. [Emphasis added.] breuses ann´ees à cette convention et qu’elle en a b´enéfi-

cié pendant cette p´eriode, la Commission n’est pas con-
vaincue que, en tant que question de fait, la section
locale 353 a renonc´e aux droits de n´egociation en raison
de l’omission du nom de Ellis-Don `a l’annexe F. En
résumé, vu l’ensemble des circonstances, la Commis-
sion estime que la section locale 353 n’a pas renonc´e à
ses droits de n´egociation avant la mise en œuvre du
régime de n´egociation `a l’échelle de la province. [Je
souligne.]
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A few weeks later, in March 1992, a retired 
member of the OLRB handed over to Ellis-Don a 
copy of the draft that had been circulated to all 
members of the Board. From the same source, 
Ellis-Don also learned that a full Board meeting 
had been held at the request of Vice-Chair Tacon to 
consider the draft decision. 

Ellis-Don claimed that there was a breach of 
natural justice and that jurisprudential rules gov-
erning institutional consultations had been vio-
lated. Without asking for reconsideration of the 
decision, it applied for judicial review. According 
to the appellant, the change between the draft deci-
sion and the arbitration award ultimately released 
by the Board was of a factual nature as opposed to 
a legal or policy change. This indicated that facts 
had been discussed at the full board meeting, con-
trary to the principles established by this Court in 
Consolidated-Bathurst, supra. 

Prior to the hearing of the application for judi-
cial review, the appellant sought an interlocutory 
order to stay the decision of the OLRB; it also 
requested that several members of the Board be 
summoned for examination before an official 
examiner and that certain documents be produced. 
In July 1992, Steele J., of the Ontario Divisional 
Court, granted an order compelling members of 
the Board to appear before an official examiner, 
but refused to stay the decision and to order the 
production of documents: (1992), 95 D.L.R. (4th) 
56. In January 1994, a three-judge panel of the 
Divisional Court reversed the decision of Steele J. 
and decided that the members of the Board could 
not be compelled to appear before an official 
examiner: (1994), 16 O.R. (3d) 698. The Divi-
sional Court based its decision on the common law 
rule respecting the compellability of administrative 
tribunal members and on s. 111 of the Ontario 
Labour Relations Act, R.S.O. 1990, c. L.2 (now 
S.O. 1995, c. 1, s. 117). Leave to appeal this deci-
sion was denied by the Ontario Court of Appeal in 

Quelques semaines plus tard, en mars 1992, un 
membre a la retraite de la CRTO remit a Ellis-Don 
une copie du projet qui avait ete envoye a tous les 
membres de la Commission. De la meme source, 
Ellis-Don apprit egalement qu'une reunion ple-
niere de la Commission avait ete tenue a la 
demande de la vice-presidente Tacon pour exami-
ner le projet de decision. 

Ellis-Don pretendit qu'il y avait eu violation des 
regles de justice naturelle et que les regles jurispru-
dentielles regissant les consultations institution-
nelles n'avaient pas ete respectees. Sans solliciter 
un nouvel examen de la decision, elle presenta une 
demande de contr8le judiciaire. Selon l'appelante, 
la modification survenue entre le projet de decision 
et la decision arbitrale rendue par la suite par la 
Commission etait de nature factuelle, par opposi-
tion a une modification de nature juridique ou de 
principe. Cela indiquait que les faits avaient ete 
discutes a la reunion pleniere de la Commission, 
en contravention des principes etablis par notre 
Cour dans l'arret Consolidated-Bathurst, precite. 

Avant l'audition de la demande de contr8le judi-
ciaire, l'appelante demanda que soit rendue une 
ordonnance interlocutoire suspendant la decision 
de la CRTO; elle requit aussi l'assignation a com-
paraitre pour fms d'interrogatoire de plusieurs 
membres de la Commission devant un auditeur 
officiel ainsi que la production de certains docu-
ments. En juillet 1992, le juge Steele, de la Cour 
divisionnaire de l'Ontario, ordonna aux membres 
de la Commission de comparaitre devant un audi-
teur officiel mais refusa de suspendre la decision et 
d'ordonner la production des documents : (1992), 
95 D.L.R. (4th) 56. En janvier 1994, une formation 
de trois juges de la Cour divisionnaire infirma la 
decision du juge Steele et affirma que les membres 
de la Commission ne pouvaient pas etre contraints 
a comparaitre devant un auditeur officiel : (1994), 
16 O.R. (3d) 698. La Cour divisionnaire fonda sa 
decision sur la regle de common law relative a la 
contraignabilite des membres des tribunaux admi-
nistratifs et sur l'art. 111 de la Loi sur les relations 
de travail de l'Ontario, L.R.O. 1990, ch. L.2 
(maintenant L.O. 1995, ch. 1, art. 117). L'autorisa-
tion d'interjeter appel de cette decision fut refusee 
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A few weeks later, in March 1992, a retired 12Quelques semaines plus tard, en mars 1992, un
member of the OLRB handed over to Ellis-Don a membre `a la retraite de la CRTO remit `a Ellis-Don
copy of the draft that had been circulated to all une copie du projet qui avait ´eté envoyé à tous les
members of the Board. From the same source, membres de la Commission. De la mˆeme source,
Ellis-Don also learned that a full Board meeting Ellis-Don apprit ´egalement qu’une r´eunion plé-
had been held at the request of Vice-Chair Tacon to ni`ere de la Commission avait ´eté tenue `a la
consider the draft decision. demande de la vice-pr´esidente Tacon pour exami-

ner le projet de d´ecision.

Ellis-Don claimed that there was a breach of 13Ellis-Don prétendit qu’il y avait eu violation des
natural justice and that jurisprudential rules gov- r`egles de justice naturelle et que les r`egles jurispru-
erning institutional consultations had been vio- dentielles r´egissant les consultations institution-
lated. Without asking for reconsideration of the nelles n’avaient pas ´eté respect´ees. Sans solliciter
decision, it applied for judicial review. According un nouvel examen de la d´ecision, elle pr´esenta une
to the appellant, the change between the draft deci- demande de contrˆole judiciaire. Selon l’appelante,
sion and the arbitration award ultimately released la modification survenue entre le projet de d´ecision
by the Board was of a factual nature as opposed to et la d´ecision arbitrale rendue par la suite par la
a legal or policy change. This indicated that facts Commission ´etait de nature factuelle, par opposi-
had been discussed at the full board meeting, con- tion `a une modification de nature juridique ou de
trary to the principles established by this Court in principe. Cela indiquait que les faits avaient ´eté
Consolidated-Bathurst, supra. discutés à la réunion plénière de la Commission,

en contravention des principes ´etablis par notre
Cour dans l’arrˆet Consolidated-Bathurst, précité.

Prior to the hearing of the application for judi- 14Avant l’audition de la demande de contrˆole judi-
cial review, the appellant sought an interlocutory ciaire, l’appelante demanda que soit rendue une
order to stay the decision of the OLRB; it also ordonnance interlocutoire suspendant la d´ecision
requested that several members of the Board be de la CRTO; elle requit aussi l’assignation `a com-
summoned for examination before an official paraˆıtre pour fins d’interrogatoire de plusieurs
examiner and that certain documents be produced. membres de la Commission devant un auditeur
In July 1992, Steele J., of the Ontario Divisional officiel ainsi que la production de certains docu-
Court, granted an order compelling members of ments. En juillet 1992, le juge Steele, de la Cour
the Board to appear before an official examiner, divisionnaire de l’Ontario, ordonna aux membres
but refused to stay the decision and to order the de la Commission de comparaˆıtre devant un audi-
production of documents: (1992), 95 D.L.R. (4th) teur officiel mais refusa de suspendre la d´ecision et
56. In January 1994, a three-judge panel of the d’ordonner la production des documents : (1992),
Divisional Court reversed the decision of Steele J. 95 D.L.R. (4th) 56. En janvier 1994, une formation
and decided that the members of the Board could de trois juges de la Cour divisionnaire infirma la
not be compelled to appear before an official d´ecision du juge Steele et affirma que les membres
examiner: (1994), 16 O.R. (3d) 698. The Divi- de la Commission ne pouvaient pas ˆetre contraints
sional Court based its decision on the common law `a comparaˆıtre devant un auditeur officiel : (1994),
rule respecting the compellability of administrative 16 O.R. (3d) 698. La Cour divisionnaire fonda sa
tribunal members and on s. 111 of the Ontario d´ecision sur la r`egle de common law relative `a la
Labour Relations Act, R.S.O. 1990, c. L.2 (now contraignabilit´e des membres des tribunaux admi-
S.O. 1995, c. 1, s. 117). Leave to appeal this deci- nistratifs et sur l’art. 111 de la Loi sur les relations
sion was denied by the Ontario Court of Appeal inde travail de l’Ontario, L.R.O. 1990, ch. L.2

(maintenant L.O. 1995, ch. 1, art. 117). L’autorisa-
tion d’interjeter appel de cette d´ecision fut refus´ee
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June 1994 and by the Supreme Court of Canada in 
January 1995, [1995] 1 S.C.R. vii. 

On December 20, 1995, the Divisional Court 
dismissed the appellant's application for judicial 
review. A unanimous Court of Appeal confirmed 
this judgment in April 1998 

III. Relevant Statutory Provisions 

Labour Relations Act, 1995, S.O. 1995, c. 1 

114. (1) The Board has exclusive jurisdiction to exer-
cise the powers conferred upon it by or under this Act 
and to determine all questions of fact or law that arise in 
any matter before it, and the action or decision of the 
Board thereon is final and conclusive for all purposes, 
but nevertheless the Board may at any time, if it consid-
ers it advisable to do so, reconsider any decision, order, 
direction, declaration or ruling made by it and vary or 
revoke any such decision, order, direction, declaration 
or ruling. [Previously s. 108 of the Labour Relations 
Act, R.S.O. 1990, c. L.2.] 

117. Except with the consent of the Board, no mem-
ber of the Board, nor its registrar, nor any of its other 
officers, nor any of its clerks or servants shall be 
required to give testimony in any civil proceeding or in 
any proceeding before the Board or in any proceeding 
before any other tribunal respecting information 
obtained in the discharge of their duties or while acting 
within the scope of their employment under this Act. 

IV. Judicial History 

A. Divisional Court (Decision on the Application 
for Judicial Review) (1995), 89 O.A.C. 45 

The court dismissed the application for judicial 
review. Adams J., writing for the panel, found that 
the difference between the draft and the fmal deci-
sions reflected a change in the applicable policy or 
legal standard, but not a new determination of the 
facts. Adams J. noted that the fact that IBEW, 
Local 353 had omitted Ellis-Don's name from 
Schedule F of the accreditation proceedings of the 
Electrical Contractors Association of Toronto and 
the fact that this association represented specialty 
electrical contractors, not general contractors, 

par la Cour d'appel de l'Ontario en juin 1994 et 
par la Cour supreme du Canada en janvier 1995, 
[1995] 1 R.C.S. vii. 

Le 20 decembre 1995, la Cour divisionnaire 
rejeta la demande de contr8le judiciaire de l'appe-
lante. La Cour d'appel, a l'unanimite, confirma ce 
jugement en avril 1998. 

III. Les dispositions legislatives pertinentes 

Loi de 1995 sur les relations de travail, L.O. 1995, 
ch. 1 

114. (1) La Commission a competence exclusive 
pour exercer les pouvoirs que lui confere la presente loi 
ou qui lui sont conferes en vertu de celle-ci et trancher 
toutes les questions de fait ou de droit soulevees a l'oc-
casion d'une affaire qui lui est soumise. Ses decisions 
ont force de chose jugee. Toutefois, la Commission peut 
a l'occasion, si elle estime que la mesure est opportune, 
reviser, modifier ou annuler ses propres decisions, 
ordonnances, directives ou declarations. [Auparavant 
fart. 108 de la Loi sur les relations de travail, L.R.O. 
1990, ch. L.2.] 

117. Sauf si la Commission y consent, ses membres, 
son registrateur, et les autres membres de son personnel 
sont exemptes de l'obligation de temoigner dans une 
instance civile ou dans une instance devant la Commis-
sion ou devant toute autre commission, en ce qui con-
ceme des renseignements obtenus dans le cadre de leurs 
fonctions ou en rapport avec celles-ci dans le cadre de la 
presente loi. 

IV. Historique des procedures judiciaires 

A. La Cour divisionnaire (Decision relative a la 
demande de contr6le judiciaire) (1995), 89 
O.A.C. 45 

La cour rejeta la demande de contr8le judiciaire. 
Le juge Adams, s'exprimant au nom de la forma-
tion, conclut que la difference entre le projet et la 
decision definitive constituait une modification des 
principes ou de la norme juridique applicables, 
mais non pas une nouvelle determination des faits. 
Il souligna que le fait que la section locale 353 de 
la FIOE avait omis d'inscrire le nom de Ellis-Don 
a l'annexe F de la demande d'accreditation de 
l'Electrical Contractors Association of Toronto et 
le fait que cette association representait les entre-
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June 1994 and by the Supreme Court of Canada in par la Cour d’appel de l’Ontario en juin 1994 et
January 1995, [1995] 1 S.C.R. vii. par la Cour suprˆeme du Canada en janvier 1995,

[1995] 1 R.C.S. vii.

On December 20, 1995, the Divisional Court15 Le 20 décembre 1995, la Cour divisionnaire
dismissed the appellant’s application for judicial rejeta la demande de contrˆole judiciaire de l’appe-
review. A unanimous Court of Appeal confirmed lante. La Cour d’appel, `a l’unanimité, confirma ce
this judgment in April 1998 jugement en avril 1998.

III. Relevant Statutory Provisions III. Les dispositions l´egislatives pertinentes

Labour Relations Act, 1995, S.O. 1995, c. 116 Loi de 1995 sur les relations de travail, L.O. 1995,
ch. 1

114. (1) The Board has exclusive jurisdiction to exer-  114. (1) La Commission a comp´etence exclusive
cise the powers conferred upon it by or under this Act pour exercer les pouvoirs que lui conf`ere la présente loi
and to determine all questions of fact or law that arise in ou qui lui sont conf´erés en vertu de celle-ci et trancher
any matter before it, and the action or decision of the toutes les questions de fait ou de droit soulev´ees à l’oc-
Board thereon is final and conclusive for all purposes, casion d’une affaire qui lui est soumise. Ses d´ecisions
but nevertheless the Board may at any time, if it consid- ont force de chose jug´ee. Toutefois, la Commission peut
ers it advisable to do so, reconsider any decision, order, `a l’occasion, si elle estime que la mesure est opportune,
direction, declaration or ruling made by it and vary or r´eviser, modifier ou annuler ses propres d´ecisions,
revoke any such decision, order, direction, declaration ordonnances, directives ou d´eclarations. [Auparavant
or ruling. [Previously s. 108 of the Labour Relations l’art. 108 de la Loi sur les relations de travail, L.R.O.
Act, R.S.O. 1990, c. L.2.] 1990, ch. L.2.]

117. Except with the consent of the Board, no mem- 117. Sauf si la Commission y consent, ses membres,
ber of the Board, nor its registrar, nor any of its other son registrateur, et les autres membres de son personnel
officers, nor any of its clerks or servants shall be sont exempt´es de l’obligation de t´emoigner dans une
required to give testimony in any civil proceeding or in instance civile ou dans une instance devant la Commis-
any proceeding before the Board or in any proceeding sion ou devant toute autre commission, en ce qui con-
before any other tribunal respecting information cerne des renseignements obtenus dans le cadre de leurs
obtained in the discharge of their duties or while acting fonctions ou en rapport avec celles-ci dans le cadre de la
within the scope of their employment under this Act. pr´esente loi.

IV. Judicial History IV. Historique des proc´edures judiciaires

A. Divisional Court (Decision on the Application A. La Cour divisionnaire (Décision relative à la
for Judicial Review) (1995), 89 O.A.C. 45 demande de contrôle judiciaire) (1995), 89

O.A.C. 45

The court dismissed the application for judicial17 La cour rejeta la demande de contrˆole judiciaire.
review. Adams J., writing for the panel, found that Le juge Adams, s’exprimant au nom de la forma-
the difference between the draft and the final deci- tion, conclut que la diff´erence entre le projet et la
sions reflected a change in the applicable policy or d´ecision définitive constituait une modification des
legal standard, but not a new determination of the principes ou de la norme juridique applicables,
facts. Adams J. noted that the fact that IBEW, mais non pas une nouvelle d´etermination des faits.
Local 353 had omitted Ellis-Don’s name from Il souligna que le fait que la section locale 353 de
Schedule F of the accreditation proceedings of the la FIOE avait omis d’inscrire le nom de Ellis-Don
Electrical Contractors Association of Toronto and `a l’annexe F de la demande d’accr´editation de
the fact that this association represented specialty l’Electrical Contractors Association of Toronto et
electrical contractors, not general contractors, le fait que cette association repr´esentait les entre-
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remained unchanged between the draft decision 
and the fmal award. For Adams J., the Board sim-
ply had to decide whether the omission, in and of 
itself, dictated the conclusion of abandonment. He 
wrote (at p. 55): 

This determination had a substantial and obvious policy 
component, notwithstanding the particular manner in 
which the panel expressed itself. In this sense, it 
involved a matter which could be addressed at a level of 
principle without offending the requirements of natural 
justice. 

Adams J. listed several policy options open to 
the Board: (i) the omission could constitute per se 
evidence of abandonment; (ii) the omission could 
give rise to a rebuttable presumption of abandon-
ment (thus requiring an explanation from the 
IBEW, Local 894); (iii) the omission could consti-
tute a factor to be considered along with the rest of 
the evidence before the Board; or (iv) the omission 
could be irrelevant to the issue of abandonment. 
Adams J. concluded that the Board had determined 
that the omission was a factor to be considered, 
without being determinative in the circumstances, 
even in the absence of an explanation from the 
IBEW, Local 894. 

Adams J. noted that the conclusion of the arbi-
tration award was consistent with the unlikelihood 
that the Union intended to abandon its bargaining 
rights and with the case law and policy of the 
Board which required unequivocal evidence that a 
trade union has "slept on its rights" (p. 56). 
Accordingly, Adams J. found that there was no 
basis to infer that members of the Board who were 
not on the hearing panel might have participated in 
the panel's fact-finding. Adams J. referred to the 
decision of the Ontario Court of Appeal in Khan v. 
College of Physicians & Surgeons of Ontario 
(1992), 94 D.L.R. (4th) 193, to support the idea 
that modern decision-making cannot be made in 
complete isolation. Adams J. explained that, if the 
appellant suspected that there had been a discus-
sion of factual issues at the full Board meeting, it 

preneurs electriciens specialises, et non pas les 
entrepreneurs generaux, n'avaient pas change entre 
le projet de decision et la decision definitive. Selon 
le juge Adams, la Commission devait simplement 
determiner si l'omission en soi menait necessaire-
ment a la conclusion qu'il y avait eu renonciation. 
Il a ecrit, a la p. 55 : 

[TRADUCTI0N] Cette determination comportait un ele-
ment de principe important et manifeste, malgre la 
mani6re particuli6re dont le la formation s'est exprimee. 
Dans ce sens, elle comportait une question qui pouvait 
8tre tranchee au niveau des principes sans contrevenir 
aux exigences de la justice naturelle. 

Le juge Adams enumera plusieurs choix de prin-
cipe qui s'offraient a la Commission : (i) l'omis-
sion pouvait constituer en soi la preuve de la 
renonciation; (ii) l'omission pouvait donner lieu a 
une presomption refutable de renonciation (ce qui 
aurait donc oblige la section locale 894 de la FIOE 
a fournir une explication); (iii) l'omission pouvait 
constituer un facteur a examiner au mame titre que 
les autres elements de preuve soumis a la Commis-
sion; ou (iv) l'omission pouvait n'avoir aucune 
pertinence quant a la question de la renonciation. Il 
conclut que la Commission avait decide que 
l'omission etait un facteur a prendre en considera-
tion, sans qu'elle ne soit determinante dans les cir-
constances, maim en l'absence d'explication de la 
part de la section locale 894 de la FIDE. 

Le juge Adams fit remarquer que la conclusion 
de la decision arbitrale etait compatible avec l'im-
probabilite d'une intention du syndicat de renoncer 
a ses droits de negociation ainsi qu'avec la juris-
prudence et la politique de la Commission, qui exi-
geait la preuve sans equivoque qu'un syndicat 
avait [TRADUCTION] « n6glig6 de faire valoir ses 
droits » (p. 56). Par consequent, a son avis, rien ne 
permettait de deduire que les membres de la Com-
mission qui ne faisaient pas partie de la formation 
ayant entendu l'affaire auraient peut-atre participe 
a l'appreciation des faits. Il cita la decision rendue 
par la Cour d'appel de l'Ontario dans Khan c. Col-
lege of Physicians & Surgeons of Ontario (1992), 
94 D.L.R. (4th) 193, a l'appui de l'idee que, de nos 
jours, la prise de decision ne peut pas avoir lieu 
dans un isolement complet. Il expliqua que, si l'ap-
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remained unchanged between the draft decision preneurs ´electriciens sp´ecialisés, et non pas les
and the final award. For Adams J., the Board sim- entrepreneurs g´enéraux, n’avaient pas chang´e entre
ply had to decide whether the omission, in and of le projet de d´ecision et la d´ecision définitive. Selon
itself, dictated the conclusion of abandonment. He le juge Adams, la Commission devait simplement
wrote (at p. 55): d´eterminer si l’omission en soi menait n´ecessaire-

ment à la conclusion qu’il y avait eu renonciation.
Il a écrit, à la p. 55 :

This determination had a substantial and obvious policy [TRADUCTION] Cette détermination comportait un ´elé-
component, notwithstanding the particular manner in ment de principe important et manifeste, malgr´e la
which the panel expressed itself. In this sense, it mani`ere particulière dont le la formation s’est exprim´ee.
involved a matter which could be addressed at a level of Dans ce sens, elle comportait une question qui pouvait
principle without offending the requirements of natural ˆetre tranch´ee au niveau des principes sans contrevenir
justice. aux exigences de la justice naturelle.

Adams J. listed several policy options open to 18Le juge Adams ´enuméra plusieurs choix de prin-
the Board: (i) the omission could constitute per se cipe qui s’offraient `a la Commission : (i) l’omis-
evidence of abandonment; (ii) the omission could sion pouvait constituer en soi la preuve de la
give rise to a rebuttable presumption of abandon- renonciation; (ii) l’omission pouvait donner lieu `a
ment (thus requiring an explanation from the une pr´esomption r´efutable de renonciation (ce qui
IBEW, Local 894); (iii) the omission could consti- aurait donc oblig´e la section locale 894 de la FIOE
tute a factor to be considered along with the rest of `a fournir une explication); (iii) l’omission pouvait
the evidence before the Board; or (iv) the omission constituer un facteur `a examiner au mˆeme titre que
could be irrelevant to the issue of abandonment. les autres ´eléments de preuve soumis `a la Commis-
Adams J. concluded that the Board had determined sion; ou (iv) l’omission pouvait n’avoir aucune
that the omission was a factor to be considered, pertinence quant `a la question de la renonciation. Il
without being determinative in the circumstances, conclut que la Commission avait d´ecidé que
even in the absence of an explanation from the l’omission ´etait un facteur `a prendre en consid´era-
IBEW, Local 894. tion, sans qu’elle ne soit d´eterminante dans les cir-

constances, mˆeme en l’absence d’explication de la
part de la section locale 894 de la FIOE.

Adams J. noted that the conclusion of the arbi- 19Le juge Adams fit remarquer que la conclusion
tration award was consistent with the unlikelihood de la d´ecision arbitrale ´etait compatible avec l’im-
that the Union intended to abandon its bargaining probabilit´e d’une intention du syndicat de renoncer
rights and with the case law and policy of the `a ses droits de n´egociation ainsi qu’avec la juris-
Board which required unequivocal evidence that a prudence et la politique de la Commission, qui exi-
trade union has “slept on its rights” (p. 56). geait la preuve sans ´equivoque qu’un syndicat
Accordingly, Adams J. found that there was no avait [TRADUCTION] « négligé de faire valoir ses
basis to infer that members of the Board who were droits » (p. 56). Par cons´equent, `a son avis, rien ne
not on the hearing panel might have participated in permettait de d´eduire que les membres de la Com-
the panel’s fact-finding. Adams J. referred to the mission qui ne faisaient pas partie de la formation
decision of the Ontario Court of Appeal in Khan v. ayant entendu l’affaire auraient peut-ˆetre particip´e
College of Physicians & Surgeons of Ontario à l’appréciation des faits. Il cita la d´ecision rendue
(1992), 94 D.L.R. (4th) 193, to support the idea par la Cour d’appel de l’Ontario dans Khan c. Col-
that modern decision-making cannot be made inlege of Physicians & Surgeons of Ontario (1992),
complete isolation. Adams J. explained that, if the 94 D.L.R. (4th) 193, `a l’appui de l’idée que, de nos
appellant suspected that there had been a discus- jours, la prise de d´ecision ne peut pas avoir lieu
sion of factual issues at the full Board meeting, it dans un isolement complet. Il expliqua que, si l’ap-
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should, at least as a matter of courtesy, have given 
the Board an opportunity to explain itself by seek-
ing reconsideration. Finally, in the opinion of 
Adams J., the decision of the Board was not 
patently unreasonable. 

B. Court of Appeal (1998), 38 O.R. (3d) 737 

A unanimous Court of Appeal dismissed the 
appeal. It held that the appellant had not estab-
lished that the change in the panel's decision was 
the consequence of interference by the full Board 
in the panel's fact-fmding process. A review of the 
record revealed that the possibility of interference 
by the full Board on factual matters amounted to 
little more than speculation. The court was satis-
fied that the change was the result of the applica-
tion of a different legal standard to the facts intro-
duced in evidence before the panel. 

The court held, at p. 740, that the panel had not 
speculated on the intention of the IBEW, Local 
353 in omitting the appellant's name from Sched-
ule F: 

The fact of the omission, that the employer association 
involved in the application represented special electrical 
contractors, not general contractors, that Ellis-Don is a 
general contractor who had signed the provincial work-
ing agreement, that other general contractors who had 
signed the agreement were also omitted from Schedule 
F, that Ellis-Don obtained the benefit of the agreement 
and that it had used only unionized electrical contractors 
until the grievance gave rise to this dispute, were all in 
evidence and were not speculation. 

The Court of Appeal also found that the Divi-
sional Court had correctly refused to draw an 
adverse inference from the Board's refusal to dis-
close the internal deliberations which took place at 
the full Board meeting. According to the Court of 
Appeal, a presumption of regularity applied, as 
there was no evidence that the procedure at the full 

pelante estimait que des questions de fait avaient 
été discutées à la réunion plénière de la Commis-
sion, elle aurait dû, au moins par courtoisie, donner 
à la Commission la possibilité de s'expliquer en 
demandant un nouvel examen. Enfm, le juge 
Adams était d'avis que la décision de la Commis-
sion n'était pas manifestement déraisonnable. 

B. La Cour d'appel (1998), 38 O.R. (3d) 737 

La Cour d'appel rejeta l'appel à l'unanimité. 
Elle a considéré que l'appelante n'avait pas 
démontré que la modification de la décision de la 
formation avait été causée par l'ingérence de l'en-
semble des membres de la Commission dans le 
processus d'appréciation des faits de la formation. 
L'examen du dossier avait révélé que la possibilité 
d'ingérence de la part de l'ensemble des membres 
de la Commission relativement aux questions de 
fait constituait tout au plus une hypothèse. La cour 
était convaincue que la modification découlait de 
l'application d'une norme juridique différente aux 
faits présentés en preuve devant la formation. 

La cour conclut, à la p. 740, que la formation 
n'avait pas émis d'hypothèses sur les intentions de 
la section locale 353 de la FIGE, lorsqu'elle a omis 
d'inscrire le nom de l'appelante à l'annexe F : 

[TRADUCTION] Les faits selon lesquels il y a eu omission, 
que l'association d'employeurs visée par la demande 
représentait des entrepreneurs électriciens spécialisés, et 
non pas des entrepreneurs généraux, que Ellis-Don est 
un entrepreneur général qui avait signé la convention de 
travail provinciale, que le nom d'autres entrepreneurs 
généraux ayant signé la convention a également été 
omis à l'annexe F, que Ellis-Don a bénéficié de la con-
vention et qu'elle n'avait fait appel qu'à des entrepre-
neurs électriciens dont les employés étaient syndiqués 
jusqu'au grief ayant donné lieu au présent litige, ont 
tous été présentés en preuve et n'étaient pas des hypo-
thèses. 

La Cour d'appel décida également que la Cour 
divisionnaire avait refusé avec raison de tirer une 
conclusion défavorable du refus de la Commission 
de révéler le contenu des délibérations internes qui 
avaient eu lieu à sa réunion plénière. À son avis, 
une présomption de régularité s'appliquait puis-
qu'il n'y avait aucune preuve que la procédure sui-
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should, at least as a matter of courtesy, have given pelante estimait que des questions de fait avaient
the Board an opportunity to explain itself by seek- ´eté discutées à la réunion plénière de la Commis-
ing reconsideration. Finally, in the opinion of sion, elle aurait dˆu, au moins par courtoisie, donner
Adams J., the decision of the Board was not `a la Commission la possibilit´e de s’expliquer en
patently unreasonable. demandant un nouvel examen. Enfin, le juge

Adams était d’avis que la d´ecision de la Commis-
sion n’était pas manifestement d´eraisonnable.

B. Court of Appeal (1998), 38 O.R. (3d) 737 B.La Cour d’appel (1998), 38 O.R. (3d) 737

A unanimous Court of Appeal dismissed the20 La Cour d’appel rejeta l’appel `a l’unanimité.
appeal. It held that the appellant had not estab- Elle a consid´eré que l’appelante n’avait pas
lished that the change in the panel’s decision was d´emontré que la modification de la d´ecision de la
the consequence of interference by the full Board formation avait ´eté caus´ee par l’ingérence de l’en-
in the panel’s fact-finding process. A review of the semble des membres de la Commission dans le
record revealed that the possibility of interference processus d’appr´eciation des faits de la formation.
by the full Board on factual matters amounted to L’examen du dossier avait r´evélé que la possibilit´e
little more than speculation. The court was satis- d’ing´erence de la part de l’ensemble des membres
fied that the change was the result of the applica- de la Commission relativement aux questions de
tion of a different legal standard to the facts intro- fait constituait tout au plus une hypoth`ese. La cour
duced in evidence before the panel. ´etait convaincue que la modification d´ecoulait de

l’application d’une norme juridique diff´erente aux
faits présentés en preuve devant la formation.

The court held, at p. 740, that the panel had not21 La cour conclut, `a la p. 740, que la formation
speculated on the intention of the IBEW, Local n’avait pas ´emis d’hypoth`eses sur les intentions de
353 in omitting the appellant’s name from Sched- la section locale 353 de la FIOE, lorsqu’elle a omis
ule F: d’inscrire le nom de l’appelante `a l’annexe F :

The fact of the omission, that the employer association [TRADUCTION] Les faits selon lesquels il y a eu omission,
involved in the application represented special electrical que l’association d’employeurs vis´ee par la demande
contractors, not general contractors, that Ellis-Don is a repr´esentait des entrepreneurs ´electriciens sp´ecialisés, et
general contractor who had signed the provincial work- non pas des entrepreneurs g´enéraux, que Ellis-Don est
ing agreement, that other general contractors who had un entrepreneur g´enéral qui avait sign´e la convention de
signed the agreement were also omitted from Schedule travail provinciale, que le nom d’autres entrepreneurs
F, that Ellis-Don obtained the benefit of the agreement g´enéraux ayant sign´e la convention a ´egalement ´eté
and that it had used only unionized electrical contractors omis `a l’annexe F, que Ellis-Don a b´enéficié de la con-
until the grievance gave rise to this dispute, were all in vention et qu’elle n’avait fait appel qu’`a des entrepre-
evidence and were not speculation. neurs ´electriciens dont les employ´es étaient syndiqu´es

jusqu’au grief ayant donn´e lieu au pr´esent litige, ont
tous été présentés en preuve et n’´etaient pas des hypo-
thèses.

The Court of Appeal also found that the Divi-22 La Cour d’appel d´ecida également que la Cour
sional Court had correctly refused to draw an divisionnaire avait refus´e avec raison de tirer une
adverse inference from the Board’s refusal to dis- conclusion d´efavorable du refus de la Commission
close the internal deliberations which took place at de r´evéler le contenu des d´elibérations internes qui
the full Board meeting. According to the Court of avaient eu lieu `a sa réunion plénière. À son avis,
Appeal, a presumption of regularity applied, as une pr´esomption de r´egularité s’appliquait puis-
there was no evidence that the procedure at the full qu’il n’y avait aucune preuve que la proc´edure sui-

20
01

 S
C

C
 4

 (
C

an
LI

I)



[2001] 1 R.C.S. ELLIS-DON C. ONTARIO (CRT) Le juge LeBel 237 

Board meeting in question departed from its usual 
practice, whereby discussion was limited to the 
policy implications of a draft decision. The mere 
fact that the construction panel had changed its 
conclusion could not give rise to an inference that 
the Board had acted improperly during the consul-
tation process. 

V. The Issues 

This appeal does not challenge the legality of an 
institutional consultation process within adminis-
trative bodies like the OLRB. Moreover, there has 
been no suggestion that the Court should revisit the 
rules established in Consolidated-Bathurst, supra, 
and Tremblay v. Quebec (Commission des affaires 
sociales), [1992] 1 S.C.R. 952. At issue in this 
appeal is whether the Board complied with these 
rules when it held the full Board meeting and dis-
cussed the grievance against Ellis-Don. This 
requires us to discuss the nature of the evidentiary 
burden on a party applying for judicial review 
because of an alleged breach of natural justice. 

The appellant submits several closely linked 
propositions. First, it asserts that the change in the 
fmal decision was of a factual nature and that this 
is sufficient to prove that factual matters were dis-
cussed at the full Board meeting. The appellant 
also contends that the Court should intervene as 
the change raises a reasonable apprehension of a 
breach of natural justice. It suggests that the 
refusal of the Board to offer evidence about its 
internal decision proceedings gave rise to the 
application of a presumption of irregularity that 
would permit courts to imply that there has been 
improper tampering with the evidence during the 
full Board conference. 

The Court also has to decide whether the appel-
lant's failure to ask for reconsideration of the 
Board's decision constitutes a bar to judicial 
review. 

vie à la réunion plénière en question était diffé-
rente de la pratique habituelle, en vertu de laquelle 
la discussion était limitée aux répercussions de 
principe d'un projet de décision. Le simple fait que 
la formation du secteur de la construction avait 
modifié sa conclusion ne pouvait pas entraîner la 
déduction que la Commission avait agi de façon 
inappropriée au cours du processus de consulta-
tion. 

V. Les questions en litige 

Le présent pourvoi ne conteste pas la légalité du 
processus de consultation institutionnelle des orga-
nismes administratifs comme la CRTO. De plus, 
on n'a pas prétendu que notre Cour devait réexa-
miner les règles établies dans les arrêts Consolida-
ted-Bathurst, précité, et Tremblay c. Québec (Com-
mission des affaires sociales), [1992] 1 R.C.S. 952. 
Est en litige dans le présent pourvoi la question de 
savoir si la Commission s'est conformée à ces 
règles lorsqu'elle a tenu sa réunion plénière pour 
discuter du grief déposé contre Ellis-Don. Nous 
devons donc examiner la nature du fardeau de pré-
sentation de la partie qui demande un contrôle 
judiciaire en raison d'une présumée violation des 
règles de justice naturelle. 

L'appelante présente plusieurs arguments étroi-
tement liés. Premièrement, elle affirme que la 
modification apportée dans la décision défmitive 
était de nature factuelle et que cela suffit pour 
prouver que des questions de fait ont été abordées 
à la réunion plénière de la Commission. L'appe-
lante soutient également que notre Cour doit inter-
venir puisque la modification soulève une crainte 
raisonnable de violation des règles de justice natu-
relle. Elle avance que le refus de la Commission de 
présenter des éléments de preuve relativement à 
son processus décisionnel interne entraîne l'appli-
cation d'une présomption d'irrégularité qui per-
mettrait aux tribunaux de déduire qu'il y a eu 
manipulation de la preuve au cours de la réunion 
plénière de la Commission. 

Notre Cour doit également déterminer si l'omis-
sion de l'appelante de demander un nouvel examen 
de la décision de la Commission rend irrecevable 
sa demande de contrôle judiciaire. 
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Board meeting in question departed from its usual vie `a la réunion plénière en question ´etait diffé-
practice, whereby discussion was limited to the rente de la pratique habituelle, en vertu de laquelle
policy implications of a draft decision. The mere la discussion ´etait limitée aux r´epercussions de
fact that the construction panel had changed its principe d’un projet de d´ecision. Le simple fait que
conclusion could not give rise to an inference that la formation du secteur de la construction avait
the Board had acted improperly during the consul- modifi´e sa conclusion ne pouvait pas entraˆıner la
tation process. d´eduction que la Commission avait agi de fa¸con

inappropriée au cours du processus de consulta-
tion.

V. The Issues V. Les questions en litige

This appeal does not challenge the legality of an 23Le présent pourvoi ne conteste pas la l´egalité du
institutional consultation process within adminis- processus de consultation institutionnelle des orga-
trative bodies like the OLRB. Moreover, there has nismes administratifs comme la CRTO. De plus,
been no suggestion that the Court should revisit the on n’a pas pr´etendu que notre Cour devait r´eexa-
rules established in Consolidated-Bathurst, supra, miner les r`egles établies dans les arrˆets Consolida-
and Tremblay v. Quebec (Commission des affaires ted-Bathurst, précité, et Tremblay c. Québec (Com-
sociales), [1992] 1 S.C.R. 952. At issue in this mission des affaires sociales), [1992] 1 R.C.S. 952.
appeal is whether the Board complied with these Est en litige dans le pr´esent pourvoi la question de
rules when it held the full Board meeting and dis- savoir si la Commission s’est conform´ee à ces
cussed the grievance against Ellis-Don. This r`egles lorsqu’elle a tenu sa r´eunion plénière pour
requires us to discuss the nature of the evidentiary discuter du grief d´eposé contre Ellis-Don. Nous
burden on a party applying for judicial review devons donc examiner la nature du fardeau de pr´e-
because of an alleged breach of natural justice. sentation de la partie qui demande un contrˆole

judiciaire en raison d’une pr´esumée violation des
règles de justice naturelle.

The appellant submits several closely linked 24L’appelante pr´esente plusieurs arguments ´etroi-
propositions. First, it asserts that the change in the tement li´es. Premi`erement, elle affirme que la
final decision was of a factual nature and that this modification apport´ee dans la d´ecision définitive
is sufficient to prove that factual matters were dis- ´etait de nature factuelle et que cela suffit pour
cussed at the full Board meeting. The appellant prouver que des questions de fait ont ´eté abord´ees
also contends that the Court should intervene as `a la réunion plénière de la Commission. L’appe-
the change raises a reasonable apprehension of a lante soutient ´egalement que notre Cour doit inter-
breach of natural justice. It suggests that the venir puisque la modification soul`eve une crainte
refusal of the Board to offer evidence about its raisonnable de violation des r`egles de justice natu-
internal decision proceedings gave rise to the relle. Elle avance que le refus de la Commission de
application of a presumption of irregularity that pr´esenter des ´eléments de preuve relativement `a
would permit courts to imply that there has been son processus d´ecisionnel interne entraˆıne l’appli-
improper tampering with the evidence during the cation d’une pr´esomption d’irrégularité qui per-
full Board conference. mettrait aux tribunaux de d´eduire qu’il y a eu

manipulation de la preuve au cours de la r´eunion
plénière de la Commission.

The Court also has to decide whether the appel- 25Notre Cour doit ´egalement d´eterminer si l’omis-
lant’s failure to ask for reconsideration of the sion de l’appelante de demander un nouvel examen
Board’s decision constitutes a bar to judicial de la d´ecision de la Commission rend irrecevable
review. sa demande de contrˆole judiciaire.
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VI. Analysis 

A. The Rules Concerning Institutional Consulta-
tion 

The problems relating to procedures of institu-
tional consultation within administrative bodies 
have been thoroughly canvassed in the reasons of 
Gonthier J. in Consolidated-Bathurst, supra, and 
Tremblay, supra. A mere reminder of the princi-
ples set out in these decisions will suffice here to 
deal with the main legal issues presented by this 
case. 

In the Consolidated-Bathurst case, the legality 
of institutional consultation procedures within 
administrative bodies had been put in doubt for 
two reasons. First, it was argued that these proce-
dures created a reasonable apprehension of bias 
and lack of independence on the part of the adjudi-
cators. The members of an administrative body 
hearing a case might be subject to undue pressure 
from other colleagues or from their hierarchical 
superiors. These pressures would come from per-
sons who would not have heard the evidence nor 
the arguments of the parties, and would neverthe-
less be in a position to influence the final decision. 
Second, it was suggested that these consultations 
also breached the audi alteram partem rule, as new 
arguments might be raised during the full Board 
discussion without being communicated to the par-
ties. 

Writing for the majority, Gonthier J. recognized 
the legitimacy of institutional consultations to 
ensure consistency between decisions of different 
adjudicators or panels within an administrative 
body. Indeed, the critical nature of this procedure 
was underlined later by the judgment of this Court 
in Domtar Inc. v. Quebec (Commission d 'appel en 
matiere de lesions professionnelles), [1993] 
2 S.C.R. 756. Writing for a unanimous Court, 
L'Heureux-Dube J. observed that ensuring the 
consistency of decisions of administrative bodies 
or tribunals was not a proper function of judicial 
review by superior courts. Inconsistencies or con-
flicts between different decisions of the same tribu-

VI. Analyse 

A. Les regles relatives a la consultation institu-
tionnelle 

Les problemes relatifs aux procedures de con-
sultation institutionnelle des organismes adminis-
tratifs ont ete exposés de fawn exhaustive dans les 
motifs du juge Gonthier dans les &rats Consolida-
ted-Bathurst et Tremblay, precites. Un simple rap-
pel des principes etablis dans ces decisions suffit 
pour les fms de l'examen des principales questions 
en litige soulevees par la presente affaire. 

Dans l'affaire Consolidated-Bathurst, la legalite 
des procedures de consultation institutionnelle des 
organismes administratifs avait ete mise en doute 
pour deux motifs. En premier lieu, on a pretendu 
que ces procedures creaient une crainte raisonnable 
de partialite et d'un manque d'independance de la 
part des arbitres. Les membres d'un organisme 
administratif qui entendent une affaire sont suscep-
tibles de faire l'objet de pressions indues de la part 
de leurs collegues ou de leurs superieurs hierar-
chiques. Ces pressions proviendraient de personnes 
qui n'auraient pas entendu la preuve ni les argu-
ments des parties et qui seraient neammins bien 
placees pour influencer la decision defmitive. En 
second lieu, on a pretendu que ces consultations 
contrevenaient egalement a la regle audi alteram 
partem, puisque de nouveaux arguments pouvaient 
etre souleves pendant les discussions de la reunion 
pleniere de la Commission sans etre communiques 
aux parties. 

S'exprimant au nom des juges majoritaires, le 
juge Gonthier a reconnu la legitimite des consulta-
tions institutionnelles en tant que moyen d'assurer 
la coherence des decisions rendues par differents 
arbitres ou differentes formations au sein d'un 
organisme administrati£ D'ailleurs, l'importance 
vitale de cette procedure a par la suite ete souli-
gnee par notre Cour dans l'arret Domtar Inc. c. 
Quebec (Commission d 'appel en matiere de lesions 
professionnelles), [1993] 2 R.C.S. 756. S'expri-
mant au nom de notre Cour a l'unanimite, le juge 
L'Heureux-Dube a fait remarquer qu'il n'appar-
tient pas aux cours de juridiction superieure d'as-
surer la coherence des decisions des organismes et 
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VI. Analysis VI. Analyse

A. The Rules Concerning Institutional Consulta- A. Les règles relatives à la consultation institu-
tion tionnelle

The problems relating to procedures of institu-26 Les problèmes relatifs aux proc´edures de con-
tional consultation within administrative bodies sultation institutionnelle des organismes adminis-
have been thoroughly canvassed in the reasons of tratifs ont ´eté expos´es de fa¸con exhaustive dans les
Gonthier J. in Consolidated-Bathurst, supra, and motifs du juge Gonthier dans les arrˆets Consolida-
Tremblay, supra. A mere reminder of the princi- ted-Bathurst et Tremblay, précités. Un simple rap-
ples set out in these decisions will suffice here to pel des principes ´etablis dans ces d´ecisions suffit
deal with the main legal issues presented by this pour les fins de l’examen des principales questions
case. en litige soulev´ees par la pr´esente affaire.

In the Consolidated-Bathurst case, the legality27 Dans l’affaire Consolidated-Bathurst, la légalité
of institutional consultation procedures within des proc´edures de consultation institutionnelle des
administrative bodies had been put in doubt for organismes administratifs avait ´eté mise en doute
two reasons. First, it was argued that these proce- pour deux motifs. En premier lieu, on a pr´etendu
dures created a reasonable apprehension of bias que ces proc´edures cr´eaient une crainte raisonnable
and lack of independence on the part of the adjudi- de partialit´e et d’un manque d’ind´ependance de la
cators. The members of an administrative body part des arbitres. Les membres d’un organisme
hearing a case might be subject to undue pressure administratif qui entendent une affaire sont suscep-
from other colleagues or from their hierarchical tibles de faire l’objet de pressions indues de la part
superiors. These pressures would come from per- de leurs coll`egues ou de leurs sup´erieurs hiérar-
sons who would not have heard the evidence nor chiques. Ces pressions proviendraient de personnes
the arguments of the parties, and would neverthe- qui n’auraient pas entendu la preuve ni les argu-
less be in a position to influence the final decision. ments des parties et qui seraient n´eanmoins bien
Second, it was suggested that these consultations plac´ees pour influencer la d´ecision définitive. En
also breached the audi alteram partem rule, as new second lieu, on a pr´etendu que ces consultations
arguments might be raised during the full Board contrevenaient ´egalement `a la règle audi alteram
discussion without being communicated to the par-partem, puisque de nouveaux arguments pouvaient
ties. être soulev´es pendant les discussions de la r´eunion

plénière de la Commission sans ˆetre communiqu´es
aux parties.

Writing for the majority, Gonthier J. recognized28 S’exprimant au nom des juges majoritaires, le
the legitimacy of institutional consultations to juge Gonthier a reconnu la l´egitimité des consulta-
ensure consistency between decisions of different tions institutionnelles en tant que moyen d’assurer
adjudicators or panels within an administrative la coh´erence des d´ecisions rendues par diff´erents
body. Indeed, the critical nature of this procedure arbitres ou diff´erentes formations au sein d’un
was underlined later by the judgment of this Court organisme administratif. D’ailleurs, l’importance
in Domtar Inc. v. Quebec (Commission d’appel en vitale de cette proc´edure a par la suite ´eté souli-
matière de lésions professionnelles), [1993] gnée par notre Cour dans l’arrˆet Domtar Inc. c.
2 S.C.R. 756. Writing for a unanimous Court, Québec (Commission d’appel en matière de lésions
L’Heureux-Dubé J. observed that ensuring theprofessionnelles), [1993] 2 R.C.S. 756. S’expri-
consistency of decisions of administrative bodies mant au nom de notre Cour `a l’unanimité, le juge
or tribunals was not a proper function of judicial L’Heureux-Dub´e a fait remarquer qu’il n’appar-
review by superior courts. Inconsistencies or con- tient pas aux cours de juridiction sup´erieure d’as-
flicts between different decisions of the same tribu- surer la coh´erence des d´ecisions des organismes et
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nal would not be reason to intervene, provided the 
decisions themselves remained within the core 
jurisdiction of the administrative tribunals and 
within the bounds of rationality. It lay on the 
shoulders of the administrative bodies themselves 
to develop the procedures needed to ensure a mod-
icum of consistency between its adjudicators or 
divisions (Domtar, supra, at p. 798). 

1. Apprehension of Bias or Lack of Indepen-
dence 

In Consolidated-Bathurst, supra, Gonthier J. 
examined whether the existence of this kind of 
institutional consultation procedure in itself cre-
ated an apprehension of bias or lack of indepen-
dence as Sopinka J. feared in his dissent. Accord-
ing to Gonthier J., such a procedure would not of 
itself raise such an apprehension, provided it was 
designed to safeguard the ability of the decision-
maker to decide independently both on facts and 
law in the matter. Gonthier J. laid down a set of 
basic principles to ensure compliance with the 
rules of natural justice. First, the consultation pro-
ceeding could not be imposed by a superior level 
of authority within the administrative hierarchy, 
but could be requested only by the adjudicators 
themselves. Second, the consultation had to be 
limited to questions of policy and law. The mem-
bers of the organization who had not heard the evi-
dence could not be allowed to re-assess it. The 
consultation had to proceed on the basis of the 
facts as stated by the members who had actually 
heard the evidence. Finally, even on questions of 
law and policy, the decision-makers had to remain 
free to take whatever decision they deemed right in 
their conscience and understanding of the facts and 
the law, and not be compelled to adopt the views 
expressed by other members of the administrative 
tribunal. Provided these rules were respected, insti-

des tribunaux administratifs dans le cadre de leur 
fonction de contrifile judiciaire. Des incoherences 
ou des contradictions entre les differentes deci-
sions du mame tribunal ne constitueraient pas un 
motif d'intervention, pourvu que les decisions 
elles-mames relevent de la competence fondamen-
tale du tribunal administratif et qu'elles soient rai-
sonnables. Il incombait aux organismes adminis-
tratifs eux-mames d'elaborer les procedures 
requises pour assurer un minimum de coherence 
entre ses arbitres ou ses divisions (Domtar, precite, 
p. 798). 

1. Crainte de partialite ou de manque d'incle-
pendance 

Dans l'arrat Consolidated-Bathurst, precite, le 
juge Gonthier a examine la question de savoir si 
l'existence de ce genre de procedure de consulta-
tion institutionnelle creait en soi une crainte de 
partialite ou de manque d'independance, comme le 
redoutait le juge Sopinka dans sa dissidence. Selon 
le juge Gonthier, une telle procedure ne soulevait 
pas en soi cette crainte, pourvu qu'elle soit con9ue 
de maniere a proteger la capacite de l'arbitre de se 
prononcer de favon independante tant sur les faits 
que sur le droit dans l'affaire en cause. Il a formule 
un ensemble de principes essentiels visant a assu-
rer le respect des regles de justice naturelle. Pre-
mierement, la procedure de consultation ne pouvait 
pas &re imposee par un niveau d'autorite superieur 
dans la hierarchie administrative, mais ne pouvait 
&re demand& que par les arbitres eux-memes. 
Deuxiemement, la consultation devait se limiter 
aux questions de principe et de droit. On ne pou-
vait pas permettre aux membres de l'organisation 
qui n'avaient pas entendu les temoignages de les 
reevaluer. La consultation devait reposer sur les 
faits enonces par les membres qui avaient entendu 
les temoignages. Enfm, mame relativement aux 
questions de droit et de principe, les arbitres 
devaient demeurer libres de prendre la decision 
qu'ils jugeaient juste selon leur conscience et selon 
leur comprehension des faits et du droit, et ne pas 
&re forces d'adopter les opinions exprimees par 
d'autres membres du tribunal administrati£ Dans 
la mesure oft ces regles etaient respectees, la con-
sultation institutionnelle ne creait pas de crainte 

20
01

 S
C

C
 4

 (
C

an
LI

I)
 

[2001] 1 R.C.S. 239ELLIS-DON c. ONTARIO (CRT) Le juge LeBel

nal would not be reason to intervene, provided the des tribunaux administratifs dans le cadre de leur
decisions themselves remained within the core fonction de contrˆole judiciaire. Des incoh´erences
jurisdiction of the administrative tribunals and ou des contradictions entre les diff´erentes d´eci-
within the bounds of rationality. It lay on the sions du mˆeme tribunal ne constitueraient pas un
shoulders of the administrative bodies themselves motif d’intervention, pourvu que les d´ecisions
to develop the procedures needed to ensure a mod- elles-mˆemes rel`event de la comp´etence fondamen-
icum of consistency between its adjudicators or tale du tribunal administratif et qu’elles soient rai-
divisions (Domtar, supra, at p. 798). sonnables. Il incombait aux organismes adminis-

tratifs eux-mêmes d’élaborer les proc´edures
requises pour assurer un minimum de coh´erence
entre ses arbitres ou ses divisions (Domtar, précité,
p. 798).

1. Apprehension of Bias or Lack of Indepen- 1. Crainte de partialit´e ou de manque d’ind´e-
dence pendance

In Consolidated-Bathurst, supra, Gonthier J. 29Dans l’arrêt Consolidated-Bathurst, précité, le
examined whether the existence of this kind of juge Gonthier a examin´e la question de savoir si
institutional consultation procedure in itself cre- l’existence de ce genre de proc´edure de consulta-
ated an apprehension of bias or lack of indepen- tion institutionnelle cr´eait en soi une crainte de
dence as Sopinka J. feared in his dissent. Accord- partialit´e ou de manque d’ind´ependance, comme le
ing to Gonthier J., such a procedure would not of redoutait le juge Sopinka dans sa dissidence. Selon
itself raise such an apprehension, provided it was le juge Gonthier, une telle proc´edure ne soulevait
designed to safeguard the ability of the decision- pas en soi cette crainte, pourvu qu’elle soit con¸cue
maker to decide independently both on facts and de mani`ere à protéger la capacit´e de l’arbitre de se
law in the matter. Gonthier J. laid down a set of prononcer de fa¸con indépendante tant sur les faits
basic principles to ensure compliance with the que sur le droit dans l’affaire en cause. Il a formul´e
rules of natural justice. First, the consultation pro- un ensemble de principes essentiels visant `a assu-
ceeding could not be imposed by a superior level rer le respect des r`egles de justice naturelle. Pre-
of authority within the administrative hierarchy, mi`erement, la proc´edure de consultation ne pouvait
but could be requested only by the adjudicators pas ˆetre impos´ee par un niveau d’autorit´e supérieur
themselves. Second, the consultation had to be dans la hi´erarchie administrative, mais ne pouvait
limited to questions of policy and law. The mem- ˆetre demand´ee que par les arbitres eux-mˆemes.
bers of the organization who had not heard the evi- Deuxi`emement, la consultation devait se limiter
dence could not be allowed to re-assess it. The aux questions de principe et de droit. On ne pou-
consultation had to proceed on the basis of the vait pas permettre aux membres de l’organisation
facts as stated by the members who had actually qui n’avaient pas entendu les t´emoignages de les
heard the evidence. Finally, even on questions of r´eévaluer. La consultation devait reposer sur les
law and policy, the decision-makers had to remain faits ´enoncés par les membres qui avaient entendu
free to take whatever decision they deemed right in les t´emoignages. Enfin, mˆeme relativement aux
their conscience and understanding of the facts and questions de droit et de principe, les arbitres
the law, and not be compelled to adopt the views devaient demeurer libres de prendre la d´ecision
expressed by other members of the administrative qu’ils jugeaient juste selon leur conscience et selon
tribunal. Provided these rules were respected, insti- leur compr´ehension des faits et du droit, et ne pas

être forcés d’adopter les opinions exprim´ees par
d’autres membres du tribunal administratif. Dans
la mesure o`u ces règles étaient respect´ees, la con-
sultation institutionnelle ne cr´eait pas de crainte
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tutional consultation would not create a reasonable 
apprehension of bias or lack of independence. 

It is noteworthy that also at issue in the Consoli-
dated-Bathurst case were the consultation proceed-
ings followed within the OLRB. The majority 
decided that such procedures did not create a rea-
sonable apprehension of bias or lack of indepen-
dence. 

The principles developed in Consolidated-
Bathurst were also applied in the later case of 
Tremblay, supra. In the Tremblay case, the 
Supreme Court of Canada considered that the con-
sultation procedures were imposed from above on 
the decision-makers and that they were so formal-
ized that they became binding on the triers of facts, 
therefore compromising their independence. 

2. Audi Alteram Partem 

The other issue in Consolidated-Bathurst con-
cerned the impact of the consultation proceeding 
on the application of the audi alteram partem rule. 
The reasons of Gonthier J. conceded that there 
existed risks in that regard, but held that they could 
be addressed by ensuring that the parties be noti-
fied of any new issue raised during the discussion 
and allowed an opportunity to respond in an effec-
tive manner. The mere fact that issues already liti-
gated between the parties were to be discussed 
again by the full Board would not amount to a 
breach of the audi alteram partem rule. 

Provided these rules were complied with, the 
adjudicators retained the right to change their 
minds and to modify a first draft of a decision. 
Such changes would not create a presumption that 
something improper had occurred during the con-
sultation process. In the absence of other evidence 
to the contrary, the presumption of regularity of 
administrative procedures would apply. 

raisonnable de partialite ou de manque d'indepen-
dance. 

Il importe de signaler que l'affaire Consolida-
ted-Bathurst portait aussi sur la procedure de con-
sultation suivie par la CTRO. Notre Cour a decide 
a la majority que les procedures de cette nature ne 
creaient pas de crainte raisonnable de partialite ou 
de manque d'independance. 

Les principes elabores dans Consolidated-
Bathurst ont egalement ete appliqués dans l'arret 
ulterieur Tremblay, precite. Dans Tremblay, notre 
Cour a juge que les procedures de consultation 
etaient imposees aux decideurs par les autorites 
superieures et qu'elles etaient si rigides qu'elles 
liaient les juges des faits et compromettaient donc 
leur independance. 

2. La regle audi alteram partem 

L'autre question en litige dans Consolidated-
Bathurst portait sur l'effet de la procedure de con-
sultation sur l'application de la regle audi alteram 
partem. Dans ses motifs, le juge Gonthier a admis 
qu'il existait des risques a cet egard, mais it etait 
d'avis que ces risques pouvaient &re enmities si on 
veillait a ce que les parties soient avisees de toute 
nouvelle question soulevee pendant la discussion 
et qu'elles aient la possibilite de repondre de 
maniere efficace. Le simple fait que des questions 
ayant déjà ete debattues par les parties soient dis-
cutees de nouveau au cours d'une reunion pleniere 
de la Commission ne constituait pas une violation 
de la regle audi alteram partem. 

Dans la mesure ou ces regles etaient respectees, 
les arbitres conservaient le droit de changer d'idee 
et de modifier un projet de decision initial. Une 
modification de cette nature ne donnait pas lieu a 
la presomption que quelque chose d'inapproprie 
s'etait produit pendant le processus de consulta-
tion. En l'absence d'elements de preuve contraires, 
la presomption de regularite des procedures admi-
nistratives s'appliquait. 
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tutional consultation would not create a reasonable raisonnable de partialit´e ou de manque d’ind´epen-
apprehension of bias or lack of independence. dance.

It is noteworthy that also at issue in the Consoli-30 Il importe de signaler que l’affaire Consolida-
dated-Bathurst case were the consultation proceed-ted-Bathurst portait aussi sur la proc´edure de con-
ings followed within the OLRB. The majority sultation suivie par la CTRO. Notre Cour a d´ecidé
decided that such procedures did not create a rea- `a la majorité que les proc´edures de cette nature ne
sonable apprehension of bias or lack of indepen- cr´eaient pas de crainte raisonnable de partialit´e ou
dence. de manque d’ind´ependance.

The principles developed in Consolidated-31 Les principes ´elaborés dans Consolidated-
Bathurst were also applied in the later case ofBathurst ont également ´eté appliqués dans l’arrˆet
Tremblay, supra. In the Tremblay case, the ult´erieur Tremblay, précité. Dans Tremblay, notre
Supreme Court of Canada considered that the con- Cour a jug´e que les proc´edures de consultation
sultation procedures were imposed from above on ´etaient impos´ees aux d´ecideurs par les autorit´es
the decision-makers and that they were so formal- sup´erieures et qu’elles ´etaient si rigides qu’elles
ized that they became binding on the triers of facts, liaient les juges des faits et compromettaient donc
therefore compromising their independence. leur ind´ependance.

2. Audi Alteram Partem 2. La règle audi alteram partem

The other issue in Consolidated-Bathurst con-32 L’autre question en litige dans Consolidated-
cerned the impact of the consultation proceedingBathurst portait sur l’effet de la proc´edure de con-
on the application of the audi alteram partem rule. sultation sur l’application de la r`egle audi alteram
The reasons of Gonthier J. conceded that therepartem. Dans ses motifs, le juge Gonthier a admis
existed risks in that regard, but held that they could qu’il existait des risques `a cet égard, mais il ´etait
be addressed by ensuring that the parties be noti- d’avis que ces risques pouvaient ˆetre éliminés si on
fied of any new issue raised during the discussion veillait `a ce que les parties soient avis´ees de toute
and allowed an opportunity to respond in an effec- nouvelle question soulev´ee pendant la discussion
tive manner. The mere fact that issues already liti- et qu’elles aient la possibilit´e de répondre de
gated between the parties were to be discussed mani`ere efficace. Le simple fait que des questions
again by the full Board would not amount to a ayant d´ejà été débattues par les parties soient dis-
breach of the audi alteram partem rule. cutées de nouveau au cours d’une r´eunion plénière

de la Commission ne constituait pas une violation
de la règle audi alteram partem.

Provided these rules were complied with, the33 Dans la mesure o`u ces règles étaient respect´ees,
adjudicators retained the right to change their les arbitres conservaient le droit de changer d’id´ee
minds and to modify a first draft of a decision. et de modifier un projet de d´ecision initial. Une
Such changes would not create a presumption that modification de cette nature ne donnait pas lieu `a
something improper had occurred during the con- la pr´esomption que quelque chose d’inappropri´e
sultation process. In the absence of other evidence s’´etait produit pendant le processus de consulta-
to the contrary, the presumption of regularity of tion. En l’absence d’´eléments de preuve contraires,
administrative procedures would apply. la pr´esomption de r´egularité des proc´edures admi-

nistratives s’appliquait.
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B. Application to the Case at Hand 

These principles, as set out in Consolidated-
Bathurst, supra, and applied in Tremblay, supra, 
govern the present case. As the appellant bears the 
burden of establishing that the rules of natural jus-
tice have been breached, so it must demonstrate 
that there was inappropriate tampering with the 
assessment of evidence. 

1. Evidentiary Problems 

The appellant faced difficult evidentiary 
problems when it launched its application for judi-
cial review. The only facts it knew were that a 
draft decision dismissing the grievance had been 
circulated, that a full meeting of the OLRB had 
been called at the request of Vice-Chair Susan 
Tacon, that such a meeting had indeed been held 
and that the final arbitration award upheld the 
grievance. 

The fmal decision was silent as to what had hap-
pened during the full Board meeting. As stated 
above, there has been no request for reconsidera-
tion, and thus, perhaps, an opportunity was lost to 
obtain information on the consultation process 
within the OLRB. From these facts, there is no 
direct evidence of improper tampering with the 
decision of the panel. Ellis-Don sought to 
strengthen its case by obtaining evidence of what 
had happened during the consultation process. The 
appellant tried to get this evidence through an 
interlocutory motion to examine certain members 
and officers of the OLRB. After the dismissal of its 
motion by the Divisional Court, Ellis-Don found 
itself in an impasse, as it could not obtain evidence 
of the process followed in the particular case from 
the OLRB through the interrogation of its mem-
bers or officers. 

The appellant then tried a new tack during the 
hearing of its application for judicial review. The 
purpose of its argument remained the same: to 
establish an improper interference by the full 
Board in the decision of the panel. Thus, it sought 
to convince the courts that the change in the deci-

B. Application a la prisente affaire 

Ces principes, 6nonas dans Consolidated-
Bathurst, pr6cit6, et appliqués dans Tremblay, pit-
cite, r6gissent la pr6sente affaire. De la mame 
mani6re que l'appelante a le fardeau de cl6montrer 
que les regles de justice naturelle n'ont pas 6t6 res-
pect6es, elle doit 6galement cl6montrer que l'6va-
luation de la preuve a fait l'objet de manipulation. 

1. Les probl6mes de preuve 

L'appelante faisait face a de difficiles probl6mes 
de preuve lorsqu'elle a institu6 sa demande de con-
tr8le judiciaire. Les seuls faits qu'elle connaissait 
6taient qu'un projet de decision rejetant le grief 
avait 6t6 diffuse, qu'une reunion pl6ni6re de la 
CRTO avait 6t6 convoqu6e a la demande de la 
vice-pr6sidente Susan Tacon, que cette reunion 
avait effectivement eu lieu et que la decision arbi-
trate dffinitive avait confirm6 le grief. 

La decision dffinitive ne faisait pas &tat de ce 
qui s'6tait passé a la reunion pl6ni6re de la Com-
mission. Comme je l'ai mentionn6 prtademment, 
aucune demande de nouvel examen n'a 6t6 pr6sen-
tee, de sorte que la possibilit6 d'obtenir des rensei-
gnements sur le processus de consultation de la 
CRTO a peut-atre 6t6 perdue. A la lumi6re de ces 
faits, it n'existe aucune preuve directe de manipu-
lation de la decision de la formation. Ellis-Don a 
tent6 de renforcer sa preuve en obtenant des 616-
ments de preuve sur ce qui s'6tait passé pendant le 
processus de consultation. Elle a cherch6 a obtenir 
ces 616ments de preuve au moyen d'une requate 
interlocutoire pour interrogatoire de certains 
membres et de certains dirigeants de la CRTO. Sa 
requate ayant 6t6 rejet6e par la Cour divisionnaire, 
Ellis-Don s'est trouv6e dans une impasse, ne pou-
vant pas obtenir de la CRTO d'616ments de preuve 
sur le processus suivi dans son cas en interrogeant 
ses membres ou ses dirigeants. 

L'appelante a alors emprunt6 une nouvelle ave-
nue au cours de l'audition de sa demande de con-
tr8le judiciaire. Le but de son argument est rest6 le 
mame: cl6montrer l'ing6rence inappropri6e de 
l'ensemble des membres de la Commission dans la 
decision de la formation. Elle a donc cherch6 a 
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B. Application to the Case at Hand B. Application à la présente affaire

These principles, as set out in Consolidated- 34Ces principes, ´enoncés dans Consolidated-
Bathurst, supra, and applied in Tremblay, supra, Bathurst, précité, et appliqu´es dans Tremblay, pré-
govern the present case. As the appellant bears the cit´e, régissent la pr´esente affaire. De la mˆeme
burden of establishing that the rules of natural jus- mani`ere que l’appelante a le fardeau de d´emontrer
tice have been breached, so it must demonstrate que les r`egles de justice naturelle n’ont pas ´eté res-
that there was inappropriate tampering with the pect´ees, elle doit ´egalement d´emontrer que l’´eva-
assessment of evidence. luation de la preuve a fait l’objet de manipulation.

1. Evidentiary Problems 1. Les probl`emes de preuve

The appellant faced difficult evidentiary 35L’appelante faisait face `a de difficiles probl`emes
problems when it launched its application for judi- de preuve lorsqu’elle a institu´e sa demande de con-
cial review. The only facts it knew were that a trˆole judiciaire. Les seuls faits qu’elle connaissait
draft decision dismissing the grievance had been ´etaient qu’un projet de d´ecision rejetant le grief
circulated, that a full meeting of the OLRB had avait ´eté diffusé, qu’une r´eunion plénière de la
been called at the request of Vice-Chair Susan CRTO avait ´eté convoqu´ee à la demande de la
Tacon, that such a meeting had indeed been held vice-pr´esidente Susan Tacon, que cette r´eunion
and that the final arbitration award upheld the avait effectivement eu lieu et que la d´ecision arbi-
grievance. trale d´efinitive avait confirmé le grief.

The final decision was silent as to what had hap- 36La décision définitive ne faisait pas ´etat de ce
pened during the full Board meeting. As stated qui s’´etait pass´e à la réunion plénière de la Com-
above, there has been no request for reconsidera- mission. Comme je l’ai mentionn´e précédemment,
tion, and thus, perhaps, an opportunity was lost to aucune demande de nouvel examen n’a ´eté présen-
obtain information on the consultation process t´ee, de sorte que la possibilit´e d’obtenir des rensei-
within the OLRB. From these facts, there is no gnements sur le processus de consultation de la
direct evidence of improper tampering with the CRTO a peut-ˆetre été perdue. ̀A la lumière de ces
decision of the panel. Ellis-Don sought to faits, il n’existe aucune preuve directe de manipu-
strengthen its case by obtaining evidence of what lation de la d´ecision de la formation. Ellis-Don a
had happened during the consultation process. The tent´e de renforcer sa preuve en obtenant des ´elé-
appellant tried to get this evidence through an ments de preuve sur ce qui s’´etait pass´e pendant le
interlocutory motion to examine certain members processus de consultation. Elle a cherch´e à obtenir
and officers of the OLRB. After the dismissal of its ces ´eléments de preuve au moyen d’une requˆete
motion by the Divisional Court, Ellis-Don found interlocutoire pour interrogatoire de certains
itself in an impasse, as it could not obtain evidence membres et de certains dirigeants de la CRTO. Sa
of the process followed in the particular case from requˆete ayant ´eté rejetée par la Cour divisionnaire,
the OLRB through the interrogation of its mem- Ellis-Don s’est trouv´ee dans une impasse, ne pou-
bers or officers. vant pas obtenir de la CRTO d’´eléments de preuve

sur le processus suivi dans son cas en interrogeant
ses membres ou ses dirigeants.

The appellant then tried a new tack during the 37L’appelante a alors emprunt´e une nouvelle ave-
hearing of its application for judicial review. The nue au cours de l’audition de sa demande de con-
purpose of its argument remained the same: to trˆole judiciaire. Le but de son argument est rest´e le
establish an improper interference by the full mˆeme : démontrer l’ingérence inappropri´ee de
Board in the decision of the panel. Thus, it sought l’ensemble des membres de la Commission dans la
to convince the courts that the change in the deci- d´ecision de la formation. Elle a donc cherch´e à
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sion was of a factual nature and that it could prop-
erly be implied that a discussion of the facts had 
occurred at the full Board meeting. It also sug-
gested that the threshold for judicial review in such 
a case was an apprehension of breach of natural 
justice and that there was no need to establish an 
actual breach of the audi alteram partem rule. It 
argued that such an apprehended breach of natural 
justice had been established through a displace-
ment of the presumption of regularity of the 
administrative proceedings of the Board. Accord-
ing to the appellant, it fell to the respondents to 
establish that the proceedings had not been tainted 
by any breach of natural justice. Absent evidence 
to this effect, the Court should fmd that there was a 
breach of natural justice, that the Board had been 
biased and that the audi alteram partem rule had 
been violated. This unrebutted presumption would 
justify granting the application for judicial review 
and quashing the decision of the Board. 

2. The Nature of the Change 

The appeal rests on the argument that there was 
a change in the assessment of facts. It stressed that 
the only explanation for the change was the 
Board's acceptance of the factual theory advanced 
by the Union that had originally been rejected in 
the draft. Starting from that premise, Ellis-Don 
argued that in the circumstances, there were 
enough elements to reverse the presumption of 
regularity of the proceedings of the Board and to 
conclude that factual matters had been discussed at 
the full Board meeting. Thus, we first have to 
examine the nature of the change in question. 

From the outset, it must be conceded that the 
distinction between mixed questions of fact and 
law as opposed to pure questions of law is difficult 
and that the lines between them are often blurred. 
Moreover, a consultation procedure will not take 
place in a purely abstract manner. Even if the fac-
tual background is accepted, it will be considered 

convaincre les cours que la modification de la 
decision etait de nature factuelle et qu'on pouvait a 
bon droit deduire que les faits avaient ete abordes a 
la reunion pleniere de la Commission. Elle a egale-
ment avance que le seuil permettant le contr8le 
judiciaire dans un tel cas etait la crainte de viola-
tion des regles de justice naturelle et qu'il n'etait 
pas necessaire de demontrer l'existence de viola-
tion de la regle audi alteram partem. Elle a pre-
tendu que cette crainte de violation des regles de 
justice naturelle avait ete etablie au moyen du 
&placement de la presomption de regularite des 
procedures administratives de la Commission. 
Selon l'appelante, il incombait aux intimees de 
demontrer que les procedures n'avaient ete viciees 
par aucune violation des regles de justice naturelle. 
Faute de preuve en ce sens, notre Cour devait sta-
tuer qu'il y avait eu violation des regles de justice 
naturelle, que la Commission avait fait preuve de 
partialite et que la regle audi alteram partem 
n'avait pas ete respectee. Cette presomption non 
refutee devait justifier l'accueil de la demande de 
contr8le judiciaire et l'annulation de la decision de 
la Commission. 

2. La nature de la modification 

Le pourvoi repose sur l'argument qu'une modi-
fication de l'evaluation des faits a eu lieu. L'appe-
lante a soutenu que cette modification ne s'expli-
quait que par l'acceptation par la Commission de 
la theorie factuelle avancee par le syndicat, qui 
avait initialement ete rejetee dans le projet. A par-
tir de cette premisse, Ellis-Don a fait valoir que, 
dans les circonstances, il se trouvait assez d'ele-
ments pour ecarter la presomption de regularite de 
la procedure suivie par la Commission et conclure 
que des questions de fait avaient ete discutees a sa 
reunion pleniere. Par consequent, nous devons en 
premier lieu examiner la nature de la modification 
en question. 

D'entree de jeu, il faut admettre que la distinc-
tion entre les questions de fait et de droit et les 
questions de droit pur est difficile a faire et que la 
frontiere entre elles est souvent floue. De plus, une 
procedure de consultation ne se deroule pas d'une 
maniere purement abstraite. Mame si les faits sont 
acceptes, ils sont examines et la discussion porte 

20
01

 S
C

C
 4

 (
C

an
LI

I)
 

242 [2001] 1 S.C.R.ELLIS-DON v. ONTARIO (LRB) LeBel J.

sion was of a factual nature and that it could prop- convaincre les cours que la modification de la
erly be implied that a discussion of the facts had d´ecision était de nature factuelle et qu’on pouvait `a
occurred at the full Board meeting. It also sug- bon droit d´eduire que les faits avaient ´eté abord´es à
gested that the threshold for judicial review in such la r´eunion plénière de la Commission. Elle a ´egale-
a case was an apprehension of breach of natural ment avanc´e que le seuil permettant le contrˆole
justice and that there was no need to establish an judiciaire dans un tel cas ´etait la crainte de viola-
actual breach of the audi alteram partem rule. It tion des r`egles de justice naturelle et qu’il n’´etait
argued that such an apprehended breach of natural pas n´ecessaire de d´emontrer l’existence de viola-
justice had been established through a displace- tion de la r`egle audi alteram partem. Elle a pré-
ment of the presumption of regularity of the tendu que cette crainte de violation des r`egles de
administrative proceedings of the Board. Accord- justice naturelle avait ´eté établie au moyen du
ing to the appellant, it fell to the respondents to d´eplacement de la pr´esomption de r´egularité des
establish that the proceedings had not been tainted proc´edures administratives de la Commission.
by any breach of natural justice. Absent evidence Selon l’appelante, il incombait aux intim´ees de
to this effect, the Court should find that there was a d´emontrer que les proc´edures n’avaient ´eté viciées
breach of natural justice, that the Board had been par aucune violation des r`egles de justice naturelle.
biased and that the audi alteram partem rule had Faute de preuve en ce sens, notre Cour devait sta-
been violated. This unrebutted presumption would tuer qu’il y avait eu violation des r`egles de justice
justify granting the application for judicial review naturelle, que la Commission avait fait preuve de
and quashing the decision of the Board. partialit´e et que la r`egle audi alteram partem

n’avait pas ´eté respect´ee. Cette pr´esomption non
réfutée devait justifier l’accueil de la demande de
contrôle judiciaire et l’annulation de la d´ecision de
la Commission.

2. The Nature of the Change 2. La nature de la modification

The appeal rests on the argument that there was38 Le pourvoi repose sur l’argument qu’une modi-
a change in the assessment of facts. It stressed that fication de l’´evaluation des faits a eu lieu. L’appe-
the only explanation for the change was the lante a soutenu que cette modification ne s’expli-
Board’s acceptance of the factual theory advanced quait que par l’acceptation par la Commission de
by the Union that had originally been rejected in la th´eorie factuelle avanc´ee par le syndicat, qui
the draft. Starting from that premise, Ellis-Don avait initialement ´eté rejetée dans le projet. À par-
argued that in the circumstances, there were tir de cette pr´emisse, Ellis-Don a fait valoir que,
enough elements to reverse the presumption of dans les circonstances, il se trouvait assez d’´elé-
regularity of the proceedings of the Board and to ments pour ´ecarter la pr´esomption de r´egularité de
conclude that factual matters had been discussed at la proc´edure suivie par la Commission et conclure
the full Board meeting. Thus, we first have to que des questions de fait avaient ´eté discutées à sa
examine the nature of the change in question. r´eunion plénière. Par cons´equent, nous devons en

premier lieu examiner la nature de la modification
en question.

From the outset, it must be conceded that the39 D’entrée de jeu, il faut admettre que la distinc-
distinction between mixed questions of fact and tion entre les questions de fait et de droit et les
law as opposed to pure questions of law is difficult questions de droit pur est difficile `a faire et que la
and that the lines between them are often blurred. fronti`ere entre elles est souvent floue. De plus, une
Moreover, a consultation procedure will not take proc´edure de consultation ne se d´eroule pas d’une
place in a purely abstract manner. Even if the fac- mani`ere purement abstraite. Mˆeme si les faits sont
tual background is accepted, it will be considered accept´es, ils sont examin´es et la discussion porte
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and the discussion will take place in relation to it. 
Sometimes intricate questions may arise. There 
may be discussions of the legal characterization of 
facts or of fact selection itself. These are especially 
likely when a critical part of the evidence has been 
disregarded and when this error might change the 
whole appreciation of the law applicable to the 
case. 

In Canada (Director of Investigation and 
Research) v. Southam Inc., [1997] 1 S.C.R. 748, an 
administrative law case, Iacobucci J. examined the 
difficulty of drawing distinctions between ques-
tions of law and fact and attempted to define them 
as follows (at paras. 35-37): 

Briefly stated, questions of law are questions about what 
the correct legal test is; questions of fact are questions 
about what actually took place between the parties; and 
questions of mixed law and fact are questions about 
whether the facts satisfy the legal tests. A simple exam-
ple will illustrate these concepts. In the law of tort, the 
question what "negligence" means is a question of law. 
The question whether the defendant did this or that is a 
question of fact. And, once it has been decided that the 
applicable standard is one of negligence, the question 
whether the defendant satisfied the appropriate standard 
of care is a question of mixed law and fact. I recognize, 
however, that the distinction between law on the one 
hand and mixed law and fact on the other is difficult. On 
occasion, what appears to be mixed law and fact turns 
out to be law, or vice versa. 

For example, the majority of the British Columbia 
Court of Appeal in Pezim, supra, concluded that it was 
an error of law to regard newly acquired information on 
the value of assets as a "material change" in the affairs 
of a company. It was common ground in that case that 
the proper test was whether the information constituted 
a material change; the argument was about whether the 
acquisition of information of a certain kind qualified as 
such a change. To some extent, then, the question 
resembled one of mixed law and fact. But the question 
was one of law, in part because the words in question 
were present in a statutory provision and questions of 
statutory interpretation are generally questions of law, 
but also because the point in controversy was one that 
might potentially arise in many cases in the future: the 
argument was about kinds of information and not 
merely about the particular information that was at issue 

sur ces faits. Des questions complexes peuvent 
parfois surgir. La qualification juridique des faits 
et le choix meme des faits peuvent etre abordes. 
Cela est particulierement probable lorsqu'une par-
tie essentielle de la preuve n'a pas ete prise en con-
sideration et que cette erreur est susceptible de 
modifier toute l'appreciation du droit applicable a 
1 ' affaire. 

Dans l'arret Canada (Directeur des enquetes et 
recherches) c. Southam Inc., [1997] 1 R.C.S. 748, 
une affaire de droit administratif, le juge Iacobucci 
a examine la difficult& de distinguer entre les ques-
tions de droit et les questions de fait et it a tent& de 
les deffiiir ainsi, aux par. 35-37 : 

En résumé, les questions de droit concement la determi-
nation du critdre juridique applicable; les questions de 
fait portent sur ce qui s'est rdellement passé entre les 
parties; et, enfin, les questions de droit et de fait consis-
tent a determiner si les faits satisfont au critdre juri-
dique. Un exemple simple permettra d'illustrer ces con-
cepts. En droit de la responsabilitd civile ddlictuelle, la 
question de savoir en quoi consiste la «ndgligence» est 
une question de droit. Celle de savoir si le ddfendeur a 
fait ceci ou cela est une question de fait. Une fois qu'il a 
dtd ddcidd que la norme applicable est la negligence, la 
question de savoir si le ddfendeur a respectd la norme de 
diligence appropride est une question de droit et de fait. 
Toutefois, je reconnais que la distinction entre les ques-
tions de droit, d'une part, et celles de droit et de fait, 
d'autre part, est difficile a faire. Parfois, ce qui semble 
dtre une question de droit et de fait se rdvdle une ques-
tion de droit, ou vice versa. 

Par exemple, dans Pezim, prdcitd, la Cour d'appel de 
la Colombie-Britannique a la majoritd a conclu que 
constituait une erreur de droit le fait de considdrer que 
de nouveaux renseignements sur la valeur d'dldments 
d'actif dtaient un «changement important» dans les 
affaires d'une socidtd. Tous dtaient d'accord pour dire, 
dans cette affaire, que le critdre approprid dtait de deter-
miner si les renseignements constituaient un change-
ment important; le ddbat portait sur la question de savoir 
si l'obtention d'un certain type de renseignements pou-
vait dtre qualifide de changement de cette nature. Dans 
une certain mesure, donc, la question ressemblait a une 
question de droit et de fait. Il s'agissait cependant d'une 
question de droit, en partie parce que les mots en cause 
se trouvaient dans une disposition legislative et que les 
questions d'interprdtation des lois sont gdndralement des 
questions de droit, mais aussi parce que le point liti-
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and the discussion will take place in relation to it. sur ces faits. Des questions complexes peuvent
Sometimes intricate questions may arise. There parfois surgir. La qualification juridique des faits
may be discussions of the legal characterization of et le choix mˆeme des faits peuvent ˆetre abord´es.
facts or of fact selection itself. These are especially Cela est particuli`erement probable lorsqu’une par-
likely when a critical part of the evidence has been tie essentielle de la preuve n’a pas ´eté prise en con-
disregarded and when this error might change the sid´eration et que cette erreur est susceptible de
whole appreciation of the law applicable to the modifier toute l’appr´eciation du droit applicable `a
case. l’affaire.

In Canada (Director of Investigation and 40Dans l’arrêt Canada (Directeur des enquêtes et
Research) v. Southam Inc., [1997] 1 S.C.R. 748, an recherches) c. Southam Inc., [1997] 1 R.C.S. 748,
administrative law case, Iacobucci J. examined the une affaire de droit administratif, le juge Iacobucci
difficulty of drawing distinctions between ques- a examin´e la difficulté de distinguer entre les ques-
tions of law and fact and attempted to define them tions de droit et les questions de fait et il a tent´e de
as follows (at paras. 35-37): les d´efinir ainsi, aux par. 35-37 :

Briefly stated, questions of law are questions about what En r´esumé, les questions de droit concernent la d´etermi-
the correct legal test is; questions of fact are questions nation du crit`ere juridique applicable; les questions de
about what actually took place between the parties; and fait portent sur ce qui s’est r´eellement pass´e entre les
questions of mixed law and fact are questions about parties; et, enfin, les questions de droit et de fait consis-
whether the facts satisfy the legal tests. A simple exam- tent `a déterminer si les faits satisfont au crit`ere juri-
ple will illustrate these concepts. In the law of tort, the dique. Un exemple simple permettra d’illustrer ces con-
question what “negligence” means is a question of law. cepts. En droit de la responsabilit´e civile délictuelle, la
The question whether the defendant did this or that is a question de savoir en quoi consiste la «n´egligence» est
question of fact. And, once it has been decided that the une question de droit. Celle de savoir si le d´efendeur a
applicable standard is one of negligence, the question fait ceci ou cela est une question de fait. Une fois qu’il a
whether the defendant satisfied the appropriate standard ´eté décidé que la norme applicable est la n´egligence, la
of care is a question of mixed law and fact. I recognize, question de savoir si le d´efendeur a respect´e la norme de
however, that the distinction between law on the one diligence appropri´ee est une question de droit et de fait.
hand and mixed law and fact on the other is difficult. On Toutefois, je reconnais que la distinction entre les ques-
occasion, what appears to be mixed law and fact turns tions de droit, d’une part, et celles de droit et de fait,
out to be law, or vice versa. d’autre part, est difficile `a faire. Parfois, ce qui semble

être une question de droit et de fait se r´evèle une ques-
tion de droit, ou vice versa.

For example, the majority of the British Columbia Par exemple, dans Pezim, précité, la Cour d’appel de
Court of Appeal in Pezim, supra, concluded that it was la Colombie-Britannique `a la majorité a conclu que
an error of law to regard newly acquired information on constituait une erreur de droit le fait de consid´erer que
the value of assets as a “material change” in the affairs de nouveaux renseignements sur la valeur d’´eléments
of a company. It was common ground in that case that d’actif ´etaient un «changement important» dans les
the proper test was whether the information constituted affaires d’une soci´eté. Tous ´etaient d’accord pour dire,
a material change; the argument was about whether the dans cette affaire, que le crit`ere appropri´e était de d´eter-
acquisition of information of a certain kind qualified as miner si les renseignements constituaient un change-
such a change. To some extent, then, the question ment important; le d´ebat portait sur la question de savoir
resembled one of mixed law and fact. But the question si l’obtention d’un certain type de renseignements pou-
was one of law, in part because the words in question vait ˆetre qualifiée de changement de cette nature. Dans
were present in a statutory provision and questions of une certaine mesure, donc, la question ressemblait `a une
statutory interpretation are generally questions of law, question de droit et de fait. Il s’agissait cependant d’une
but also because the point in controversy was one that question de droit, en partie parce que les mots en cause
might potentially arise in many cases in the future: the se trouvaient dans une disposition l´egislative et que les
argument was about kinds of information and not questions d’interpr´etation des lois sont g´enéralement des
merely about the particular information that was at issue questions de droit, mais aussi parce que le point liti-
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in that case. The rule on which the British Columbia 
Securities Commission seemed to rely — that newly 
acquired information about the value of assets can con-
stitute a material change — was a matter of law, 
because it had the potential to apply widely to many 
cases. 

By contrast, the matrices of facts at issue in some 
cases are so particular, indeed so unique, that decisions 
about whether they satisfy legal tests do not have any 
great precedential value. If a court were to decide that 
driving at a certain speed on a certain road under certain 
conditions was negligent, its decision would not have 
any great value as a precedent. In short, as the level of 
generality of the challenged proposition approaches 
utter particularity, the matter approaches pure applica-
tion, and hence draws nigh to being an unqualified ques-
tion of mixed law and fact. See R. P. Kerans, Standards 
of Review Employed by Appellate Courts (1994), at 
pp. 103-108. Of course, it is not easy to say precisely 
where the line should be drawn; though in most cases it 
should be sufficiently clear whether the dispute is over a 
general proposition that might qualify as a principle of 
law or over a very particular set of circumstances that is 
not apt to be of much interest to judges and lawyers in 
the future. [Emphasis added.] 

(See also, in a criminal law context, the remarks of 
Arbour J. in R. v. Biniaris, [2000] 1 S.C.R. 381, 
2000 SCC 15, at paras. 21-22.) 

In the case at hand, it appears the change in the 
decision of the panel concerned a matter of law 
and policy. The general question in issue was the 
problem of abandonment of bargaining rights. The 
factual situation as such was well established. It 
was not disputed that when requested to list the 
employers for whose employees it held bargaining 
rights, the IBEW, Local 353 omitted the name of 
Ellis-Don. It was also conceded that the Union had 

gieux etait susceptible de se presenter a nouveau dans 
bon nombre de cas dans le futur: le debat concemait les 
types de renseignements et non simplement les rensei-
gnements particuliers vises par l'instance. La regle sur 
laquelle la British Columbia Securities Commission 
semblait s'etre appuyee — le fait que de nouveaux ren-
seignements sur la valeur d'elements d'actif peuvent 
constituer un changement important — etait une ques-
tion de droit, parce qu'elle etait susceptible de s'appli-
quer a un grand nombre de cas. 

A l' oppose, it arrive que les faits dans certaines 
affaires soient si particuliers, de fait qu'ils soient si 
uniques, que les decisions concemant la question de 
savoir s'ils satisfont aux criteres juridiques n'ont pas 
une grande valeur comme precedents. Si une cour deci-
dait que le fait d'avoir conduit a une certain vitesse, sur 
une route donne et dans des conditions particulieres 
constituait de la negligence, sa decision aurait peu de 
valeur comme precedent. Bref, plus le niveau de genera-
lite de la proposition contest& se rapproche de la parti-
cularite absolue, plus l'affaire prend le caractere d'une 
question d'application pure, et s'approche donc d'une 
question de droit et de fait parfaite. Voir R. P. Kerans, 
Standards of Review Employed by Appellate Courts 
(1994), aux pp. 103 a 108. Il va de soi qu'il n'est pas 
facile de dire avec precision ou doit etre frac& la ligne 
de demarcation; quoique, dans la plupart des cas, la 
situation soit suffisamment claire pour permettre de 
determiner si le litige porte sur une proposition generale 
qui peut etre qualifiee de principe de droit ou sur un 
ensemble fres particulier de circonstances qui n'est pas 
susceptible de presenter beaucoup d'interet pour les 
juges et les avocats dans l'avenir. [Je souligne.] 

(Voir egalement, dans le contexte du droit crimi-
nel, les observations du juge Arbour dans l'arret R. 
c. Biniaris, [2000] 1 R.C.S. 381, 2000 CSC 15, 
par. 21-22.) 

En l'espece, it appert que la modification de la 
decision de la formation portait sur une question 
de droit et de principe. La question generale en 
litige &Mit le probleme de la renonciation aux 
droits de negociation. Les faits en soi etaient bien 
etablis. Il n'etait pas contest& que lorsqu'elle a &I 
enumerer les employeurs relativement auxquels 
elle avait des droits de negociation, la section 
locale 353 de la FIOE a omis d'inscrire le nom de 
Ellis-Don. Il etait egalement admis que le syndicat 
n'avait present& aucune preuve a l'audience devant 
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in that case. The rule on which the British Columbia gieux ´etait susceptible de se pr´esenter `a nouveau dans
Securities Commission seemed to rely — that newly bon nombre de cas dans le futur: le d´ebat concernait les
acquired information about the value of assets can con- types de renseignements et non simplement les rensei-
stitute a material change — was a matter of law, gnements particuliers vis´es par l’instance. La r`egle sur
because it had the potential to apply widely to many laquelle la British Columbia Securities Commission
cases. semblait s’ˆetre appuy´ee — le fait que de nouveaux ren-

seignements sur la valeur d’´eléments d’actif peuvent
constituer un changement important — ´etait une ques-
tion de droit, parce qu’elle ´etait susceptible de s’appli-
quer à un grand nombre de cas.

By contrast, the matrices of facts at issue in some À l’opposé, il arrive que les faits dans certaines
cases are so particular, indeed so unique, that decisions affaires soient si particuliers, de fait qu’ils soient si
about whether they satisfy legal tests do not have any uniques, que les d´ecisions concernant la question de
great precedential value. If a court were to decide that savoir s’ils satisfont aux crit`eres juridiques n’ont pas
driving at a certain speed on a certain road under certain une grande valeur comme pr´ecédents. Si une cour d´eci-
conditions was negligent, its decision would not have dait que le fait d’avoir conduit `a une certaine vitesse, sur
any great value as a precedent. In short, as the level of une route donn´ee et dans des conditions particuli`eres
generality of the challenged proposition approaches constituait de la n´egligence, sa d´ecision aurait peu de
utter particularity, the matter approaches pure applica- valeur comme pr´ecédent. Bref, plus le niveau de g´enéra-
tion, and hence draws nigh to being an unqualified ques- lit´e de la proposition contest´ee se rapproche de la parti-
tion of mixed law and fact. See R. P. Kerans, Standards cularité absolue, plus l’affaire prend le caract`ere d’une
of Review Employed by Appellate Courts (1994), at question d’application pure, et s’approche donc d’une
pp. 103-108. Of course, it is not easy to say precisely question de droit et de fait parfaite. Voir R. P. Kerans,
where the line should be drawn; though in most cases itStandards of Review Employed by Appellate Courts
should be sufficiently clear whether the dispute is over a (1994), aux pp. 103 `a 108. Il va de soi qu’il n’est pas
general proposition that might qualify as a principle of facile de dire avec pr´ecision où doit être trac´ee la ligne
law or over a very particular set of circumstances that is de d´emarcation; quoique, dans la plupart des cas, la
not apt to be of much interest to judges and lawyers in situation soit suffisamment claire pour permettre de
the future. [Emphasis added.] d´eterminer si le litige porte sur une proposition g´enérale

qui peut être qualifiée de principe de droit ou sur un
ensemble tr`es particulier de circonstances qui n’est pas
susceptible de pr´esenter beaucoup d’int´erêt pour les
juges et les avocats dans l’avenir. [Je souligne.]

(See also, in a criminal law context, the remarks of (Voir ´egalement, dans le contexte du droit crimi-
Arbour J. in R. v. Biniaris, [2000] 1 S.C.R. 381, nel, les observations du juge Arbour dans l’arrˆet R.
2000 SCC 15, at paras. 21-22.) c. Biniaris, [2000] 1 R.C.S. 381, 2000 CSC 15,

par. 21-22.)

In the case at hand, it appears the change in the41 En l’espèce, il appert que la modification de la
decision of the panel concerned a matter of law d´ecision de la formation portait sur une question
and policy. The general question in issue was the de droit et de principe. La question g´enérale en
problem of abandonment of bargaining rights. The litige ´etait le problème de la renonciation aux
factual situation as such was well established. It droits de n´egociation. Les faits en soi ´etaient bien
was not disputed that when requested to list the ´etablis. Il n’était pas contest´e que lorsqu’elle a dˆu
employers for whose employees it held bargaining ´enumérer les employeurs relativement auxquels
rights, the IBEW, Local 353 omitted the name of elle avait des droits de n´egociation, la section
Ellis-Don. It was also conceded that the Union had locale 353 de la FIOE a omis d’inscrire le nom de

Ellis-Don. Il était également admis que le syndicat
n’avait présenté aucune preuve `a l’audience devant
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not offered any evidence at the hearing before the 
panel as to the reasons for this failure. 

The position taken in the first draft was that the 
failure to list Ellis-Don in Schedule F created a 
rebuttable presumption of abandonment. The final 
decision discarded the idea that there was such a 
presumption and stated that the omission of Ellis-
Don's name from the schedule merely constituted 
one of the factors to be considered in deciding the 
issue of abandonment. The change consists in a 
different conclusion as to the legal consequences to 
be derived from the facts, which is a pure question 
of law. Moreover, it does not constitute the appli-
cation of an entirely new policy: the change in the 
fmal decision brought it more in line with a num-
ber of cases decided by the OLRB that made it 
very difficult to establish an abandonment of bar-
gaining rights. (See, for example, Lorne's Electric, 
[1987] O.L.R.B. Rep. 1405, at pp. 1408-10). 

The appellant also argued that the change was 
prompted by a re-assessment of the particular facts 
and that it did not really concern a matter of policy 
and law. On the record before us, this amounts to 
little more than speculation. 

3. The Standard for Judicial Review 

The appellant relies heavily on the following 
statement of Gonthier J. in Tremblay, supra, at pp. 
980-81: 

A litigant who sees a "decision" favourable to him 
changed to an unfavourable one shall not think that 
there has been a normal consultation process. .. . 

This comment is quoted out of context. It would 
be useful to quote at length the paragraph from 
which it was excerpted. 

Finally, I would note that the procedure of early sig-
nature of draft decisions by members and assessors fol-
lowed in the case at bar seems to me unadvisable. 
Although this procedure may be practical, it only adds 
to the appearance of bias when a decision maker decides 
to alter his opinion after free consultation with his col-

la formation du secteur de la construction relative-
ment aux motifs de cette omission. 

La position adopt& dans le projet initial etait 
que l'omission d'inscrire Ellis-Don a l'annexe F 
avait donne naissance a une presomption refutable 
de renonciation. La decision defmitive a ecarte 
l'idee d'une presomption de cette nature et a 
indique que l'absence du nom de Ellis-Don de 
l'annexe n'etait qu'un des facteurs qui devaient 
etre examines pour trancher la question de la 
renonciation. La modification consiste en une con-
clusion differente quant aux effets juridiques 
decoulant des faits, ce qui constitue une pure ques-
tion de droit. De plus, elle ne constitue pas l'appli-
cation d'un principe entierement nouveau: la 
modification dans la decision defmitive a rendu 
cette derniere plus compatible avec de nombreuses 
affaires tranchees par la CRTO qui ont fait en sorte 
qu'il est devenu tits difficile de faire la preuve de 
la renonciation a des droits de negociation. (Voir, 
par exemple, Lorne's Electric, [1987] O.L.R.B. 
Rep. 1405, p. 1408 a 1410.) 

L'appelante a egalement pretendu que la modifi-
cation avait ete causee par une reevaluation des 
faits en cause et qu'elle ne portait pas vraiment sur 
une question de principe et de droit. Le dossier 
dont nous sommes saisis indique que cet argument 
releve tout au plus d'une hypothese. 

3. La norme de contrele judiciaire 

L'appelante insiste beaucoup sur la declaration 
suivante faite par le juge Gonthier dans l'arret 
Tremblay, precite, p. 980-981 : 

Le justiciable qui voit une «decision» qui lui etait favo-
rable se changer en decision &favorable ne pensera pas 
qu'il s'agit du processus normal de consultation . . . 

Comme ce commentaire est cite hors contexte, it 
serait bon de le replacer dans son contexte : 

Je souligne finalement que la procedure de signature 
anticipee des projets de decisions par les membres et 
assesseurs suivie en l'espece m'apparait etre a &con-
seiner. Merne si cette procedure s'avere pratique, elle ne 
fait qu'ajouter a l'apparence de partialite lorsqu'un deci-
deur decide de modifier son opinion apres libre consul-
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not offered any evidence at the hearing before the la formation du secteur de la construction relative-
panel as to the reasons for this failure. ment aux motifs de cette omission.

The position taken in the first draft was that the 42La position adopt´ee dans le projet initial ´etait
failure to list Ellis-Don in Schedule F created a que l’omission d’inscrire Ellis-Don `a l’annexe F
rebuttable presumption of abandonment. The final avait donn´e naissance `a une pr´esomption r´efutable
decision discarded the idea that there was such a de renonciation. La d´ecision définitive a écarté
presumption and stated that the omission of Ellis- l’id´ee d’une pr´esomption de cette nature et a
Don’s name from the schedule merely constituted indiqu´e que l’absence du nom de Ellis-Don de
one of the factors to be considered in deciding the l’annexe n’´etait qu’un des facteurs qui devaient
issue of abandonment. The change consists in a ˆetre examin´es pour trancher la question de la
different conclusion as to the legal consequences to renonciation. La modification consiste en une con-
be derived from the facts, which is a pure question clusion diff´erente quant aux effets juridiques
of law. Moreover, it does not constitute the appli- d´ecoulant des faits, ce qui constitue une pure ques-
cation of an entirely new policy: the change in the tion de droit. De plus, elle ne constitue pas l’appli-
final decision brought it more in line with a num- cation d’un principe enti`erement nouveau : la
ber of cases decided by the OLRB that made it modification dans la d´ecision définitive a rendu
very difficult to establish an abandonment of bar- cette derni`ere plus compatible avec de nombreuses
gaining rights. (See, for example, Lorne’s Electric, affaires tranch´ees par la CRTO qui ont fait en sorte
[1987] O.L.R.B. Rep. 1405, at pp. 1408-10). qu’il est devenu tr`es difficile de faire la preuve de

la renonciation `a des droits de n´egociation. (Voir,
par exemple, Lorne’s Electric, [1987] O.L.R.B.
Rep. 1405, p. 1408 `a 1410.)

The appellant also argued that the change was 43L’appelante a ´egalement pr´etendu que la modifi-
prompted by a re-assessment of the particular facts cation avait ´eté caus´ee par une r´eévaluation des
and that it did not really concern a matter of policy faits en cause et qu’elle ne portait pas vraiment sur
and law. On the record before us, this amounts to une question de principe et de droit. Le dossier
little more than speculation. dont nous sommes saisis indique que cet argument

relève tout au plus d’une hypoth`ese.

3. The Standard for Judicial Review 3. La norme de contrˆole judiciaire

The appellant relies heavily on the following 44L’appelante insiste beaucoup sur la d´eclaration
statement of Gonthier J. in Tremblay, supra, at pp. suivante faite par le juge Gonthier dans l’arrˆet
980-81: Tremblay, précité, p. 980-981 :

A litigant who sees a “decision” favourable to him Le justiciable qui voit une «d´ecision» qui lui ´etait favo-
changed to an unfavourable one shall not think that rable se changer en d´ecision défavorable ne pensera pas
there has been a normal consultation process. . . . qu’il s’agit du processus normal de consultation . . .

This comment is quoted out of context. It would 45Comme ce commentaire est cit´e hors contexte, il
be useful to quote at length the paragraph from serait bon de le replacer dans son contexte :
which it was excerpted.

Finally, I would note that the procedure of early sig- Je souligne finalement que la proc´edure de signature
nature of draft decisions by members and assessors fol- anticip´ee des projets de d´ecisions par les membres et
lowed in the case at bar seems to me unadvisable. assesseurs suivie en l’esp`ece m’apparaˆıt être à décon-
Although this procedure may be practical, it only adds seiller. Mˆeme si cette proc´edure s’av`ere pratique, elle ne
to the appearance of bias when a decision maker decides fait qu’ajouter `a l’apparence de partialit´e lorsqu’un d´eci-
to alter his opinion after free consultation with his col- deur d´ecide de modifier son opinion apr`es libre consul-
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leagues. A litigant who sees a "decision" favourable to 
him changed to an unfavourable one will not think that 
there has been a normal consultation process; rather, he 
will have the impression that external pressure has defi-
nitely led persons who were initially favourable to his 
case to change their minds. 

In this paragraph, it appears that Gonthier J. did 
not state a principle of law, but merely commented 
on the effect of an administrative practice that 
required the signature of draft reasons. 

According to the appellant, a change from a 
favourable to an unfavourable result demonstrates 
an apparent failure of natural justice. The appellant 
asserts that its burden is limited to the demonstra-
tion of an apparent failure of natural justice and 
that this should suffice to justify the judicial 
review of the decision of the Board. The appellant 
would not have to establish an actual breach. 

Such a test was never adopted by the law. 
Breaches of natural justice are grounds for judicial 
review, but this complex notion covers a number 
of very diverse situations, particularly bias and 
lack of independence of the adjudicator and the 
audi alteram partem rule in all its variations. 

The appellant tries to extend to every case of 
breach of natural justice an approach limited to the 
problem of bias and lack of independence. The test 
of appearance of a breach was developed for the 
application of the concept of bias mainly in Com-
mittee for Justice and Liberty v. National Energy 
Board, [1978] 1 S.C.R. 369, at p. 394. This test 
was reaffirmed in Valente v. The Queen, [1985] 
2 S.C.R. 673, at p. 689, which dealt with reasona-
ble apprehension of lack of independence. In the 
case of bias, the courts faced the problem of estab-
lishing the state of mind of the decision-maker, 
evidence of which is often difficult to apprehend 
directly. Therefore, the test adopted had to be usu-
ally limited to the demonstration of a reasonable 
apprehension that the mind of the adjudicator 
might be biased. If a requirement to establish 
actual bias had been adopted as a general principle, 

tation avec ses collègues. Le justiciable qui voit une 
«décision» qui lui était favorable se changer en décision 
défavorable ne pensera pas qu'il s'agit du processus 
normal de consultation; il aura plutôt l'impression 
qu'une pression extérieure a bel et bien fait changer 
d'avis les personnes d'abord favorables à sa cause. 

Dans ce paragraphe, le juge Gonthier ne semble 
pas avoir énoncé un principe de droit, mais plutôt 
avoir simplement fait un commentaire sur l'effet 
d'une pratique administrative exigeant la signature 
d'un projet de motifs. 

Selon l'appelante, modifier une décision favora-
ble en une décision défavorable établit une appa-
rence d'absence de justice naturelle. L'appelante 
affirme qu'elle ne doit démontrer que l'apparence 
d'absence de justice naturelle et que cela devrait 
suffire pour justifier le contrôle judiciaire de la 
décision de la Commission. Elle n'aurait pas à éta-
blir l'existence d'une violation réelle des règles de 
justice naturelle. 

Le droit n'a jamais adopté ce critère. La viola-
tion des règles de justice naturelle constitue un 
motif de contrôle judiciaire, mais cette notion com-
plexe s'applique à diverses situations très diffé-
rentes, tout particulièrement la partialité et le 
manque d'indépendance de l'arbitre ainsi que la 
règle audi alteram partem sous toutes ses formes. 

L'appelante tente de rendre applicable à tous les 
cas de violation des règles de justice naturelle une 
démarche limitée au problème de la partialité et du 
manque d'indépendance. Le critère de l'apparence 
de violation a été élaboré en vue de l'application 
du concept de la partialité principalement dans 
l'arrêt Committee for Justice and Liberty c. Office 
national de l'énergie, [1978] 1 R.C.S. 369, p. 394. 
Ce critère a été confirmé de nouveau dans l'arrêt 
Valente c. La Reine, [1985] 2 R.C.S. 673, p. 689, 
qui portait sur la crainte raisonnable de manque 
d'indépendance. Dans le cas de la partialité, les tri-
bunaux étaient placés devant le problème d'établir 
l'état d'esprit de l'arbitre, preuve souvent difficile 
à saisir directement. Par conséquent, le critère 
adopté devait généralement se limiter à la preuve 
d'une crainte raisonnable que l'esprit de l'arbitre 
était susceptible d'être biaisé. Si l'on avait adopté 
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leagues. A litigant who sees a “decision” favourable to tation avec ses coll`egues. Le justiciable qui voit une
him changed to an unfavourable one will not think that «d´ecision» qui lui ´etait favorable se changer en d´ecision
there has been a normal consultation process; rather, he d´efavorable ne pensera pas qu’il s’agit du processus
will have the impression that external pressure has defi- normal de consultation; il aura plutˆot l’impression
nitely led persons who were initially favourable to his qu’une pression ext´erieure a bel et bien fait changer
case to change their minds. d’avis les personnes d’abord favorables `a sa cause.

In this paragraph, it appears that Gonthier J. did Dans ce paragraphe, le juge Gonthier ne semble
not state a principle of law, but merely commented pas avoir ´enoncé un principe de droit, mais plutˆot
on the effect of an administrative practice that avoir simplement fait un commentaire sur l’effet
required the signature of draft reasons. d’une pratique administrative exigeant la signature

d’un projet de motifs.

According to the appellant, a change from a46 Selon l’appelante, modifier une d´ecision favora-
favourable to an unfavourable result demonstrates ble en une d´ecision défavorable ´etablit une appa-
an apparent failure of natural justice. The appellant rence d’absence de justice naturelle. L’appelante
asserts that its burden is limited to the demonstra- affirme qu’elle ne doit d´emontrer que l’apparence
tion of an apparent failure of natural justice and d’absence de justice naturelle et que cela devrait
that this should suffice to justify the judicial suffire pour justifier le contrˆole judiciaire de la
review of the decision of the Board. The appellant d´ecision de la Commission. Elle n’aurait pas `a éta-
would not have to establish an actual breach. blir l’existence d’une violation r´eelle des r`egles de

justice naturelle.

Such a test was never adopted by the law.47 Le droit n’a jamais adopt´e ce critère. La viola-
Breaches of natural justice are grounds for judicial tion des r`egles de justice naturelle constitue un
review, but this complex notion covers a number motif de contrˆole judiciaire, mais cette notion com-
of very diverse situations, particularly bias and plexe s’applique `a diverses situations tr`es diffé-
lack of independence of the adjudicator and the rentes, tout particuli`erement la partialit´e et le
audi alteram partem rule in all its variations. manque d’ind´ependance de l’arbitre ainsi que la

règle audi alteram partem sous toutes ses formes.

The appellant tries to extend to every case of48 L’appelante tente de rendre applicable `a tous les
breach of natural justice an approach limited to the cas de violation des r`egles de justice naturelle une
problem of bias and lack of independence. The test d´emarche limit´ee au probl`eme de la partialit´e et du
of appearance of a breach was developed for the manque d’ind´ependance. Le crit`ere de l’apparence
application of the concept of bias mainly in Com- de violation a ´eté élaboré en vue de l’application
mittee for Justice and Liberty v. National Energy du concept de la partialit´e principalement dans
Board, [1978] 1 S.C.R. 369, at p. 394. This test l’arrˆet Committee for Justice and Liberty c. Office
was reaffirmed in Valente v. The Queen, [1985] national de l’énergie, [1978] 1 R.C.S. 369, p. 394.
2 S.C.R. 673, at p. 689, which dealt with reasona- Ce crit`ere a été confirmé de nouveau dans l’arrˆet
ble apprehension of lack of independence. In theValente c. La Reine, [1985] 2 R.C.S. 673, p. 689,
case of bias, the courts faced the problem of estab- qui portait sur la crainte raisonnable de manque
lishing the state of mind of the decision-maker, d’ind´ependance. Dans le cas de la partialit´e, les tri-
evidence of which is often difficult to apprehend bunaux ´etaient plac´es devant le probl`eme d’établir
directly. Therefore, the test adopted had to be usu- l’´etat d’esprit de l’arbitre, preuve souvent difficile
ally limited to the demonstration of a reasonable `a saisir directement. Par cons´equent, le crit`ere
apprehension that the mind of the adjudicator adopt´e devait g´enéralement se limiter `a la preuve
might be biased. If a requirement to establish d’une crainte raisonnable que l’esprit de l’arbitre
actual bias had been adopted as a general principle, ´etait susceptible d’ˆetre biais´e. Si l’on avait adopt´e
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judicial review for bias would have been a rare 
event indeed. 

In the case of an alleged violation of the audi 
alteram partem rule, even if it can be difficult to 
obtain evidence to that effect in certain cases, the 
applicant for judicial review must establish an 
actual breach. There is no authority for the pro-
position put forward by the appellant that an 
"apprehended" breach is sufficient to trigger judi-
cial review. In Consolidated-Bathurst, supra, the 
reasons of Gonthier J. clearly distinguished the two 
problems: bias and audi alteram partem. On the 
one hand, Gonthier J. examined whether the pro-
cess of institutional consultation created an appre-
hension of bias. While reviewing the application of 
the audi alteram partem rule, he never indicated 
that an apprehension of breach was sufficient to 
justify intervention. Indeed, he found that the 
record before the Court revealed no evidence that 
any other issues or arguments had been discussed 
at the full Board meeting. Therefore, he held that 
the appellant had failed to prove a breach of the 
audi alteram partem rule: see Consolidated-Bath-
urst, at pp. 339-40. Thus, one has to look at the 
nature of the natural justice problem involved to 
determine the threshold for judicial review. Con-
solidated-Bathurst does not stand as authority for 
the assertion that the threshold for judicial review 
in every case of alleged breach of natural justice is 
merely an apprehended breach of natural justice. 

In support of its argument, the appellant also 
invoked the ruling of this Court in Kane v. Board 
of Governors of the University of British Colum-
bia, [1980] 1 S.C.R. 1105, where Dickson J. (as he 
then was) wrote at p. 1116: 

We [i.e., the Court] are not concerned with proof of 
actual prejudice, but rather with the possibility or the 
likelihood of prejudice in the eyes of reasonable per-
sons. 

comme principe general l'obligation de prouver 
l'existence d'une partialite reelle, le contr8le judi-
ciaire pour motif de partialite aurait vraiment ete 
un evenement rare. 

Dans le cas d'une presumee violation de la regle 
audi alteram partem, mei= s'il peut s'averer diffi-
cile de prouver ce fait dans certains cas, celui qui 
demande le contr8le judiciaire doit demontrer 
l'existence d'une violation reelle. Aucune decision 
n'appuie la proposition avancee par l'appelante, 
selon laquelle une « crainte » de violation suffit 
pour donner lieu au contrille judiciaire. Dans Con-
solidated-Bathurst, precite, le juge Gonthier a fait 
une distinction claire entre les deux problemes : la 
partialite et la regle audi alteram partem. D'une 
part, il a examine la question de savoir si le proces-
sus de consultation institutionnelle avait donne lieu 
a une crainte de partialite. En etudiant l'application 
de la regle audi alteram partem, it n'a jamais 
indique qu'une crainte de violation suffisait pour 
justifier une intervention. En fait, il etait d'avis que 
le dossier dont notre Cour etait saisie ne revelait 
aucune preuve que d'autres questions ou argu-
ments avaient ete abordes a la reunion pleniere de 
la Commission. Il a donc conclu que l'appelant 
n'avait pas reussi a demontrer l'existence d'une 
violation de la regle audi alteram partem : voir 
Cons olidated-B athurst , p. 339-340. Par conse-
quent, it faut examiner la nature du probleme de 
justice naturelle en cause pour determiner le seuil 
justifiant le contr8le judiciaire. L'arret Consolida-
ted-Bathurst n'appuie pas l'affirmation que le seuil 
justifiant le contrille judiciaire dans tous les cas de 
presumee violation des regles de justice naturelle 
est simplement la crainte de violation de ces 
regles. 

A l'appui de son argument, l'appelante a egale-
ment invoque la decision rendue par notre Cour 
dans Kane c. Conseil d'administration de l'Uni-
versit6 de la Colombie-Britannique, [1980] 
1 R.C.S. 1105, oil le juge Dickson (plus tard Juge 
en chef) a ecrit a la p. 1116 : 

Nous [c.-à-d., notre Cour] ne sommes pas concemes ici 
par la preuve de l'existence d'un prejudice reel mais 
pluteit par la possibility ou la probabilite qu'aux yeux 
des gens raisonnables, it existe un prejudice. 
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judicial review for bias would have been a rare comme principe g´enéral l’obligation de prouver
event indeed. l’existence d’une partialit´e réelle, le contrˆole judi-

ciaire pour motif de partialit´e aurait vraiment ´eté
un événement rare.

In the case of an alleged violation of the audi 49Dans le cas d’une pr´esumée violation de la r`egle
alteram partem rule, even if it can be difficult to audi alteram partem, même s’il peut s’av´erer diffi-
obtain evidence to that effect in certain cases, the cile de prouver ce fait dans certains cas, celui qui
applicant for judicial review must establish an demande le contrˆole judiciaire doit d´emontrer
actual breach. There is no authority for the pro- l’existence d’une violation r´eelle. Aucune d´ecision
position put forward by the appellant that an n’appuie la proposition avanc´ee par l’appelante,
“apprehended” breach is sufficient to trigger judi- selon laquelle une « crainte » de violation suffit
cial review. In Consolidated-Bathurst, supra, the pour donner lieu au contrˆole judiciaire. Dans Con-
reasons of Gonthier J. clearly distinguished the twosolidated-Bathurst, précité, le juge Gonthier a fait
problems: bias and audi alteram partem. On the une distinction claire entre les deux probl`emes : la
one hand, Gonthier J. examined whether the pro- partialit´e et la règle audi alteram partem. D’une
cess of institutional consultation created an appre- part, il a examin´e la question de savoir si le proces-
hension of bias. While reviewing the application of sus de consultation institutionnelle avait donn´e lieu
the audi alteram partem rule, he never indicated `a une crainte de partialit´e. En étudiant l’application
that an apprehension of breach was sufficient to de la r`egle audi alteram partem, il n’a jamais
justify intervention. Indeed, he found that the indiqu´e qu’une crainte de violation suffisait pour
record before the Court revealed no evidence that justifier une intervention. En fait, il ´etait d’avis que
any other issues or arguments had been discussed le dossier dont notre Cour ´etait saisie ne r´evélait
at the full Board meeting. Therefore, he held that aucune preuve que d’autres questions ou argu-
the appellant had failed to prove a breach of the ments avaient ´eté abord´es à la réunion plénière de
audi alteram partem rule: see Consolidated-Bath- la Commission. Il a donc conclu que l’appelant
urst, at pp. 339-40. Thus, one has to look at the n’avait pas r´eussi à démontrer l’existence d’une
nature of the natural justice problem involved to violation de la r`egle audi alteram partem : voir
determine the threshold for judicial review. Con- Consolidated-Bathurst, p. 339-340. Par cons´e-
solidated-Bathurst does not stand as authority for quent, il faut examiner la nature du probl`eme de
the assertion that the threshold for judicial review justice naturelle en cause pour d´eterminer le seuil
in every case of alleged breach of natural justice is justifiant le contrˆole judiciaire. L’arrêt Consolida-
merely an apprehended breach of natural justice.ted-Bathurst n’appuie pas l’affirmation que le seuil

justifiant le contrˆole judiciaire dans tous les cas de
présumée violation des r`egles de justice naturelle
est simplement la crainte de violation de ces
règles.

In support of its argument, the appellant also 50À l’appui de son argument, l’appelante a ´egale-
invoked the ruling of this Court in Kane v. Board ment invoqu´e la décision rendue par notre Cour
of Governors of the University of British Colum- dans Kane c. Conseil d’administration de l’Uni-
bia, [1980] 1 S.C.R. 1105, where Dickson J. (as heversité de la Colombie-Britannique, [1980]
then was) wrote at p. 1116: 1 R.C.S. 1105, o`u le juge Dickson (plus tard Juge

en chef) a ´ecrit à la p. 1116 :

We [i.e., the Court] are not concerned with proof of Nous [c.-`a-d., notre Cour] ne sommes pas concern´es ici
actual prejudice, but rather with the possibility or the par la preuve de l’existence d’un pr´ejudice réel mais
likelihood of prejudice in the eyes of reasonable per- plutˆot par la possibilit´e ou la probabilit´e qu’aux yeux
sons. des gens raisonnables, il existe un pr´ejudice.
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However, this excerpt does flot have the meaning 
ascribed to it by the appellant. In Kane, the appli-
cant had established an actual breach of the audi 
alteram partem ride: during the deliberations of 
the Board of Governors of UBC on a disciplinary 
matter, the President of the University had pro-
vided the decision-makers with supplementary 
facts in the absence of the parties. Dickson J., writ-
ing for the majority, simply said that once a breach 
of the audi alteram partem ride had been made 
out, it was not necessary to prove that this breach 
had caused an actual prejudice to the litigant, but 
only the likelihood of it. 

In the present case, the Court must apply the 
normal standards of judicial review in matters 
involving the audi alteram partem ride. In support 
of its allegation of a breach of the audi alteram 
partem ride, Ellis-Don had to demonstrate an 
actual breach. As stated above, it could not get 
directly at the evidence after the dismissal of its 
interlocutory motion. The record as such does not 
indicate any breach of this nature. The only infor-
mation available is that discussions took place at 
the full Board meeting and that a change was made 
on a question of law and policy in the draft deci-
sion. This is not sufficient to warrant judicial 
review. 

The case reveals a tension between the fairness 
of the process and the principle of deliberative 
secrecy. The existence of this tension was con-
ceded by Gonthier J. in Tremblay, supra, at pp. 
965-66. Undoubtedly, the principle of deliberative 
secrecy creates serious difficulties for parties who 
fear that they may have been the victims of inap-
propriate tampering with the decision of the adju-
dicators who actually heard them. Even if this 
Court has refused to grant the same level of protec-
tion to the deliberations of administrative tribunats 
as to those of the civil and criminal courts, and 
would allow interrogation and discovery as to the 
process followed, Gonthier J. recognized that this 
principle of deliberative secrecy played an impor-

Cet extrait n'a toutefois pas la signification que lui 
attribue l'appelante. Dans Kane, le demandeur 
avait démontré l'existence d'une violation réelle de 
la règle audi alteram partem : au cours des délibé-
rations du Conseil d'administration de l'U.C.-B. 
dans une affaire disciplinaire, le président de l'uni-
versité avait fait part aux arbitres de faits supplé-
mentaires en l'absence des parties. S'exprimant au 
nom des juges majoritaires, le juge Dickson a sim-
plement affirmé qu'une fois la violation de la règle 
audi alteram partem établie, il n'était pas néces-
saire de prouver que cette violation avait causé un 
préjudice réel au justiciable, mais seulement de 
démontrer la probabilité de préjudice. 

Dans la présente affaire, notre Cour doit appli-
quer les normes de contrôle judiciaire habituelles 
dans les questions portant sur la règle audi alteram 
partem. Pour étayer son allégation de violation de 
la règle audi alteram partem, Ellis-Don devait 
démontrer l'existence d'une violation réelle. 
Comme je l'ai mentionné précédemment, elle n'a 
pas pu obtenir de preuve directe à la suite du rejet 
de sa requête interlocutoire. À sa face même, le 
dossier n'indique aucune violation de cette nature. 
Les seuls renseignements disponibles sont que des 
discussions ont eu lieu à la réunion plénière de la 
Commission et qu'une modification a été apportée 
relativement à une question de droit et de principe 
qui figurait dans le projet de décision. Cela n'est 
pas suffisant pour justifier un contrôle judiciaire. 

La présente affaire révèle l'existence d'une ten-
sion entre le caractère équitable du processus et le 
principe du secret du délibéré. L'existence de cette 
tension a été admise par le juge Gonthier dans 
Tremblay, précité, p. 965-966. Il ne fait aucun 
doute que le principe du secret du délibéré crée de 
graves difficultés aux parties qui craignent avoir 
été victimes de manipulation de la décision des 
arbitres qui les ont entendues. Bien que notre Cour 
ait refusé d'accorder le même niveau de protection 
aux délibérations des tribunaux administratifs qu'à 
celles des cours de justice civile et criminelle et 
qu'elle n'ait pas permis l'interrogatoire et l'inter-
rogatoire préalable relativement au processus suivi, 
le juge Gonthier a reconnu que ce principe du 
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However, this excerpt does not have the meaning Cet extrait n’a toutefois pas la signification que lui
ascribed to it by the appellant. In Kane, the appli- attribue l’appelante. Dans Kane, le demandeur
cant had established an actual breach of the audi avait démontré l’existence d’une violation r´eelle de
alteram partem rule: during the deliberations of la r`egle audi alteram partem : au cours des d´elibé-
the Board of Governors of UBC on a disciplinary rations du Conseil d’administration de l’U.C.-B.
matter, the President of the University had pro- dans une affaire disciplinaire, le pr´esident de l’uni-
vided the decision-makers with supplementary versit´e avait fait part aux arbitres de faits suppl´e-
facts in the absence of the parties. Dickson J., writ- mentaires en l’absence des parties. S’exprimant au
ing for the majority, simply said that once a breach nom des juges majoritaires, le juge Dickson a sim-
of the audi alteram partem rule had been made plement affirm´e qu’une fois la violation de la r`egle
out, it was not necessary to prove that this breachaudi alteram partem établie, il n’était pas n´eces-
had caused an actual prejudice to the litigant, but saire de prouver que cette violation avait caus´e un
only the likelihood of it. pr´ejudice réel au justiciable, mais seulement de

démontrer la probabilit´e de préjudice.

In the present case, the Court must apply the51 Dans la pr´esente affaire, notre Cour doit appli-
normal standards of judicial review in matters quer les normes de contrˆole judiciaire habituelles
involving the audi alteram partem rule. In support dans les questions portant sur la r`egle audi alteram
of its allegation of a breach of the audi alteram partem. Pour étayer son all´egation de violation de
partem rule, Ellis-Don had to demonstrate an la r`egle audi alteram partem, Ellis-Don devait
actual breach. As stated above, it could not get d´emontrer l’existence d’une violation r´eelle.
directly at the evidence after the dismissal of its Comme je l’ai mentionn´e précédemment, elle n’a
interlocutory motion. The record as such does not pas pu obtenir de preuve directe `a la suite du rejet
indicate any breach of this nature. The only infor- de sa requˆete interlocutoire. ̀A sa face mˆeme, le
mation available is that discussions took place at dossier n’indique aucune violation de cette nature.
the full Board meeting and that a change was made Les seuls renseignements disponibles sont que des
on a question of law and policy in the draft deci- discussions ont eu lieu `a la réunion plénière de la
sion. This is not sufficient to warrant judicial Commission et qu’une modification a ´eté apport´ee
review. relativement `a une question de droit et de principe

qui figurait dans le projet de d´ecision. Cela n’est
pas suffisant pour justifier un contrˆole judiciaire.

The case reveals a tension between the fairness52 La présente affaire r´evèle l’existence d’une ten-
of the process and the principle of deliberative sion entre le caract`ere équitable du processus et le
secrecy. The existence of this tension was con- principe du secret du d´elibéré. L’existence de cette
ceded by Gonthier J. in Tremblay, supra, at pp. tension a ´eté admise par le juge Gonthier dans
965-66. Undoubtedly, the principle of deliberativeTremblay, précité, p. 965-966. Il ne fait aucun
secrecy creates serious difficulties for parties who doute que le principe du secret du d´elibéré crée de
fear that they may have been the victims of inap- graves difficult´es aux parties qui craignent avoir
propriate tampering with the decision of the adju- ´eté victimes de manipulation de la d´ecision des
dicators who actually heard them. Even if this arbitres qui les ont entendues. Bien que notre Cour
Court has refused to grant the same level of protec- ait refus´e d’accorder le mˆeme niveau de protection
tion to the deliberations of administrative tribunals aux d´elibérations des tribunaux administratifs qu’`a
as to those of the civil and criminal courts, and celles des cours de justice civile et criminelle et
would allow interrogation and discovery as to the qu’elle n’ait pas permis l’interrogatoire et l’inter-
process followed, Gonthier J. recognized that this rogatoire pr´ealable relativement au processus suivi,
principle of deliberative secrecy played an impor- le juge Gonthier a reconnu que ce principe du
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tant role in safeguarding the independence of 
administrative adjudicators. 

Deliberative secrecy also favours administrative 
consistency by granting protection to a consulta-
tive process that involves interaction between the 
adjudicators who have heard the case and the 
members who have not, within the rules set down 
in Consolidated-Bathurst, supra. Without such 
protection, there could be a chilling effect on insti-
tutional consultations, thereby depriving adminis-
trative tribunals of a critically important means of 
achieving consistency. 

Satisfying those requirements of consistency 
and independence comes undoubtedly at a price, 
this price being that the process becomes less open 
and that litigants face tough hurdles when attempt-
ing to build the evidentiary foundation for a suc-
cessful challenge based on alleged breaches of nat-
ural justice (see, e.g., H. N. Janisch, "Consistency, 
Rulemaking and Consolidated-Bathurst" (1991), 
16 Queen's L.J. 95; D. Lemieux, "L'équilibre 
nécessaire entre la cohérence institutionnelle et 
l'indépendance des membres d'un tribunal 
administratif: Tremblay c. Québec (Commission 
des affaires sociales)" (1992), 71 Can. Bar Rev. 
734). The present case provides an excellent exam-
ple of those difficulties. 

After the dismissal of its interlocutory motion, 
the appellant could not examine the officers of the 
Board on the process that had been followed. In 
the absence of any further evidence, this Court 
cannot reverse the presumption of regularity of the 
administrative process simply because of a change 
in the reasons for the decision, especially when the 
change is limited on its face to questions of law 
and policy, as discussed above. A contrary 
approach to the presumption would deprive admin-
istrative tribunals of the independence that the 
principle of deliberative secrecy assures them in 
their decision-making process. It could also jeop-
ardize institutionalized consultation proceedings 
that have become more necessary than ever to 

secret du délibéré jouait un rôle important dans la 
protection de l'indépendance des arbitres adminis-
tratifs. 

Le secret du délibéré favorise également la 
cohérence administrative au moyen de la protec-
tion qu'il confère à un processus consultatif qui 
comporte une interaction entre les arbitres qui ont 
entendu l'affaire et les membres qui ne l'ont pas 
entendue, dans le cadre des règles établies dans 
Consolidated-Bathurst, précité. Sans cette protec-
tion, il risque d'y avoir un effet paralysant sur les 
consultations institutionnelles, ce qui priverait les 
tribunaux administratifs d'un moyen essentiel 
d'assurer la cohérence. 

Il ne fait aucun doute que le respect de ces exi-
gences de cohérence et d'indépendance est assorti 
d'un prix, ce prix étant que le processus devient 
moins ouvert et que les justiciables font face à de 
grands obstacles lorsqu'ils tentent de bâtir le fon-
dement probatoire permettant d'avoir gain de 
cause dans une contestation fondée sur de présu-
mées violations des règles de justice naturelle 
(voir, p. ex., H. N. Janisch, « Consistency, Rule-
making and Consolidated-Bathurst» (1991), 16 
Queen's L.J. 95; D. Lemieux, «L'équilibre néces-
saire entre la cohérence institutionnelle et l'indé-
pendance des membres d'un tribunal administra-
tif : Tremblay c. Québec (Commission des affaires 
sociales) » (1992), 71 R. du B. can. 734). La pré-
sente affaire fournit un excellent exemple de ces 
difficultés. 

Après le rejet de sa requête interlocutoire, l'ap-
pelante n'a pu interroger les responsables de la 
Commission au sujet du processus suivi. En l'ab-
sence de toute preuve additionnelle, notre Cour ne 
peut pas écarter la présomption de régularité du 
processus administratif simplement en raison 
d'une modification dans les motifs de la décision, 
surtout lorsque la modification est limitée à sa face 
même à des questions de droit et de principe, 
comme je l'ai mentionné précédemment. Une 
méthode contraire relative à la présomption prive-
rait les tribunaux administratifs de l'indépendance 
que le principe du secret du délibéré leur confère 
dans le cadre de leur processus décisionnel. Cela 
pourrait également compromettre des procédures 
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tant role in safeguarding the independence of secret du d´elibéré jouait un rˆole important dans la
administrative adjudicators. protection de l’ind´ependance des arbitres adminis-

tratifs.

Deliberative secrecy also favours administrative 53Le secret du d´elibéré favorise ´egalement la
consistency by granting protection to a consulta- coh´erence administrative au moyen de la protec-
tive process that involves interaction between the tion qu’il conf`ere à un processus consultatif qui
adjudicators who have heard the case and the comporte une interaction entre les arbitres qui ont
members who have not, within the rules set down entendu l’affaire et les membres qui ne l’ont pas
in Consolidated-Bathurst, supra. Without such entendue, dans le cadre des r`egles établies dans
protection, there could be a chilling effect on insti-Consolidated-Bathurst, précité. Sans cette protec-
tutional consultations, thereby depriving adminis- tion, il risque d’y avoir un effet paralysant sur les
trative tribunals of a critically important means of consultations institutionnelles, ce qui priverait les
achieving consistency. tribunaux administratifs d’un moyen essentiel

d’assurer la coh´erence.

Satisfying those requirements of consistency 54Il ne fait aucun doute que le respect de ces exi-
and independence comes undoubtedly at a price, gences de coh´erence et d’ind´ependance est assorti
this price being that the process becomes less open d’un prix, ce prix ´etant que le processus devient
and that litigants face tough hurdles when attempt- moins ouvert et que les justiciables font face `a de
ing to build the evidentiary foundation for a suc- grands obstacles lorsqu’ils tentent de bˆatir le fon-
cessful challenge based on alleged breaches of nat- dement probatoire permettant d’avoir gain de
ural justice (see, e.g., H. N. Janisch, “Consistency, cause dans une contestation fond´ee sur de pr´esu-
Rulemaking and Consolidated-Bathurst” (1991), mées violations des r`egles de justice naturelle
16 Queen’s L.J. 95; D. Lemieux, “L’équilibre (voir, p. ex., H. N. Janisch, « Consistency, Rule-
nécessaire entre la coh´erence institutionnelle et making and Consolidated-Bathurst » (1991), 16
l’ind épendance des membres d’un tribunalQueen’s L.J. 95; D. Lemieux, « L’équilibre néces-
administratif: Tremblay c. Québec (Commission saire entre la coh´erence institutionnelle et l’ind´e-
des affaires sociales)” (1992), 71 Can. Bar Rev. pendance des membres d’un tribunal administra-
734). The present case provides an excellent exam- tif : Tremblay c. Québec (Commission des affaires
ple of those difficulties. sociales) » (1992), 71 R. du B. can. 734). La pré-

sente affaire fournit un excellent exemple de ces
difficult és.

After the dismissal of its interlocutory motion, 55Après le rejet de sa requˆete interlocutoire, l’ap-
the appellant could not examine the officers of the pelante n’a pu interroger les responsables de la
Board on the process that had been followed. In Commission au sujet du processus suivi. En l’ab-
the absence of any further evidence, this Court sence de toute preuve additionnelle, notre Cour ne
cannot reverse the presumption of regularity of the peut pas ´ecarter la pr´esomption de r´egularité du
administrative process simply because of a change processus administratif simplement en raison
in the reasons for the decision, especially when the d’une modification dans les motifs de la d´ecision,
change is limited on its face to questions of law surtout lorsque la modification est limit´ee à sa face
and policy, as discussed above. A contrary mˆeme à des questions de droit et de principe,
approach to the presumption would deprive admin- comme je l’ai mentionn´e précédemment. Une
istrative tribunals of the independence that the m´ethode contraire relative `a la présomption prive-
principle of deliberative secrecy assures them in rait les tribunaux administratifs de l’ind´ependance
their decision-making process. It could also jeop- que le principe du secret du d´elibéré leur confère
ardize institutionalized consultation proceedings dans le cadre de leur processus d´ecisionnel. Cela
that have become more necessary than ever to pourrait ´egalement compromettre des proc´edures
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ensure the consistency and predictability of the 
decisions of administrative tribunals. 

4. Conclusion on the Grounds for Judicial 
Review 

The record shows no indication of a change on 
the facts, of impropriety or of a violation of the 
principles governing institutional consultation. 
Any intervention would have to be based on mere 
speculation about what might have happened dur-
ing the consultation with the full Board. The judi-
cial review of a decision of an administrative body 
may not rest on speculative grounds. Thus, the 
Divisional Court and the Court of Appeal of Onta-
rio correctly applied the rules governing judicial 
review when they dismissed the appellant' s appli-
cation. 

5. Failure to Ask for Reconsideration 

There was also some discussion in this Court 
about the failure of the appellant to ask for recon-
sideration. However, even the Board conceded that 
in the circumstances, reconsideration did not con-
stitute an absolute prerequisite to judicial review. 
In the present case, it might have been a good tac-
tical move that would perhaps have elicited some 
information from the Board about its consultation 
process, but the principles of judicial review did 
not require the use or exhaustion of this particular 
remedy. Of course, in some cases, failure to seek 
reconsideration might be a factor to be weighed by 
superior courts when determining whether to grant 
a remedy in an application for judicial review. 

VII. Conclusion 

For these reasons, I would dismiss the appeal 
with costs. 

de consultation institutionnelle, devenues plus 
nécessaires que jamais pour assurer la cohérence et 
la prévisibilité des décisions des tribunaux admi-
nistratifs. 

4. Conclusion relative aux motifs de contrôle 
judiciaire 

Le dossier ne donne aucune indication d'une 
modification quant aux faits, d'une irrégularité ou 
d'une violation des principes régissant la consulta-
tion institutionnelle. Toute intervention serait 
nécessairement fondée sur de simples hypothèses 
au sujet de ce qui a pu se passer pendant la consul-
tation à la réunion plénière de la Commission. Le 
contrôle judiciaire de la décision d'un organisme 
administratif ne peut pas reposer sur des motifs 
hypothétiques. Par conséquent, la Cour division-
naire et la Cour d'appel de l'Ontario ont correcte-
ment appliqué les règles régissant le contrôle judi-
ciaire lorsqu'elles ont rejeté la demande de 
l'appelante. 

5. L'omission de demander un nouvel examen 

L'omission de l'appelante de demander un nou-
vel examen a également été abordée devant notre 
Cour. Toutefois, même la Commission a admis 
que, dans les circonstances, un nouvel examen ne 
constituait pas un préalable obligatoire au contrôle 
judiciaire. En l'espèce, cela aurait pu constituer 
une bonne tactique qui aurait peut-être permis de 
tirer des renseignements de la Commission au sujet 
de son processus de consultation, mais les prin-
cipes applicables au contrôle judiciaire n'exi-
geaient pas l'usage ou l'épuisement de ce recours 
particulier. Il va sans dire que, dans certains cas, 
l'omission de demander un nouvel examen pour-
rait constituer un facteur qu'une cour de juridiction 
supérieure devrait prendre en considération pour 
déterminer s'il y a lieu d'accorder un redressement 
dans le cadre d'une demande de contrôle judi-
ciaire. 

VII. Conclusion 

Pour ces motifs, je suis d'avis de rejeter le pour-
voi avec dépens. 
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ensure the consistency and predictability of the de consultation institutionnelle, devenues plus
decisions of administrative tribunals. n´ecessaires que jamais pour assurer la coh´erence et

la prévisibilité des d´ecisions des tribunaux admi-
nistratifs.

4. Conclusion on the Grounds for Judicial 4. Conclusion relative aux motifs de contrˆole
Review judiciaire

The record shows no indication of a change on56 Le dossier ne donne aucune indication d’une
the facts, of impropriety or of a violation of the modification quant aux faits, d’une irr´egularité ou
principles governing institutional consultation. d’une violation des principes r´egissant la consulta-
Any intervention would have to be based on mere tion institutionnelle. Toute intervention serait
speculation about what might have happened dur- n´ecessairement fond´ee sur de simples hypoth`eses
ing the consultation with the full Board. The judi- au sujet de ce qui a pu se passer pendant la consul-
cial review of a decision of an administrative body tation `a la réunion plénière de la Commission. Le
may not rest on speculative grounds. Thus, the contrˆole judiciaire de la d´ecision d’un organisme
Divisional Court and the Court of Appeal of Onta- administratif ne peut pas reposer sur des motifs
rio correctly applied the rules governing judicial hypoth´etiques. Par cons´equent, la Cour division-
review when they dismissed the appellant’s appli- naire et la Cour d’appel de l’Ontario ont correcte-
cation. ment appliqu´e les règles régissant le contrˆole judi-

ciaire lorsqu’elles ont rejet´e la demande de
l’appelante.

5. Failure to Ask for Reconsideration 5. L’omission de demander un nouvel examen

There was also some discussion in this Court57 L’omission de l’appelante de demander un nou-
about the failure of the appellant to ask for recon- vel examen a ´egalement ´eté abord´ee devant notre
sideration. However, even the Board conceded that Cour. Toutefois, mˆeme la Commission a admis
in the circumstances, reconsideration did not con- que, dans les circonstances, un nouvel examen ne
stitute an absolute prerequisite to judicial review. constituait pas un pr´ealable obligatoire au contrˆole
In the present case, it might have been a good tac- judiciaire. En l’esp`ece, cela aurait pu constituer
tical move that would perhaps have elicited some une bonne tactique qui aurait peut-ˆetre permis de
information from the Board about its consultation tirer des renseignements de la Commission au sujet
process, but the principles of judicial review did de son processus de consultation, mais les prin-
not require the use or exhaustion of this particular cipes applicables au contrˆole judiciaire n’exi-
remedy. Of course, in some cases, failure to seek geaient pas l’usage ou l’´epuisement de ce recours
reconsideration might be a factor to be weighed by particulier. Il va sans dire que, dans certains cas,
superior courts when determining whether to grant l’omission de demander un nouvel examen pour-
a remedy in an application for judicial review. rait constituer un facteur qu’une cour de juridiction

supérieure devrait prendre en consid´eration pour
déterminer s’il y a lieu d’accorder un redressement
dans le cadre d’une demande de contrˆole judi-
ciaire.

VII. Conclusion VII. Conclusion

For these reasons, I would dismiss the appeal58 Pour ces motifs, je suis d’avis de rejeter le pour-
with costs. voi avec dépens.
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The reasons of Major and Binnie JJ. were deliv-
ered by 

BINNIE J. (dissenting) — It is occasionally 
observed that the most important person in the 
hearing room is the party that has just lost a case. 
Whatever may be the loser's bitterness or incredu-
lity at the outcome, the overriding imperative is 
that the outcome was — and was seen to be —
reached impartially under a fair procedure. That is 
the overriding issue in this appeal. 

The appellant, a general contractor in the Onta-
rio construction industry, claims that 30 years ago 
the respondent union abandoned whatever bargain-
ing rights it held for the employees of the appellant 
and its subcontractors. It complains that a panel of 
the Ontario Labour Relations Board that had heard 
weeks of evidence and argument and which 
reached an initial decision in the appellant's 
favour, subsequently abdicated its adjudicative 
responsibilities in favour of a full Board meeting. 
The Chair of the Board, the Alternate Chair, the 20 
Vice-Chairs and about 40 other members were 
invited to the meeting to discuss the decision 
before its release in the absence of the parties 
whose interests were directly at stake. The appel-
lant was given no opportunity to address evidence 
or argument to this wider audience. 

The appellant's complaint is thus that a decision 
in its favour, based on what the Board itself char-
acterized as an issue of fact, was changed to one 
against it immediately following a full Board 
meeting called specifically to consider the reasons 
for decision in this specific case. It further com-
plains that the Board resisted every legal avenue 
for the appellant to shed further light on how or 
why that change occurred. The appellant says it 
has been unfairly dealt with. 

Version francaise des motifs des juges Major et 
Binnie rendus par 

LE JUGE BINNIE (dissident) — On fait parfois 
remarquer que la personne la plus importante dans 
la salle d'audience est la partie qui vient tout juste 
de perdre une cause. Malgre l'amertume ou l'in-
credulite du perdant face a l'issue de l'affaire, 
l'exigence predominante est que la conclusion ait 
ete, et ait pare &re, tiree de facon impartiale dans 
le cadre d'une procedure equitable. Il s'agit de la 
question predominante dans le present pourvoi. 

L'appelante, un entrepreneur general ceuvrant 
dans l'industrie de la construction en Ontario, pre-
tend qu'il y a 30 ans le syndicat intime a renonce 
aux droits de negociation qu'il pouvait detenir 
relativement a ses employes et a ses sous-traitants. 
Elle se plaint qu'une formation de la Commission 
des relations de travail de l'Ontario, qui a examine 
des elements de preuve et entendu des arguments 
pendant des semaines et a rendu une decision ini-
tiale en faveur de l'appelante, a ensuite abandonne 
ses responsabilites decisionnelles en faveur de la 
Commission en reunion pleniere. Le president de 
la Commission, le president suppleant, les 20 vice-
presidents et quelque 40 autres membres ont ete 
invites a la reunion, avant que la decision ne soit 
rendue publique, pour en discuter en l'absence des 
parties dont les interats etaient directement 
touches. Aucune possibilite n'a ete offerte a l'ap-
pelante de presenter des elements de preuve ou des 
arguments a cet auditoire plus nombreux. 

La plainte de l'appelante reside donc dans le fait 
qu'une decision avait ete rendue en sa faveur, a la 
lumiere de ce que la Commission elle-mame quali-
fiait de question de fait, pour ensuite &re modifiee 
a son desavantage suivant irnmediatement une 
reunion pleniere de la Commission convoquee pre-
cisement en vue de l'examen des motifs de la deci-
sion rendue dans cette affaire. L'appelante se 
plaint egalement du fait que la Commission a con-
teste tous les moyens legaux qui lui auraient per-
mis d'en connaitre davantage sur la facon dont ce 
changement s'est produit ou sur les raisons pour 
lesquelles it s'est produit. L'appelante dit avoir ete 
traitee inequitablement. 
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The reasons of Major and Binnie JJ. were deliv- Version fran¸caise des motifs des juges Major et
ered by Binnie rendus par 

BINNIE J. (dissenting) — It is occasionally 59LE JUGE BINNIE (dissident) — On fait parfois
observed that the most important person in the remarquer que la personne la plus importante dans
hearing room is the party that has just lost a case. la salle d’audience est la partie qui vient tout juste
Whatever may be the loser’s bitterness or incredu- de perdre une cause. Malgr´e l’amertume ou l’in-
lity at the outcome, the overriding imperative is cr´edulité du perdant face `a l’issue de l’affaire,
that the outcome was — and was seen to be — l’exigence pr´edominante est que la conclusion ait
reached impartially under a fair procedure. That is ´eté, et ait paru ˆetre, tirée de fa¸con impartiale dans
the overriding issue in this appeal. le cadre d’une proc´edure équitable. Il s’agit de la

question pr´edominante dans le pr´esent pourvoi.

The appellant, a general contractor in the Onta- 60L’appelante, un entrepreneur g´enéral œuvrant
rio construction industry, claims that 30 years ago dans l’industrie de la construction en Ontario, pr´e-
the respondent union abandoned whatever bargain- tend qu’il y a 30 ans le syndicat intim´e a renonc´e
ing rights it held for the employees of the appellant aux droits de n´egociation qu’il pouvait d´etenir
and its subcontractors. It complains that a panel of relativement `a ses employ´es et à ses sous-traitants.
the Ontario Labour Relations Board that had heard Elle se plaint qu’une formation de la Commission
weeks of evidence and argument and which des relations de travail de l’Ontario, qui a examin´e
reached an initial decision in the appellant’s des ´eléments de preuve et entendu des arguments
favour, subsequently abdicated its adjudicative pendant des semaines et a rendu une d´ecision ini-
responsibilities in favour of a full Board meeting. tiale en faveur de l’appelante, a ensuite abandonn´e
The Chair of the Board, the Alternate Chair, the 20 ses responsabilit´es décisionnelles en faveur de la
Vice-Chairs and about 40 other members were Commission en r´eunion plénière. Le pr´esident de
invited to the meeting to discuss the decision la Commission, le pr´esident suppl´eant, les 20 vice-
before its release in the absence of the parties pr´esidents et quelque 40 autres membres ont ´eté
whose interests were directly at stake. The appel- invit´es à la réunion, avant que la d´ecision ne soit
lant was given no opportunity to address evidence rendue publique, pour en discuter en l’absence des
or argument to this wider audience. parties dont les int´erêts étaient directement

touchés. Aucune possibilit´e n’a été offerte à l’ap-
pelante de pr´esenter des ´eléments de preuve ou des
arguments `a cet auditoire plus nombreux.

The appellant’s complaint is thus that a decision 61La plainte de l’appelante r´eside donc dans le fait
in its favour, based on what the Board itself char- qu’une d´ecision avait ´eté rendue en sa faveur, `a la
acterized as an issue of fact, was changed to one lumi`ere de ce que la Commission elle-mˆeme quali-
against it immediately following a full Board fiait de question de fait, pour ensuite ˆetre modifiée
meeting called specifically to consider the reasons `a son d´esavantage suivant imm´ediatement une
for decision in this specific case. It further com- r´eunion plénière de la Commission convoqu´ee pré-
plains that the Board resisted every legal avenue cis´ement en vue de l’examen des motifs de la d´eci-
for the appellant to shed further light on how or sion rendue dans cette affaire. L’appelante se
why that change occurred. The appellant says it plaint ´egalement du fait que la Commission a con-
has been unfairly dealt with. test´e tous les moyens l´egaux qui lui auraient per-

mis d’en connaˆıtre davantage sur la fa¸con dont ce
changement s’est produit ou sur les raisons pour
lesquelles il s’est produit. L’appelante dit avoir ´eté
traitée inéquitablement.
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When this Court decided in IWA v. Consoli-
dated-Bathurst Packaging Ltd., [1990] 1 S.C.R. 
282, that panel members could consult with the 
full Board on matters of policy as opposed to 
issues of fact, it was feared in some quarters that 
the integrity of administrative decision-making 
could appear to be compromised without effective 
redress. This appeal tests the limits of the Consoli-
dated-Bathurst rule. It also tests the availability of 
effective redress for non-observance of those 
limits. 

The Board has long treated abandonment of bar-
gaining rights as a question of fact. In its initial 
decision prepared by the Vice-Chair, which the 
Board acknowledged to be authentic, the panel 
wrote that it "has found unequivocal evidence of 
abandonment by the applicant [union] of its bar-
gaining rights prior to 1978" (para. 55), being the 
date when the Ontario construction industry went 
to province-wide bargaining. In its revised deci-
sion, the Vice-Chair wrote that "considering all the 
circumstances, the Board does not fmd that Local 
353 abandoned its bargaining rights prior to the 
introduction of province-wide bargaining" ([1992] 
OLRB Rep. 147, at para. 54). The evidence dis-
closes no explanation for the change other than the 
full Board meeting. In my view, Consolidated-
Bathurst should not be interpreted to authorize the 
full Board to micro-manage the output of particu-
lar panels to the extent evident in this case. The 
concept of "policy" has been stretched beyond its 
breaking point. The principle that "he who hears 
must decide" should be vindicated. I would there-
fore allow the appeal and return the issue to be 
addressed by a different panel of the Board. 

Lorsque notre Cour a decide dans l'arret SITBA 
c. Consolidated-Bathurst Packaging Ltd., [1990] 
1 R.C.S. 282, que les membres d'une formation 
pouvaient consulter la Commission dans son 
ensemble sur des questions de principe, par oppo-
sition a des questions de fait, certains craignaient 
que l'integrite du processus de decision adminis-
trative puisse paraitre compromise sans qu'il n'y 
ait de redressement efficace. Le present pourvoi 
amen la Cour a se pencher sur les limites de la 
regle etablie dans l'arret Consolidated-Bathurst. Il 
l'amene egalement a examiner la possibilite de 
redressement efficace en cas de non-respect de ces 
limites. 

La Commission a longtemps considers la renon-
ciation aux droits de negociation comme une ques-
tion de fait. Dans sa decision initiale preparee par 
la vice-presidente et dont la Commission a reconnu 
l'authenticite, la formation a ecrit qu'elle [TRADUC-
TION] « a conclu a l'existence d'une preuve sans 
equivoque que la demanderesse [la FIDE] a 
renonce a ses droits de negociation avant 1978 » 
(par. 55), soit la date a laquelle l'industrie de la 
construction en Ontario est pass& a un regime de 
negociation a l'echelle de la province. Dans la 
decision revisee de la formation, la vice-presidente 
a ecrit que [TRADUCTION] « vu l'ensemble des cir-
constances, la Commission estime que la section 
locale 353 n'a pas renonce a ses droits de negocia-
tion avant la mise en ceuvre du regime de negocia-
tion a l'echelle de la province » ([1992] OLRB 
Rep. 147, par. 54). Aucune explication pour le 
changement ne ressort de la preuve autre que la 
tenue de la reunion pleniere de la Commission. Je 
suis d'avis que l'arret Consolidated-Bathurst ne 
doit pas etre interprets comme permettant a la 
Commission dans son ensemble de faire la micro-
gestion des conclusions tirees par des formations 
particulieres d'une fanon aussi evidente que dans 
la presente affaire. La notion de « principe » a ete 
demesurement &endue. Le principe voulant que 
« celui qui entend doit trancher » doit etre defendu. 
Je suis donc d'avis d'accueillir le pourvoi et de 
renvoyer la question pour qu'elle soit examinee 
par une formation differente de la Commission. 
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dated-Bathurst Packaging Ltd., [1990] 1 S.C.R. c. Consolidated-Bathurst Packaging Ltd., [1990]
282, that panel members could consult with the 1 R.C.S. 282, que les membres d’une formation
full Board on matters of policy as opposed to pouvaient consulter la Commission dans son
issues of fact, it was feared in some quarters that ensemble sur des questions de principe, par oppo-
the integrity of administrative decision-making sition `a des questions de fait, certains craignaient
could appear to be compromised without effective que l’int´egrité du processus de d´ecision adminis-
redress. This appeal tests the limits of the Consoli- trative puisse paraˆıtre compromise sans qu’il n’y
dated-Bathurst rule. It also tests the availability of ait de redressement efficace. Le pr´esent pourvoi
effective redress for non-observance of those am`ene la Cour `a se pencher sur les limites de la
limits. règle établie dans l’arrˆet Consolidated-Bathurst. Il

l’amène également `a examiner la possibilit´e de
redressement efficace en cas de non-respect de ces
limites.

63 La Commission a longtemps consid´eré la renon-The Board has long treated abandonment of bar-
ciation aux droits de n´egociation comme une ques-gaining rights as a question of fact. In its initial
tion de fait. Dans sa d´ecision initiale pr´eparée pardecision prepared by the Vice-Chair, which the
la vice-présidente et dont la Commission a reconnuBoard acknowledged to be authentic, the panel
l’authenticité, la formation a ´ecrit qu’elle [TRADUC-wrote that it “has found unequivocal evidence of
TION] « a conclu `a l’existence d’une preuve sansabandonment by the applicant [union] of its bar-
équivoque que la demanderesse [la FIOE] againing rights prior to 1978” (para. 55), being the
renoncé à ses droits de n´egociation avant 1978 »date when the Ontario construction industry went
(par. 55), soit la date `a laquelle l’industrie de lato province-wide bargaining. In its revised deci-
construction en Ontario est pass´ee à un régime desion, the Vice-Chair wrote that “considering all the
négociation `a l’échelle de la province. Dans lacircumstances, the Board does not find that Local
décision révisée de la formation, la vice-pr´esidente353 abandoned its bargaining rights prior to the
a écrit que [TRADUCTION] « vu l’ensemble des cir-introduction of province-wide bargaining” ([1992]
constances, la Commission estime que la sectionOLRB Rep. 147, at para. 54). The evidence dis-
locale 353 n’a pas renonc´e à ses droits de n´egocia-closes no explanation for the change other than the
tion avant la mise en œuvre du r´egime de n´egocia-full Board meeting. In my view, Consolidated-
tion à l’échelle de la province » ([1992] OLRBBathurst should not be interpreted to authorize the
Rep. 147, par. 54). Aucune explication pour lefull Board to micro-manage the output of particu-
changement ne ressort de la preuve autre que lalar panels to the extent evident in this case. The
tenue de la r´eunion plénière de la Commission. Jeconcept of “policy” has been stretched beyond its
suis d’avis que l’arrˆet Consolidated-Bathurst nebreaking point. The principle that “he who hears
doit pas être interpr´eté comme permettant `a lamust decide” should be vindicated. I would there-
Commission dans son ensemble de faire la micro-fore allow the appeal and return the issue to be
gestion des conclusions tir´ees par des formationsaddressed by a different panel of the Board.
particulières d’une fa¸con aussi ´evidente que dans
la présente affaire. La notion de « principe » a ´eté
démesur´ement étendue. Le principe voulant que
« celui qui entend doit trancher » doit ˆetre défendu.
Je suis donc d’avis d’accueillir le pourvoi et de
renvoyer la question pour qu’elle soit examin´ee
par une formation diff´erente de la Commission.
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I have had the benefit of reading the reasons of 
my colleague LeBel J. and will not duplicate his 
description of the events leading to the present 
controversy or his review of the leading authori-
ties. I will elaborate only as may be necessary to 
identify my points of disagreement. 

Standard of Review 

The respondent union argues that the Board's 
decision should be set aside only if it is "patently 
unreasonable". This presupposes that the error was 
made within the Board's jurisdiction. The appel-
lant contends that the panel of the Board lost juris-
diction when it called for a full Board meeting to 
discuss what it regards as a question of fact. Com-
pliance with the rules of natural justice is a legal 
issue. The standard of review is correctness as 
noted in D. J. M. Brown and J. M. Evans, Judicial 
Review of Administrative Action in Canada (loose-
leaf), vol. 2, at para. 14:2300, pp. 14-14 and 14-15: 

. .. whether the administrative decision-maker has 
breached the rules of natural justice or the duty of proce-
dural fairness by failing to permit any, or adequate, par-
ticipation by the person concerned will usually be 
assessed on the basis of "correctness." And the presence 
of a privative clause will be of no consequence in this 
regard. 

I think this is a correct statement of the law. 

He Who Hears Must Decide 

Nothing is more fundamental to administrative 
law than the principle that he who hears must 
decide. Consolidated-Bathurst, supra, affirmed the 
vigour of this general rule while recognizing an 
exception for a full board meeting to give "quality 
and coherence" in matters of Board policy 
(p. 324). Policy issues were thought to be different 
from fact fmding, and the latter was ruled off-

J'ai eu l'avantage de lire les motifs de mon col-
legue le juge LeBel, et je ne reprendrai pas sa des-
cription des evenements qui ont merle au present 
litige ni son examen des precedents. J'apporterai 
des precisions seulement dans la mesure oil cela 
m'est necessaire pour indiquer les points sur les-
quels je suis en desaccord. 

La norme de contr8le 

Le syndicat intime pretend que la decision de la 
Commission ne doit &re &art& que si elle est 
«manifestement deraisonnable ». Cela suppose 
que l'erreur a ete commise dans le cadre de la 
competence de la Commission. L'appelante sou-
tient que la formation a perdu competence lors-
qu'elle a demande la tenue d'une reunion pleniere 
de la Commission pour discuter de ce qu'elle con-
sidere comme une question de fait. La conformite 
aux regles de justice naturelle est une question de 
droit. La norme de contrille est celle de la decision 
correcte, comme l'ont souligne D. J. M. Brown et 
J. M. Evans dans Judicial Review of Administra-
tive Action in Canada (feuilles mobiles), vol. 2, 
par. 14:2300, p. 14-14 et 14-15 : 

[TRADUCTI0N] . ..la question de savoir si le decideur 
administratif a contrevenu aux regles de justice naturelle 
ou a l'obligation d'equite procedurale en ne permettant 
pas a la personne concern& d'apporter sa participation 
ou une participation adequate est generalement evaluee 
selon la norme de la « decision correcte ». Et la pre-
sence d'une clause privative n'a aucune consequence a 
cet egard. 

J'estime qu'il s'agit d'un &once correct du droit. 

Celui qui entend doit trancher 

Rien n'est plus fondamental en droit administra-
tif que le principe voulant que celui qui entend doit 
decider. L'arrat Consolidated-Bathurst, precite, a 
confirme l'importance de cette regle generale tout 
en reconnaissant l'existence d'une exception s'ap-
pliquant aux reunions plenieres de la Commission 
et visant a donner de la « qualite et de [la] cohe-
rence » a ses politiques (p. 324). Les questions de 
principe ont ete jugees differentes de l'appreciation 
des faits, qui, a-t-on estime, ne pouvait mame pas 

20
01

 S
C

C
 4

 (
C

an
LI

I)
 

[2001] 1 R.C.S. 253ELLIS-DON c. ONTARIO (CRT) Le juge Binnie

I have had the benefit of reading the reasons of 64J’ai eu l’avantage de lire les motifs de mon col-
my colleague LeBel J. and will not duplicate his l`egue le juge LeBel, et je ne reprendrai pas sa des-
description of the events leading to the present cription des ´evénements qui ont men´e au présent
controversy or his review of the leading authori- litige ni son examen des pr´ecédents. J’apporterai
ties. I will elaborate only as may be necessary to des pr´ecisions seulement dans la mesure o`u cela
identify my points of disagreement. m’est n´ecessaire pour indiquer les points sur les-

quels je suis en d´esaccord.

Standard of Review La norme de contrˆole

The respondent union argues that the Board’s 65Le syndicat intim´e prétend que la d´ecision de la
decision should be set aside only if it is “patently Commission ne doit ˆetre écartée que si elle est
unreasonable”. This presupposes that the error was « manifestement d´eraisonnable ». Cela suppose
made within the Board’s jurisdiction. The appel- que l’erreur a ´eté commise dans le cadre de la
lant contends that the panel of the Board lost juris- comp´etence de la Commission. L’appelante sou-
diction when it called for a full Board meeting to tient que la formation a perdu comp´etence lors-
discuss what it regards as a question of fact. Com- qu’elle a demand´e la tenue d’une r´eunion plénière
pliance with the rules of natural justice is a legal de la Commission pour discuter de ce qu’elle con-
issue. The standard of review is correctness as sid`ere comme une question de fait. La conformit´e
noted in D. J. M. Brown and J. M. Evans, Judicial aux règles de justice naturelle est une question de
Review of Administrative Action in Canada (loose- droit. La norme de contrˆole est celle de la d´ecision
leaf), vol. 2, at para. 14:2300, pp. 14-14 and 14-15: correcte, comme l’ont soulign´e D. J. M. Brown et

J. M. Evans dans Judicial Review of Administra-
tive Action in Canada (feuilles mobiles), vol. 2,
par. 14:2300, p. 14-14 et 14-15 :

. . . whether the administrative decision-maker has [TRADUCTION] . . . la question de savoir si le d´ecideur
breached the rules of natural justice or the duty of proce- administratif a contrevenu aux r`egles de justice naturelle
dural fairness by failing to permit any, or adequate, par- ou `a l’obligation d’équité procédurale en ne permettant
ticipation by the person concerned will usually be pas `a la personne concern´ee d’apporter sa participation
assessed on the basis of “correctness.” And the presence ou une participation ad´equate est g´enéralement ´evaluée
of a privative clause will be of no consequence in this selon la norme de la « d´ecision correcte ». Et la pr´e-
regard. sence d’une clause privative n’a aucune cons´equence `a

cet égard.

I think this is a correct statement of the law. J’estime qu’il s’agit d’un ´enoncé correct du droit.

He Who Hears Must Decide Celui qui entend doit trancher

Nothing is more fundamental to administrative 66Rien n’est plus fondamental en droit administra-
law than the principle that he who hears must tif que le principe voulant que celui qui entend doit
decide. Consolidated-Bathurst, supra, affirmed the d´ecider. L’arrêt Consolidated-Bathurst, précité, a
vigour of this general rule while recognizing an confirm´e l’importance de cette r`egle générale tout
exception for a full board meeting to give “quality en reconnaissant l’existence d’une exception s’ap-
and coherence” in matters of Board policy pliquant aux r´eunions pl´enières de la Commission
(p. 324). Policy issues were thought to be different et visant `a donner de la « qualit´e et de [la] coh´e-
from fact finding, and the latter was ruled off- rence » `a ses politiques (p. 324). Les questions de

principe ont été jugées différentes de l’appr´eciation
des faits, qui, a-t-on estim´e, ne pouvait mˆeme pas
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limits even for discussion at the full Board meet-
ing, per Gonthier J., at p. 335: 

Full board meetings held on an ex parte basis do 
entail some disadvantages from the point of view of the 
audi alteram partem rule because the parties are not 
aware of what is said at those meetings and do not have 
an opportunity to reply to new arguments made by the 
persons present at the meeting. In addition, there is 
always the danger that the persons present at the meet-
ing may discuss the evidence. [Emphasis added.] 

At p. 339, Gonthier J. stressed that the Consoli-
dated-Bathurst principle is limited to "legal or pol-
icy arguments not raising issues of fact" (emphasis 
added): 

It is true that on factual matters the parties must be 
given a "fair opportunity . . . for correcting or contra-
dicting any relevant statement prejudicial to their 
view".. . . However, the rule with respect to legal or 
policy arguments not raising issues of fact is somewhat 
more lenient because the parties only have the right to 
state their case adequately and to answer contrary argu-
ments. [Emphasis added.] 

It appears more probable than not that at the full 
Board meeting in this case there was a discussion 
about factual matters which likely included "state-
ment[s] prejudicial to [the appellant' s] view" 
because the panel subsequently reversed itself on 
the appropriateness of an adverse inference against 
the union for its failure to lead relevant evidence, 
reversed itself on the issue of abandonment, and 
thus reversed itself on the outcome of the hearing. 

The Issue of Abandonment 

The Ontario Labour Relations Act, 1995, S.O. 
1995, c. 1 ("the Act") does not speak of abandon-
ment of bargaining rights. The concept was devel-
oped in the Board's jurisprudence to allow termi-
nation of the bargaining rights of a union that fails 
to "actively promote those rights". These princi-
ples were adopted by the panel, citing earlier cases, 

être abordée à la réunion plénière de la Commis-
sion, le juge Gonthier, à la p. 335 : 

Les réunions plénières de la Commission tenues ex 
parte comportent certains inconvénients sur le plan de 
la règle audi alteram partem parce que les parties ne 
savent pas ce qui a été dit à ces réunions et n'ont pas la 
possibilité de répliquer aux nouveaux arguments soumis 
par les personnes qui y ont assisté. De plus, il y a tou-
jours le risque que les personnes présentes à la réunion 
discutent de la preuve. [Je souligne.] 

À la p. 339, le juge Gonthier a souligné que le 
principe établi dans l'arrêt Consolidated-B athurst 
se limitait aux « arguments juridiques ou de poli-
tique qui ne soulèvent pas de questions de fait » 
(italiques ajoutés) : 

Il est vrai que relativement aux questions de fait, les par-
ties doivent obtenir une [TRADUCTION] «possibilité rai-
sonnable [. . .] de corriger ou de contredire tout énoncé 
pertinent qui nuit à leur point de vue» [. . .] Cependant, 
la règle relative aux arguments juridiques ou de poli-
tique qui ne soulèvent pas des questions de fait est un 
peu moins sévère puisque les parties n'ont que le droit 
de présenter leur cause adéquatement et de répondre aux 
arguments qui leur sont défavorables. [Je souligne.] 

Il paraît plus probable que des questions fac-
tuelles comprenant vraisemblablement des 
« énoncé[s] [. . .] qui nui[sent au] point de vue [de 
l'appelante] » ont été abordées à la réunion plé-
nière de la Commission en l'espèce, parce que la 
formation a par la suite renversé sa propre décision 
sur l'opportunité d'une conclusion défavorable au 
syndicat en raison de son omission de produire une 
preuve pertinente et qu'elle l'a renversée sur la 
question de la renonciation et quant à l'issue de 
l'audience. 

La question de la renonciation 

La Loi de 1995 sur les relations de travail de 
l'Ontario, L.O. 1995, ch. 1 (« la Loi ») ne traite pas 
de la renonciation aux droits de négociation. Cette 
notion a été élaborée dans la jurisprudence de la 
Commission en vue de permettre l'abolition des 
droits de négociation d'un syndicat qui fait défaut 
de faire la [TRADUCTION] «promotion active de ces 
droits ». Citant des décisions antérieures, la forma-
tion a adopté ces principes en utilisant des termes 
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limits even for discussion at the full Board meet- ˆetre abord´ee à la réunion plénière de la Commis-
ing, per Gonthier J., at p. 335: sion, le juge Gonthier, `a la p. 335 :

Full board meetings held on an ex parte basis do Les r´eunions pl´enières de la Commission tenues ex
entail some disadvantages from the point of view of theparte comportent certains inconv´enients sur le plan de
audi alteram partem rule because the parties are not la r`egle audi alteram partem parce que les parties ne
aware of what is said at those meetings and do not have savent pas ce qui a ´eté dit à ces r´eunions et n’ont pas la
an opportunity to reply to new arguments made by the possibilit´e de répliquer aux nouveaux arguments soumis
persons present at the meeting. In addition, there is par les personnes qui y ont assist´e. De plus, il y a tou-
always the danger that the persons present at the meet- jours le risque que les personnes pr´esentes `a la réunion
ing may discuss the evidence. [Emphasis added.] discutent de la preuve. [Je souligne.]

At p. 339, Gonthier J. stressed that the Consoli- À la p. 339, le juge Gonthier a soulign´e que le
dated-Bathurst principle is limited to “legal or pol- principe ´etabli dans l’arrˆet Consolidated-Bathurst
icy arguments not raising issues of fact” (emphasis se limitait aux « arguments juridiques ou de poli-
added): tique qui ne soulèvent pas de questions de fait »

(italiques ajout´es) :

It is true that on factual matters the parties must be Il est vrai que relativement aux questions de fait, les par-
given a “fair opportunity . . . for correcting or contra- ties doivent obtenir une [TRADUCTION] «possibilité rai-
dicting any relevant statement prejudicial to their sonnable [. . .] de corriger ou de contredire tout ´enoncé
view”. . . .However, the rule with respect to legal or pertinent qui nuit `a leur point de vue» [. . .] Cependant,
policy arguments not raising issues of fact is somewhat la r`egle relative aux arguments juridiques ou de poli-
more lenient because the parties only have the right to tique qui ne soul`event pas des questions de fait est un
state their case adequately and to answer contrary argu- peu moins s´evère puisque les parties n’ont que le droit
ments. [Emphasis added.] de pr´esenter leur cause ad´equatement et de r´epondre aux

arguments qui leur sont d´efavorables. [Je souligne.]

It appears more probable than not that at the full67 Il paraı̂t plus probable que des questions fac-
Board meeting in this case there was a discussion tuelles comprenant vraisemblablement des
about factual matters which likely included “state- « ´enoncé[s] [. . .] qui nui[sent au] point de vue [de
ment[s] prejudicial to [the appellant’s] view” l’appelante] » ont ´eté abord´ees à la réunion plé-
because the panel subsequently reversed itself on ni`ere de la Commission en l’esp`ece, parce que la
the appropriateness of an adverse inference against formation a par la suite renvers´e sa propre d´ecision
the union for its failure to lead relevant evidence, sur l’opportunit´e d’une conclusion d´efavorable au
reversed itself on the issue of abandonment, and syndicat en raison de son omission de produire une
thus reversed itself on the outcome of the hearing. preuve pertinente et qu’elle l’a renvers´ee sur la

question de la renonciation et quant `a l’issue de
l’audience.

The Issue of Abandonment La question de la renonciation

The Ontario Labour Relations Act, 1995, S.O.68 La Loi de 1995 sur les relations de travail de
1995, c. 1 (“the Act”) does not speak of abandon- l’Ontario, L.O. 1995, ch. 1 (« la Loi ») ne traite pas
ment of bargaining rights. The concept was devel- de la renonciation aux droits de n´egociation. Cette
oped in the Board’s jurisprudence to allow termi- notion a ´eté élaborée dans la jurisprudence de la
nation of the bargaining rights of a union that fails Commission en vue de permettre l’abolition des
to “actively promote those rights”. These princi- droits de n´egociation d’un syndicat qui fait d´efaut
ples were adopted by the panel, citing earlier cases, de faire la [TRADUCTION] « promotion active de ces

droits ». Citant des d´ecisions ant´erieures, la forma-
tion a adopt´e ces principes en utilisant des termes
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in identical terms in para. 43 of its initial decision 
and para. 43 of its final decision: 

Over the last 20 years the principle of abandonment 
has been deeply entrenched in the Board's jurispru-
dence. Once a union has obtained bargaining rights 
either through certification or voluntary recognition it is 
expected that it will actively promote those rights. If a 
union declines to pursue bargaining rights it may lose 
them through disuse. Whether a union has abandoned its 
bargaining rights is a matter which must be assessed on 
the facts of each individual case, but once the Board is 
satisfied that a union has failed to preserve its rights, the 
union may no longer rely on them to support the 
appointment of a Conciliation Officer under section 15 
of the Act. . . . [Emphasis added.] 

The issue for the panel, therefore, was whether the 
respondent union had "actively promote[d]" its 
bargaining rights with the appellant, or had lost 
them "through disuse". 

The Initial Decision 

I take the following events from the initial deci-
sion prepared for the panel dated December 1991. 
(It seems to be more than a draft. It appears from 
the "true copy" in the record that the original was 
signed by the presiding Vice-Chair.) 

On January 12, 1990, IBEW Local 894 grieved 
the appellant's subcontract of electrical work to a 
non-union contractor. It claimed that the appellant 
was bound by the current province-wide agreement 
between the Electrical Contractors Association of 
Ontario and the IBEW Construction Council of 
Ontario. The appellant took the position that it was 
not party to that agreement. In response, the union 
reached back almost 30 years to a "working agree-
ment" the IBEW, Local 353 had signed with the 
appellant in 1962. The appellant's position was 
that if there was voluntary recognition of IBEW 
bargaining rights at that time (which it denied), 
such bargaining rights had been abandoned no 
later than the early 1970s when the Electrical Con-
tractors Association of Toronto sought accredita-
tion as bargaining agent for employers with whom 

identiques au par. 43 de sa décision initiale et au 
par. 43 de sa décision défmitive : 

[TRADUCTION] Au cours des 20 dernières années, le 
principe de la renonciation s'est profondément enraciné 
dans la jurisprudence de la Commission. Une fois qu'un 
syndicat a obtenu des droits de négociation par voie 
d'accréditation ou de reconnaissance volontaire, on s'at-
tend à ce qu'il fasse la promotion active de ces droits. Si 
un syndicat néglige d'exercer des droits de négociation, 
il peut les perdre par inaction. La question de savoir si 
un syndicat a renoncé à ses droits de négociation doit 
être examinée à la lumière des faits de chaque affaire 
particulière, mais une fois que la Commission est con-
vaincue qu'un syndicat a omis de préserver ses droits, le 
syndicat ne peut plus les invoquer pour demander la 
nomination du conciliateur prévu par l'article 15 de la 
Loi. . . [Je souligne.] 

La question que devait donc trancher la formation 
était de savoir si le syndicat intimé avait fait la 
« promotion active » de ses droits de négociation 
envers l'appelante ou s'il les avait perdus «par 
inaction ». 

La décision initiale 

Je tire les événements suivants de la décision 
initiale préparée pour la formation et datée de 
décembre 1991. (Il semble s'agir de plus qu'une 
ébauche. Il ressort de la «copie certifiée con-
forme» figurant au dossier que l'original a été 
signé par la vice-présidente.) 

Le 12 janvier 1990, la section locale 894 de la 
FIOE a déposé un grief visant le marché de sous-
traitance de travaux d'électricité conclu par l'appe-
lante avec un entrepreneur dont les employés 
n'étaient pas syndiqués. Elle a prétendu que l'ap-
pelante était liée par la convention en cours à 
l'échelle de la province entre l'Electrical Contrac-
tors Association of Ontario et le conseil des 
métiers de la construction de la FIOE pour l'Onta-
rio. L'appelante a soutenu ne pas être partie à cette 
convention. En réponse, le syndicat a fait un recul 
de 30 ans environ dans le passé pour invoquer une 
[TRADUCTION] « convention de travail » que la sec-
tion locale 353 de la FIOE avait signée avec l'ap-
pelante en 1962. L'appelante a avancé que s'il y 
avait eu reconnaissance volontaire des droits de 
négociation de la FIOE à cette époque (ce qu'elle a 
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in identical terms in para. 43 of its initial decision identiques au par. 43 de sa d´ecision initiale et au
and para. 43 of its final decision: par. 43 de sa d´ecision définitive :

Over the last 20 years the principle of abandonment [TRADUCTION] Au cours des 20 derni`eres ann´ees, le
has been deeply entrenched in the Board’s jurispru- principe de la renonciation s’est profond´ement enracin´e
dence. Once a union has obtained bargaining rights dans la jurisprudence de la Commission. Une fois qu’un
either through certification or voluntary recognition it is syndicat a obtenu des droits de n´egociation par voie
expected that it will actively promote those rights. If a d’accr´editation ou de reconnaissance volontaire, on s’at-
union declines to pursue bargaining rights it may lose tend `a ce qu’il fasse la promotion active de ces droits. Si
them through disuse. Whether a union has abandoned its un syndicat n´eglige d’exercer des droits de n´egociation,
bargaining rights is a matter which must be assessed on il peut les perdre par inaction. La question de savoir si
the facts of each individual case, but once the Board is un syndicat a renonc´e à ses droits de n´egociation doit
satisfied that a union has failed to preserve its rights, the ˆetre examin´ee à la lumière des faits de chaque affaire
union may no longer rely on them to support the particuli`ere, mais une fois que la Commission est con-
appointment of a Conciliation Officer under section 15 vaincue qu’un syndicat a omis de pr´eserver ses droits, le
of the Act. . . . [Emphasis added.] syndicat ne peut plus les invoquer pour demander la

nomination du conciliateur pr´evu par l’article 15 de la
Loi. . . [Je souligne.]

The issue for the panel, therefore, was whether the La question que devait donc trancher la formation
respondent union had “actively promote[d]” its ´etait de savoir si le syndicat intim´e avait fait la
bargaining rights with the appellant, or had lost « promotion active » de ses droits de n´egociation
them “through disuse”. envers l’appelante ou s’il les avait perdus « par

inaction ».

The Initial Decision La d´ecision initiale

I take the following events from the initial deci- 69Je tire les ´evénements suivants de la d´ecision
sion prepared for the panel dated December 1991. initiale pr´eparée pour la formation et dat´ee de
(It seems to be more than a draft. It appears from d´ecembre 1991. (Il semble s’agir de plus qu’une
the “true copy” in the record that the original was ´ebauche. Il ressort de la « copie certifi´ee con-
signed by the presiding Vice-Chair.) forme » figurant au dossier que l’original a ´eté

signé par la vice-pr´esidente.)

On January 12, 1990, IBEW Local 894 grieved 70Le 12 janvier 1990, la section locale 894 de la
the appellant’s subcontract of electrical work to a FIOE a d´eposé un grief visant le march´e de sous-
non-union contractor. It claimed that the appellant traitance de travaux d’´electricité conclu par l’appe-
was bound by the current province-wide agreement lante avec un entrepreneur dont les employ´es
between the Electrical Contractors Association of n’´etaient pas syndiqu´es. Elle a pr´etendu que l’ap-
Ontario and the IBEW Construction Council of pelante ´etait liée par la convention en cours `a
Ontario. The appellant took the position that it was l’´echelle de la province entre l’Electrical Contrac-
not party to that agreement. In response, the union tors Association of Ontario et le conseil des
reached back almost 30 years to a “working agree- m´etiers de la construction de la FIOE pour l’Onta-
ment” the IBEW, Local 353 had signed with the rio. L’appelante a soutenu ne pas ˆetre partie `a cette
appellant in 1962. The appellant’s position was convention. En r´eponse, le syndicat a fait un recul
that if there was voluntary recognition of IBEW de 30 ans environ dans le pass´e pour invoquer une
bargaining rights at that time (which it denied), [TRADUCTION] « convention de travail » que la sec-
such bargaining rights had been abandoned no tion locale 353 de la FIOE avait sign´ee avec l’ap-
later than the early 1970s when the Electrical Con- pelante en 1962. L’appelante a avanc´e que s’il y
tractors Association of Toronto sought accredita- avait eu reconnaissance volontaire des droits de
tion as bargaining agent for employers with whom n´egociation de la FIOE `a cette ´epoque (ce qu’elle a
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the IBEW, Local 353 asserted bargaining rights. 
The statutory form ("schedule F") and regulations 
required the union to list "all employers" in the 
unit with whom the respondent union "is entitled 
to bargain as a result of a collective agreement, a 
recognition agreement or a certificate of The 
Labour Relations Board that has not yet resulted in 
a collective agreement" but who had not directly 
employed electricians in the year prior to the appli-
cation. The IBEW, Local 353 had filed such a list. 
It did not include the name of the appellant. The 
appellant argued that if any bargaining rights had 
been acquired under what the Board regarded as 
the 1962 "recognition agreement", such rights had 
been abandoned by the time the union filed the 
accreditation documents in 1971. The accreditation 
exercise was subsequently extended to province-
wide bargaining. 

The initial decision included a description of the 
1971 accreditation process: 

What is important is that, as part of an accreditation 
application, the respondent trade union files with the 
Board a "schedule F" wherein the union lists those 
employers with whom it asserts it has bargaining rights 
but who did not have employees within one year prior to 
the accreditation application date. In reviewing Board 
File 1469-71-R, wherein an accreditation order was 
issued on January 9, 1975, it is apparent that Ellis-Don's 
name does not appear on the final schedule F. Nor was 
Ellis-Don's name struck off an initial schedule F as 
were other employers who challenged their inclusion on 
schedule F by the respondent trade union. Quite simply, 
it appears that Local 353 did not include Ellis-Don's 
name on schedule F which the union filed with the 
Board. 

nie), ces droits avaient fait l'objet d'une renoncia-
tion au plus tard au debut des annees 70, lorsque 
l'Electrical Contractors Association of Toronto a 
sollicite l'accreditation en tant qu'agent de nego-
ciation envers les employeurs au sujet desquels la 
section locale 353 de la FIOE faisait valoir des 
droits de negociation. Le formulaire prevu par la 
loi (« l'annexe F ») ainsi que le reglement exi-
geaient que le syndicat dresse la liste de [TRADUC-
TION] «tous les employeurs» de l'unite avec 
laquelle le syndicat intime [TRADUCTION] « a le 
droit de negocier en vertu d'une convention collec-
tive, d'une entente de reconnaissance ou d'un cer-
tificat de la Commission des relations de travail 
qui n'a pas encore donne lieu a une convention 
collective », mais qui n'avaient pas directement 
employe d'electriciens dans l'annee precedant la 
demande. La section locale 353 de la FIOE avait 
depose une telle liste. Le nom de l'appelante n'y 
figurait pas. L'appelante a pretendu que si des 
droits de negociation avaient ete acquis en vertu de 
ce que la Commission considerait comme 
l'« entente de reconnaissance » de 1962, ces droits 
avaient fait l'objet d'une renonciation au moment 
oil le syndicat avait depose les documents d'accre-
ditation en 1971. L'exercice d'accreditation a 
ensuite ete etendu a la negociation a l'echelle de la 
province. 

La decision initiale comportait une description 
du processus d'accreditation de 1971 : 

[TRADUCTI0N] Ce qui compte, c'est que dans le cadre de 
sa demande d'accreditation, le syndicat intime depose 
aupres de la Commission une «annexe F », dans 
laquelle il enumere les employeurs au sujet desquels il 
affirme avoir des droits de negociation mais qui 
n'avaient aucun employe dans Pam& precedant la date 
de la demande d'accreditation. Il ressort du dossier 
1469-71-R de la Commission, dans lequel une ordon-
nance d'accreditation a ete rendue le 9 janvier 1975, que 
le nom de Ellis-Don ne figure pas a l'annexe F finale. 
Le nom de Ellis-Don n'avait pas non plus ete radie 
d'une annexe F initiale comme l'avait ete celui d'autres 
employeurs ayant conteste leur inclusion dans cette 
annexe par le syndicat intime. Il semble tout simplement 
que la section locale 353 n'a pas inscrit le nom de Ellis-
Don a l'annexe F que le syndicat a deposee aupres de la 
Commission. 
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the IBEW, Local 353 asserted bargaining rights. ni´e), ces droits avaient fait l’objet d’une renoncia-
The statutory form (“schedule F”) and regulations tion au plus tard au d´ebut des ann´ees 70, lorsque
required the union to list “all employers” in the l’Electrical Contractors Association of Toronto a
unit with whom the respondent union “is entitled sollicit´e l’accréditation en tant qu’agent de n´ego-
to bargain as a result of a collective agreement, a ciation envers les employeurs au sujet desquels la
recognition agreement or a certificate of The section locale 353 de la FIOE faisait valoir des
Labour Relations Board that has not yet resulted in droits de n´egociation. Le formulaire pr´evu par la
a collective agreement” but who had not directly loi (« l’annexe F ») ainsi que le r`eglement exi-
employed electricians in the year prior to the appli- geaient que le syndicat dresse la liste de [TRADUC-
cation. The IBEW, Local 353 had filed such a list.TION] « tous les employeurs » de l’unit´e avec
It did not include the name of the appellant. The laquelle le syndicat intim´e [TRADUCTION] « a le
appellant argued that if any bargaining rights had droit de n´egocier en vertu d’une convention collec-
been acquired under what the Board regarded as tive, d’une entente de reconnaissance ou d’un cer-
the 1962 “recognition agreement”, such rights had tificat de la Commission des relations de travail
been abandoned by the time the union filed the qui n’a pas encore donn´e lieu à une convention
accreditation documents in 1971. The accreditation collective », mais qui n’avaient pas directement
exercise was subsequently extended to province- employ´e d’électriciens dans l’ann´ee précédant la
wide bargaining. demande. La section locale 353 de la FIOE avait

déposé une telle liste. Le nom de l’appelante n’y
figurait pas. L’appelante a pr´etendu que si des
droits de n´egociation avaient ´eté acquis en vertu de
ce que la Commission consid´erait comme
l’« entente de reconnaissance » de 1962, ces droits
avaient fait l’objet d’une renonciation au moment
où le syndicat avait d´eposé les documents d’accr´e-
ditation en 1971. L’exercice d’accr´editation a
ensuite ´eté étendu `a la négociation `a l’échelle de la
province.

The initial decision included a description of the71 La décision initiale comportait une description
1971 accreditation process: du processus d’accr´editation de 1971 :

What is important is that, as part of an accreditation [TRADUCTION] Ce qui compte, c’est que dans le cadre de
application, the respondent trade union files with the sa demande d’accr´editation, le syndicat intim´e dépose
Board a “schedule F” wherein the union lists those aupr`es de la Commission une « annexe F », dans
employers with whom it asserts it has bargaining rights laquelle il ´enumère les employeurs au sujet desquels il
but who did not have employees within one year prior to affirme avoir des droits de n´egociation mais qui
the accreditation application date. In reviewing Board n’avaient aucun employ´e dans l’ann´ee précédant la date
File 1469-71-R, wherein an accreditation order was de la demande d’accr´editation. Il ressort du dossier
issued on January 9, 1975, it is apparent that Ellis-Don’s 1469-71-R de la Commission, dans lequel une ordon-
name does not appear on the final schedule F. Nor was nance d’accr´editation a ´eté rendue le 9 janvier 1975, que
Ellis-Don’s name struck off an initial schedule F as le nom de Ellis-Don ne figure pas `a l’annexe F finale.
were other employers who challenged their inclusion on Le nom de Ellis-Don n’avait pas non plus ´eté radié
schedule F by the respondent trade union. Quite simply, d’une annexe F initiale comme l’avait ´eté celui d’autres
it appears that Local 353 did not include Ellis-Don’s employeurs ayant contest´e leur inclusion dans cette
name on schedule F which the union filed with the annexe par le syndicat intim´e. Il semble tout simplement
Board. que la section locale 353 n’a pas inscrit le nom de Ellis-

Don à l’annexe F que le syndicat a d´eposée aupr`es de la
Commission.
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An accreditation order was made on January 9, 
1975. It is important to emphasize that the union's 
grievance in this case is based on its view that the 
appellant is bound by the subcontracting clause in 
the provincial agreement between the Electrical 
Contractors Association of Ontario and the IBEW 
Construction Council of Ontario, which is the pre-
sent version of the agreement which grew out of 
the accreditation process in the 1970s, in which the 
union failed to assert bargaining rights against the 
appellant. 

The appellant raised a variety of objections and 
arguments against the union's contention, most of 
which were rejected. In particular, in its initial 
decision the panel refused to draw any adverse 
inference from the failure of various unions (apart 
from the "civil trades") to attempt to enforce the 
province-wide agreements against the appellant 
prior to 1990, despite evidence of limited subcon-
tracting of work to non-union firms over the years. 
The respondent union explained that if it did not 
appear to be "actively promot[ing]" its rights, it 
was because there was no need to. The appellant 
invariably gave work to electrical subcontractors 
who were unionized. The only point on which the 
panel concluded that union action may have been 
called for was the accreditation process which led 
to the predecessor agreement to the agreement it 
now sues upon: 

Local [8]94, the applicant herein, called no evidence to 
explain the failure of Local 353 to include Ellis-Don on 
schedule F, as would be expected if the union in the 
accreditation application thought it possessed bargain-
ing rights vis-a-vis Ellis-Don. Absent an explanation, 
the most reasonable inference is that the union in the 
accreditation application assumed it did not possess 
such bargaining rights in 1971, when the accreditation 
application was filed. [Emphasis added.] 

Whether or not an adverse inference is warranted 
on particular facts is bound up inextricably with 
the adjudication of the facts. The union, though 

Une ordonnance d'accrklitation a 6t6 rendue le 
9 janvier 1975. Il est important de souligner que le 
grief du syndicat en l'esp6ce est fon& sur son opi-
nion que l'appelante est li6e par la clause de sous-
traitance figurant dans la convention provinciale 
conclue entre l'Electrical Contractors Association 
of Ontario et le conseil des métiers de la construc-
tion de la FIOE pour l'Ontario, la version actuelle 
de la convention qui a &coul6 du processus d'ac-
crklitation des ann6es 70, oil le syndicat a omis de 
faire valoir l'existence de droits de n6gociation 
l'6gard de l'appelante. 

L'appelante a soulev6 un &entail d'oppositions 
et d'arguments contre la praention du syndicat, 
dont la plupart ont 6t6 rejet6s. En particulier, dans 
sa decision initiale, la formation a refuse de tirer 
une conclusion &favorable du fait que diff6rents 
syndicats (a l'exception de ceux des « métiers ») 
n'avaient pas tent6 de faire appliquer les conven-
tions provinciales a l'appelante avant 1990, malgr6 
la preuve que, au fil des ans, quelques marches de 
sous-traitance avaient 6t6 conclus avec des entre-
prises dont les employ6s n'6taient pas syndiq&s. 
Le syndicat intim6 a expliqu6 qu'il n'avait pas 
pare faire la «promotion active » de ses droits 
parce que cela n'6tait pas n6cessaire. L'appelante 
confiait continuellement des travaux a des sous-
traitants en 6lectricit6 dont les employes 6taient 
syndiq&s. Le seul point sur lequel la formation a 
conclu que le syndicat aurait pu devoir agir 6tait le 
processus d'accr6ditation qui a men6 a la conven-
tion pr6c6dant celle sur laquelle it s'appuie mainte-
nant pour poursuivre : 

[TRADUCTI0N] La section locale [8]94, la demanderesse 
en l'espCce, n'a prCsent6 aucun 616ment de preuve pour 
expliquer l'omission de la section locale 353 d'inclure 
Ellis-Don a l'annexe F, ce a quoi on s'attendrait si le 
syndicat vise par la demande d'accr6ditation croyait 
avoir des droits de nCgociation vis-à-vis Ellis-Don. 
Faute d'explication, la conclusion la plus raisonnable 
tirer est que le syndicat vise par la demande d'accr6dita-
tion a tenu pour acquis qu'il n'avait pas de droits de 
nCgociation en 1971, au moment du depot de la 
demande d'accr6ditation. [Je souligne.] 

La question de savoir si une conclusion &favora-
ble est justifi6e ou non par les faits particuliers est 
inextricablement li6e a la determination des faits. 
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An accreditation order was made on January 9, 72Une ordonnance d’accr´editation a ´eté rendue le
1975. It is important to emphasize that the union’s 9 janvier 1975. Il est important de souligner que le
grievance in this case is based on its view that the grief du syndicat en l’esp`ece est fond´e sur son opi-
appellant is bound by the subcontracting clause in nion que l’appelante est li´ee par la clause de sous-
the provincial agreement between the Electrical traitance figurant dans la convention provinciale
Contractors Association of Ontario and the IBEW conclue entre l’Electrical Contractors Association
Construction Council of Ontario, which is the pre- of Ontario et le conseil des m´etiers de la construc-
sent version of the agreement which grew out of tion de la FIOE pour l’Ontario, la version actuelle
the accreditation process in the 1970s, in which the de la convention qui a d´ecoulé du processus d’ac-
union failed to assert bargaining rights against the cr´editation des ann´ees 70, o`u le syndicat a omis de
appellant. faire valoir l’existence de droits de n´egociation `a

l’ égard de l’appelante.

The appellant raised a variety of objections and 73L’appelante a soulev´e un éventail d’oppositions
arguments against the union’s contention, most of et d’arguments contre la pr´etention du syndicat,
which were rejected. In particular, in its initial dont la plupart ont ´eté rejetés. En particulier, dans
decision the panel refused to draw any adverse sa d´ecision initiale, la formation a refus´e de tirer
inference from the failure of various unions (apart une conclusion d´efavorable du fait que diff´erents
from the “civil trades”) to attempt to enforce the syndicats (`a l’exception de ceux des « m´etiers »)
province-wide agreements against the appellant n’avaient pas tent´e de faire appliquer les conven-
prior to 1990, despite evidence of limited subcon- tions provinciales `a l’appelante avant 1990, malgr´e
tracting of work to non-union firms over the years. la preuve que, au fil des ans, quelques march´es de
The respondent union explained that if it did not sous-traitance avaient ´eté conclus avec des entre-
appear to be “actively promot[ing]” its rights, it prises dont les employ´es n’étaient pas syndiqu´es.
was because there was no need to. The appellant Le syndicat intim´e a expliqu´e qu’il n’avait pas
invariably gave work to electrical subcontractors paru faire la « promotion active » de ses droits
who were unionized. The only point on which the parce que cela n’´etait pas n´ecessaire. L’appelante
panel concluded that union action may have been confiait continuellement des travaux `a des sous-
called for was the accreditation process which led traitants en ´electricité dont les employ´es étaient
to the predecessor agreement to the agreement it syndiqu´es. Le seul point sur lequel la formation a
now sues upon: conclu que le syndicat aurait pu devoir agir ´etait le

processus d’accr´editation qui a men´e à la conven-
tion précédant celle sur laquelle il s’appuie mainte-
nant pour poursuivre :

Local [8]94, the applicant herein, called no evidence to [TRADUCTION] La section locale [8]94, la demanderesse
explain the failure of Local 353 to include Ellis-Don on en l’esp`ece, n’a pr´esenté aucun ´elément de preuve pour
schedule F, as would be expected if the union in the expliquer l’omission de la section locale 353 d’inclure
accreditation application thought it possessed bargain- Ellis-Don `a l’annexe F, ce `a quoi on s’attendrait si le
ing rights vis-a-vis Ellis-Don. Absent an explanation, syndicat vis´e par la demande d’accr´editation croyait
the most reasonable inference is that the union in the avoir des droits de n´egociation vis-`a-vis Ellis-Don.
accreditation application assumed it did not possess Faute d’explication, la conclusion la plus raisonnable `a
such bargaining rights in 1971, when the accreditation tirer est que le syndicat vis´e par la demande d’accr´edita-
application was filed. [Emphasis added.] tion a tenu pour acquis qu’il n’avait pas de droits de

négociation en 1971, au moment du d´epôt de la
demande d’accr´editation. [Je souligne.]

Whether or not an adverse inference is warranted La question de savoir si une conclusion d´efavora-
on particular facts is bound up inextricably with ble est justifi´ee ou non par les faits particuliers est
the adjudication of the facts. The union, though inextricablement li´ee à la détermination des faits.
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challenged to do so, declined to call any witness 
with knowledge of the events of 1971. "Such fail-
ure amounts to an implied admission that the evi-
dence of the absent witness would be contrary to 
the party's case, or at least would not support it", J. 
Sopinka, S. N. Lederman and A. W. Bryant, The 
Law of Evidence in Canada (2nd ed. 1999), at 
p. 297; R. v. Jolivet, [2000] 1 S.C.R. 751, 2000 
SCC 29, at para. 28. 

In sum, the panel, in its initial decision, rea-
soned as follows: 

1. A union that was actively pursuing bargain-
ing rights against the appellant under the prede-
cessor agreement to the one now sued upon was 
required by the Act and Regulations to list the 
appellant on schedule F. 

2. Unless explained away by the union, the fail-
ure afforded some evidence of abandonment. 

3. The union called witnesses, but nobody who 
could speak to its failure to include the appellant 
in schedule "F". 

4. There was no other evidence of "active" 
assertion of bargaining rights by the union that 
could tilt the panel's conclusion in the union's 
favour. 

In the result, having regard to the union's failure 
to "actively promote" its bargaining rights, the 
panel in its initial decision found "unequivocal 
evidence of abandonment by the applicant [IBEW] 
of its bargaining rights prior to 1978". 

My colleague LeBel J. concludes at para. 42 that 
this initial decision turns on a "rebuttable pre-
sumption" which was subsequently discarded, as a 
matter of policy, by the full Board. It is therefore 
necessary to examine in some detail what changes 
to the decision were made following the full Board 
meeting. 

Même si on l'a mis au défi de le faire, le syndicat 
n'a cité aucun témoin connaissant les événements 
de 1971. [TRADUCTION] «Une telle omission équi-
vaut à l'aveu implicite que la déposition du témoin 
absent serait défavorable à la cause de la partie ou, 
du moins, qu'elle ne l'appuierait pas », J. Sopinka, 
S. N. Lederman et A. W. Bryant, The Law of 
Evidence in Canada (2e éd. 1999), p. 297; R. c. 
Jolivet, [2000] 1 R.C.S. 751, 2000 CSC 29, 
par. 28. 

En bref, la formation a suivi le raisonnement 
suivant dans sa décision initiale : 

1. Un syndicat faisant activement valoir des 
droits de négociation contre l'appelante en vertu 
de la convention antérieure à celle qui fait main-
tenant l'objet de la poursuite était tenu par la Loi 
et le Règlement d'inscrire l'appelante à l'annexe 
F. 

2. Cette omission constituait une certaine 
preuve de renonciation, sauf si elle avait fait 
l'objet d'une explication de la part du syndicat. 

3. Le syndicat a fait entendre des témoins, mais 
aucun n'a pu expliquer son omission d'inscrire 
l'appelante à l'annexe F. 

4. Il n'y avait aucune autre preuve d'affirmation 
« active » de droits de négociation par le syndi-
cat, qui pourrait faire pencher la conclusion de 
la formation en faveur du syndicat. 

Par conséquent, compte tenu de l'omission du 
syndicat de faire la «promotion active» de ses 
droits de négociation, la formation a conclu dans 
sa décision initiale à l'existence d'une [TRADUC-
TION] «preuve sans équivoque que la demande-
resse [la FIGE] a renoncé à ses droits de négocia-
tion avant 1978 ». 

Mon collègue le juge LeBel conclut au par. 42 
que cette décision initiale repose sur une «pré-
somption réfutable » qui a ensuite été écartée pour 
des raisons de principe par l'ensemble des 
membres de la Commission. Il est donc nécessaire 
d'examiner plus en détail les modifications qui ont 
été apportées à la décision à la suite de la réunion 
plénière de la Commission. 
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challenged to do so, declined to call any witness Mˆeme si on l’a mis au d´efi de le faire, le syndicat
with knowledge of the events of 1971. “Such fail- n’a cit´e aucun t´emoin connaissant les ´evénements
ure amounts to an implied admission that the evi- de 1971. [TRADUCTION] « Une telle omission ´equi-
dence of the absent witness would be contrary to vaut `a l’aveu implicite que la d´eposition du t´emoin
the party’s case, or at least would not support it”, J. absent serait d´efavorable `a la cause de la partie ou,
Sopinka, S. N. Lederman and A. W. Bryant, The du moins, qu’elle ne l’appuierait pas », J. Sopinka,
Law of Evidence in Canada (2nd ed. 1999), at S. N. Lederman et A. W. Bryant, The Law of
p. 297; R. v. Jolivet, [2000] 1 S.C.R. 751, 2000 Evidence in Canada (2e éd. 1999), p. 297; R. c.
SCC 29, at para. 28. Jolivet, [2000] 1 R.C.S. 751, 2000 CSC 29,

par. 28.

In sum, the panel, in its initial decision, rea-74 En bref, la formation a suivi le raisonnement
soned as follows: suivant dans sa d´ecision initiale :

1. A union that was actively pursuing bargain- 1. Un syndicat faisant activement valoir des
ing rights against the appellant under the prede- droits de n´egociation contre l’appelante en vertu
cessor agreement to the one now sued upon was de la convention ant´erieure à celle qui fait main-
required by the Act and Regulations to list the tenant l’objet de la poursuite ´etait tenu par la Loi
appellant on schedule F. et le R`eglement d’inscrire l’appelante `a l’annexe

F.

2. Unless explained away by the union, the fail- 2. Cette omission constituait une certaine
ure afforded some evidence of abandonment. preuve de renonciation, sauf si elle avait fait

l’objet d’une explication de la part du syndicat.

3. The union called witnesses, but nobody who 3. Le syndicat a fait entendre des t´emoins, mais
could speak to its failure to include the appellant aucun n’a pu expliquer son omission d’inscrire
in schedule “F”. l’appelante `a l’annexe F.

4. There was no other evidence of “active” 4. Il n’y avait aucune autre preuve d’affirmation
assertion of bargaining rights by the union that « active » de droits de n´egociation par le syndi-
could tilt the panel’s conclusion in the union’s cat, qui pourrait faire pencher la conclusion de
favour. la formation en faveur du syndicat.

In the result, having regard to the union’s failure75 Par cons´equent, compte tenu de l’omission du
to “actively promote” its bargaining rights, the syndicat de faire la « promotion active » de ses
panel in its initial decision found “unequivocal droits de n´egociation, la formation a conclu dans
evidence of abandonment by the applicant [IBEW] sa d´ecision initiale à l’existence d’une [TRADUC-
of its bargaining rights prior to 1978”. TION] « preuve sans ´equivoque que la demande-

resse [la FIOE] a renonc´e à ses droits de n´egocia-
tion avant 1978 ».

My colleague LeBel J. concludes at para. 42 that76 Mon collègue le juge LeBel conclut au par. 42
this initial decision turns on a “rebuttable pre- que cette d´ecision initiale repose sur une « pr´e-
sumption” which was subsequently discarded, as a somption r´efutable » qui a ensuite ´eté écartée pour
matter of policy, by the full Board. It is therefore des raisons de principe par l’ensemble des
necessary to examine in some detail what changes membres de la Commission. Il est donc n´ecessaire
to the decision were made following the full Board d’examiner plus en d´etail les modifications qui ont
meeting. été apport´ees à la décision à la suite de la r´eunion

plénière de la Commission.
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The Full Board Meeting 

For reasons which are not explained, the Vice-
Chair requested a full Board meeting to discuss the 
panel's initial decision. The Vice-Chair did not 
formulate a policy issue or notify colleagues that 
there would be a general review of the policy 
implications of abandonment. The Vice-Chair just 
referenced this particular pending decision as the 
topic for full Board discussion. 

Consolidated-Bathurst holds that convening a 
full board meeting while a particular case is pend-
ing is permissible so long as (i) the question for 
discussion is one of policy rather than fact, (ii) that 
in the end the panel is free to make its own deci-
sion, and (iii) that if the discussion at the full board 
raises matters not addressed by the parties, that the 
parties be put on notice and permitted to make rep-
resentations before a decision is made. 

In my view, the procedure adopted in the pre-
sent case violates only the first of these limitations. 
There is no evidence that the second limitation was 
not observed, and as to the third limitation, the 
appellant had the opportunity to address the panel 
on every aspect of the abandonment issue. Its 
proper complaint is that the initial decision ought 
not to have been referred to the full Board meeting 
at all. 

Fact versus Policy 

I agree with my colleague LeBel J. that one of 
the conditions precedent to the validity of a full 
board meeting is that "the consultation had to be 
limited to questions of policy and law. The mem-
bers of the organization who had not heard the evi-
dence could not be allowed to re-assess it. The 
consultation had to proceed on the basis of the 
facts as stated by the members who had actually 
heard the evidence" (para. 29). This limitation is 
based on what was said by Gonthier J. for the 
majority in Consolidated-Bathurst, supra, at 

La réunion plénière de la Commission 

Pour des motifs qui ne sont pas expliqués, la 
vice-présidente a demandé la tenue d'une réunion 
plénière de la Commission pour discuter de la 
décision initiale de la formation. La vice-prési-
dente n'a formulé aucune question de principe ni 
avisé ses collègues qu'il y aurait un examen géné-
ral des conséquences de la renonciation sur le plan 
des principes. Elle s'est contentée d'indiquer que 
cette décision à venir serait le sujet de discussion 
de la réunion plénière. 

L'arrêt Consolidated-Bathurst conclut qu'il est 
permis de convoquer une réunion plénière de la 
Commission pendant qu'une affaire particulière est 
en cours dans la mesure où (i) la question à discu-
ter est une question de politique plutôt qu'une 
question de fait, (ii) la formation est libre en bout 
de ligne de rendre sa propre décision, et (iii) si la 
discussion ayant lieu à la réunion plénière soulève 
des questions non abordées par les parties, celles-ci 
sont avisées et peuvent faire des observations 
avant qu'une décision ne soit prise. 

Je suis d'avis que la procédure adoptée dans la 
présente affaire ne viole que la première de ces 
restrictions. Il n'y a aucune preuve indiquant que 
la deuxième restriction n'a pas été respectée et, 
quant à la troisième, l'appelante a eu la possibilité 
de présenter ses arguments à la formation relative-
ment à toutes les facettes de la question de la 
renonciation. L'appelante prétend à bon droit que 
la décision initiale n'aurait jamais dû être renvoyée 
à la réunion plénière de la Commission. 

Les faits par opposition aux principes 

Je conviens avec mon collègue le juge LeBel 
que l'une des conditions préalables à la validité 
d'une réunion plénière de la Commission veut que 
« la consultation devait se limiter aux questions de 
principe et de droit. On ne pouvait pas permettre 
aux membres de l'organisation qui n'avaient pas 
entendu les témoignages de les réévaluer. La con-
sultation devait reposer sur les faits énoncés par les 
membres qui avaient entendu les témoignages » 
(par. 29). Cette restriction est fondée sur ce qu'a 
dit le juge Gonthier, au nom de la majorité, dans 
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The Full Board Meeting La r´eunion plénière de la Commission

For reasons which are not explained, the Vice- 77Pour des motifs qui ne sont pas expliqu´es, la
Chair requested a full Board meeting to discuss the vice-pr´esidente a demand´e la tenue d’une r´eunion
panel’s initial decision. The Vice-Chair did not pl´enière de la Commission pour discuter de la
formulate a policy issue or notify colleagues that d´ecision initiale de la formation. La vice-pr´esi-
there would be a general review of the policy dente n’a formul´e aucune question de principe ni
implications of abandonment. The Vice-Chair just avis´e ses coll`egues qu’il y aurait un examen g´ené-
referenced this particular pending decision as the ral des cons´equences de la renonciation sur le plan
topic for full Board discussion. des principes. Elle s’est content´ee d’indiquer que

cette décision à venir serait le sujet de discussion
de la réunion plénière.

Consolidated-Bathurst holds that convening a 78L’arrêt Consolidated-Bathurst conclut qu’il est
full board meeting while a particular case is pend- permis de convoquer une r´eunion plénière de la
ing is permissible so long as (i) the question for Commission pendant qu’une affaire particuli`ere est
discussion is one of policy rather than fact, (ii) that en cours dans la mesure o`u (i) la question `a discu-
in the end the panel is free to make its own deci- ter est une question de politique plutˆot qu’une
sion, and (iii) that if the discussion at the full board question de fait, (ii) la formation est libre en bout
raises matters not addressed by the parties, that the de ligne de rendre sa propre d´ecision, et (iii) si la
parties be put on notice and permitted to make rep- discussion ayant lieu `a la réunion plénière soul`eve
resentations before a decision is made. des questions non abord´ees par les parties, celles-ci

sont avis´ees et peuvent faire des observations
avant qu’une d´ecision ne soit prise.

In my view, the procedure adopted in the pre- 79Je suis d’avis que la proc´edure adopt´ee dans la
sent case violates only the first of these limitations. pr´esente affaire ne viole que la premi`ere de ces
There is no evidence that the second limitation was restrictions. Il n’y a aucune preuve indiquant que
not observed, and as to the third limitation, the la deuxi`eme restriction n’a pas ´eté respect´ee et,
appellant had the opportunity to address the panel quant `a la troisième, l’appelante a eu la possibilit´e
on every aspect of the abandonment issue. Its de pr´esenter ses arguments `a la formation relative-
proper complaint is that the initial decision ought ment `a toutes les facettes de la question de la
not to have been referred to the full Board meeting renonciation. L’appelante pr´etend à bon droit que
at all. la décision initiale n’aurait jamais dˆu être renvoy´ee

à la réunion plénière de la Commission.

Fact versus Policy Les faits par opposition aux principes

I agree with my colleague LeBel J. that one of 80Je conviens avec mon coll`egue le juge LeBel
the conditions precedent to the validity of a full que l’une des conditions pr´ealables `a la validité
board meeting is that “the consultation had to be d’une r´eunion plénière de la Commission veut que
limited to questions of policy and law. The mem- « la consultation devait se limiter aux questions de
bers of the organization who had not heard the evi- principe et de droit. On ne pouvait pas permettre
dence could not be allowed to re-assess it. The aux membres de l’organisation qui n’avaient pas
consultation had to proceed on the basis of the entendu les t´emoignages de les r´eévaluer. La con-
facts as stated by the members who had actually sultation devait reposer sur les faits ´enoncés par les
heard the evidence” (para. 29). This limitation is membres qui avaient entendu les t´emoignages »
based on what was said by Gonthier J. for the (par. 29). Cette restriction est fond´ee sur ce qu’a
majority in Consolidated-Bathurst, supra, at dit le juge Gonthier, au nom de la majorit´e, dans
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pp. 335-36. In that case, the issue was the scope of 
the employer's duty to bargain in good faith 
imposed by what is now s. 17 of the Ontario 
Labour Relations Act. More specifically, the ques-
tion was whether the duty to bargain in good faith 
included a duty of candour to disclose without 
being asked future plans of the employer that 
would have a significant impact on the economic 
lives of bargaining unit employees (Consolidated-
Bathurst, supra, at p. 311). A discussion about the 
relationship between the obligation to bargain in 
good faith and a duty of candour raised an abstract 
policy issue that could be segregated from the facts 
of that case. Here, the Board's policy had been 
authoritatively established, i.e., the "active promo-
tion" test. It was for the panel to determine in the 
factual context of this particular case whether or 
not this standard was met. 

I agree with my colleague LeBel J. that the issue 
of "abandonment", when considered in the 
abstract, has a policy component. As I will attempt 
to demonstrate, however, what happened following 
the full Board meeting was not a change in policy 
but a re-assessment of the facts. 

Mixed Questions of Policy and Fact 

82 Counsel for the Board argues that primary facts 
are those "observed by the witnesses and proved 
by testimony. Whether established primary facts 
satisfy some legal definition or requirement is a 
question of law, which is an entirely proper subject 
for a full board meeting". There is, of course, an 
intermediate category between "primary facts" and 
"law" which is that of mixed law (or policy) and 
fact. Within this intermediate category there are 
gradations from the factual end of the spectrum, 
where the legal content may be uncontroversial or 
minimal, to the legal end, where the facts may be 
of little consequence and, as the Board's counsel 
notes, a decision will have "an impact which goes 
beyond the resolution of the dispute between the 

Consolidated-Bathurst, precite, p. 335-336. Dans 
cette affaire, la question etait de savoir quelle etait 
la port& de l'obligation de negocier de bonne foi 
imposee a l'employeur par ce qui est maintenant 
l'art. 17 de la Loi sur les relations de travail de 
l'Ontario. Plus particulierement, la question etait 
de savoir si l'obligation de negocier de bonne foi 
comprenait l'obligation de franchise relativement a 
la divulgation des projets de l'employeur qui 
auraient des consequences importantes sur la situa-
tion economique des employes de l'unite de nego-
ciation (Consolidated-Bathurst, precite, p. 311). 
Une analyse de la relation entre l'obligation de 
negocier de bonne foi et une obligation de fran-
chise a souleve une question de principe abstraite 
qui pouvait etre dissociee des faits de cette affaire. 
En l'espece, la politique de la Commission avait 
ete etablie par les precedents, c.-à-d., le critere de 
la [TRADUCTION] «promotion active ». Il incom-
bait a la formation de determiner dans le contexte 
factuel de la presente affaire si cette norme etait 
respect& ou non. 

Je conviens avec mon collegue le juge LeBel 
que, si elle est examinee de *on abstraite, la 
question de la « renonciation » comporte un aspect 
principe. Comme je tente de le demontrer, cepen-
dant, ce qui s'est produit a la suite de la reunion 
planiere de la Commission ne constituait pas un 
changement de principe, mais une reevaluation des 
faits. 

Les questions de principe et de fait 

L'avocate de la Commission pretend que les 
faits essentiels sont ceux qui [TRADUCTION] « sont 
observes par les temoins et prouves par les temoi-
gnages. La question de savoir si les faits essentiels 
etablis satisfont a une defmition ou a une exigence 
legales est une question de droit, qui peut parfaite-
ment faire l'objet d'une reunion planiere de la 
Commission ». Il y a evidemment une categorie 
intermediaire entre les «faits essentiels» et le 
« droit », soit la categorie des questions de droit 
(ou de principe) et de fait. Dans cette categorie 
intermediaire se trouvent des echelons qui partent 
de l'extremite factuelle de l'echelle, ou le contenu 
juridique est non contexte ou minime, pour se ren-
dre a l'extremite juridique, ou les faits ont peu 
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pp. 335-36. In that case, the issue was the scope ofConsolidated-Bathurst, précité, p. 335-336. Dans
the employer’s duty to bargain in good faith cette affaire, la question ´etait de savoir quelle ´etait
imposed by what is now s. 17 of the Ontario la port´ee de l’obligation de n´egocier de bonne foi
Labour Relations Act. More specifically, the ques- impos´ee à l’employeur par ce qui est maintenant
tion was whether the duty to bargain in good faith l’art. 17 de la Loi sur les relations de travail de
included a duty of candour to disclose without l’Ontario. Plus particuli`erement, la question ´etait
being asked future plans of the employer that de savoir si l’obligation de n´egocier de bonne foi
would have a significant impact on the economic comprenait l’obligation de franchise relativement `a
lives of bargaining unit employees (Consolidated- la divulgation des projets de l’employeur qui
Bathurst, supra, at p. 311). A discussion about the auraient des cons´equences importantes sur la situa-
relationship between the obligation to bargain in tion ´economique des employ´es de l’unité de négo-
good faith and a duty of candour raised an abstract ciation (Consolidated-Bathurst, précité, p. 311).
policy issue that could be segregated from the facts Une analyse de la relation entre l’obligation de
of that case. Here, the Board’s policy had been n´egocier de bonne foi et une obligation de fran-
authoritatively established, i.e., the “active promo- chise a soulev´e une question de principe abstraite
tion” test. It was for the panel to determine in the qui pouvait être dissoci´ee des faits de cette affaire.
factual context of this particular case whether or En l’esp`ece, la politique de la Commission avait
not this standard was met. ´eté établie par les pr´ecédents, c.-`a-d., le critère de

la [TRADUCTION] « promotion active ». Il incom-
bait à la formation de d´eterminer dans le contexte
factuel de la pr´esente affaire si cette norme ´etait
respect´ee ou non.

I agree with my colleague LeBel J. that the issue81 Je conviens avec mon coll`egue le juge LeBel
of “abandonment”, when considered in the que, si elle est examin´ee de fa¸con abstraite, la
abstract, has a policy component. As I will attempt question de la « renonciation » comporte un aspect
to demonstrate, however, what happened following principe. Comme je tente de le d´emontrer, cepen-
the full Board meeting was not a change in policy dant, ce qui s’est produit `a la suite de la r´eunion
but a re-assessment of the facts. pl´enière de la Commission ne constituait pas un

changement de principe, mais une r´eévaluation des
faits.

Mixed Questions of Policy and Fact Les questions de principe et de fait

Counsel for the Board argues that primary facts82 L’avocate de la Commission pr´etend que les
are those “observed by the witnesses and proved faits essentiels sont ceux qui [TRADUCTION] « sont
by testimony. Whether established primary facts observ´es par les t´emoins et prouv´es par les t´emoi-
satisfy some legal definition or requirement is a gnages. La question de savoir si les faits essentiels
question of law, which is an entirely proper subject ´etablis satisfont `a une d´efinition ou à une exigence
for a full board meeting”. There is, of course, an l´egales est une question de droit, qui peut parfaite-
intermediate category between “primary facts” and ment faire l’objet d’une r´eunion plénière de la
“law” which is that of mixed law (or policy) and Commission ». Il y a ´evidemment une cat´egorie
fact. Within this intermediate category there are interm´ediaire entre les « faits essentiels » et le
gradations from the factual end of the spectrum, « droit », soit la cat´egorie des questions de droit
where the legal content may be uncontroversial or (ou de principe) et de fait. Dans cette cat´egorie
minimal, to the legal end, where the facts may be interm´ediaire se trouvent des ´echelons qui partent
of little consequence and, as the Board’s counsel de l’extr´emité factuelle de l’´echelle, o`u le contenu
notes, a decision will have “an impact which goes juridique est non contest´e ou minime, pour se ren-
beyond the resolution of the dispute between the dre `a l’extrémité juridique, o`u les faits ont peu
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parties". This spectrum was recognized by the 
Court in Canada (Director of Investigation and 
Research) v. Southam Inc., [1997] 1 S.C.R. 748, 
per Iacobucci J., at paras. 35-38. In the present 
case, the legal or policy content of "abandonment" 
was defmed in a portion of the decision that was 
unchanged from the initial decision to the final 
rewrite, as mentioned above. The test was not 
whether the union intended to throw away rights 
(which, as the Divisional Court noted, is an 
unlikely scenario), but whether it actively pro-
moted those rights in circumstances where it 
would reasonably be expected to do so. 

In my view, the question here is not whether a 
policy issue can be teased out of the adjudicative 
facts. The question is whether, taking the law (or 
policy) as the Board has defmed it, the reference to 
the full Board descends so far into the adjudicative 
process as to violate the principle that he who 
hears must decide and he who decides must hear. 
This depends, I think, on whether the policy issue 
can be segregated sufficiently from the facts of the 
particular dispute to avoid interfering with fact 
adjudication, as indeed Gonthier J. contemplated 
in Consolidated-Bathurst at p. 337: 

These discussions can be segregated from the factual 
decisions which will determine the outcome of the case 
once a test is adopted by the panel. [Emphasis added.] 

Where no such segregation can safely be made, the 
reference to the full Board of a decision before its 
release risks putting at risk the integrity of its deci-
sion-making process, as noted by Professor H. N. 
Janisch in his commentary, "Consistency, 
Rulemaking and Consolidated Bathurst" (1991), 
16 Queen's L.J. 95, at p. 104. 

d'importance et, comme l'avocate de la Commis-
sion le souligne, où la décision a [TRADUCTION] 

« un effet allant au-delà du règlement du litige 
entre les parties ». Cette échelle a été reconnue par 
notre Cour dans l'arrêt Canada (Directeur des 
enquêtes et recherches) c. Southam Inc., [1997] 
1 R.C.S. 748, le juge Iacobucci, par. 35-38. Dans 
la présente affaire, l'aspect juridique ou de prin-
cipe de la « renonciation » a été décrit dans une 
partie de la décision qui n'a fait l'objet d'aucune 
modification entre la décision initiale et la révision 
défmitive, comme je l'ai mentionné précédem-
ment. Le critère ne consistait pas à déterminer si le 
syndicat avait l'intention d'abandonner des droits 
(ce qui est un scénario improbable, comme la Cour 
divisionnaire l'a souligné), mais plutôt à savoir s'il 
avait fait la promotion active de ces droits dans des 
circonstances où on s'attendrait raisonnablement à 
ce qu'il le fasse. 

J'estime que la question qui se pose en l'espèce 
n'est pas de savoir si l'on peut extirper une ques-
tion de principe des faits en litige. Il s'agit de 
savoir si, à la lumière de l'interprétation par la 
Commission du droit (ou du principe), le renvoi à 
la Commission dans son ensemble s'insère dans le 
processus décisionnel au point de violer le principe 
voulant que celui qui entend doit trancher et que 
celui qui tranche doit entendre. J'estime que cela 
dépend de la question de savoir si la question de 
principe peut être suffisamment dissociée des faits 
du litige particulier pour qu'elle n'intervienne pas 
dans la décision sur les faits, comme l'envisageait 
d'ailleurs le juge Gonthier dans Consolidated-
Bathurst, p. 337 : 

Il est possible de dissocier ces discussions des décisions 
sur les faits qui déterminent l'issue du litige après que le 
banc a adopté un critère. [Je souligne.] 

Lorsqu'il est impossible de faire cette dissociation 
avec certitude, le renvoi d'une décision à la Com-
mission dans son ensemble avant qu'elle ne soit 
rendue risque de menacer l'intégrité du processus 
décisionnel, comme l'a fait remarquer le profes-
seur H. N. Janisch dans son article intitulé « Con-
sistency, Rulemaking and Consolidated Bathurst » 
(1991), 16 Queen's L.J. 95, p. 104. 
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parties”. This spectrum was recognized by the d’importance et, comme l’avocate de la Commis-
Court in Canada (Director of Investigation and sion le souligne, o`u la décision a [TRADUCTION]
Research) v. Southam Inc., [1997] 1 S.C.R. 748, « un effet allant au-del`a du règlement du litige
per Iacobucci J., at paras. 35-38. In the present entre les parties ». Cette ´echelle a ´eté reconnue par
case, the legal or policy content of “abandonment” notre Cour dans l’arrˆet Canada (Directeur des
was defined in a portion of the decision that wasenquêtes et recherches) c. Southam Inc., [1997]
unchanged from the initial decision to the final 1 R.C.S. 748, le juge Iacobucci, par. 35-38. Dans
rewrite, as mentioned above. The test was not la pr´esente affaire, l’aspect juridique ou de prin-
whether the union intended to throw away rights cipe de la « renonciation » a ´eté décrit dans une
(which, as the Divisional Court noted, is an partie de la d´ecision qui n’a fait l’objet d’aucune
unlikely scenario), but whether it actively pro- modification entre la d´ecision initiale et la r´evision
moted those rights in circumstances where it d´efinitive, comme je l’ai mentionn´e précédem-
would reasonably be expected to do so. ment. Le crit`ere ne consistait pas `a déterminer si le

syndicat avait l’intention d’abandonner des droits
(ce qui est un sc´enario improbable, comme la Cour
divisionnaire l’a soulign´e), mais plutˆot à savoir s’il
avait fait la promotion active de ces droits dans des
circonstances o`u on s’attendrait raisonnablement `a
ce qu’il le fasse.

In my view, the question here is not whether a 83J’estime que la question qui se pose en l’esp`ece
policy issue can be teased out of the adjudicative n’est pas de savoir si l’on peut extirper une ques-
facts. The question is whether, taking the law (or tion de principe des faits en litige. Il s’agit de
policy) as the Board has defined it, the reference to savoir si, `a la lumière de l’interpr´etation par la
the full Board descends so far into the adjudicative Commission du droit (ou du principe), le renvoi `a
process as to violate the principle that he who la Commission dans son ensemble s’ins`ere dans le
hears must decide and he who decides must hear. processus d´ecisionnel au point de violer le principe
This depends, I think, on whether the policy issue voulant que celui qui entend doit trancher et que
can be segregated sufficiently from the facts of the celui qui tranche doit entendre. J’estime que cela
particular dispute to avoid interfering with fact d´epend de la question de savoir si la question de
adjudication, as indeed Gonthier J. contemplated principe peut ˆetre suffisamment dissociée des faits
in Consolidated-Bathurst at p. 337: du litige particulier pour qu’elle n’intervienne pas

dans la d´ecision sur les faits, comme l’envisageait
d’ailleurs le juge Gonthier dans Consolidated-
Bathurst, p. 337 :

These discussions can be segregated from the factual Il est possible de dissocier ces discussions des d´ecisions
decisions which will determine the outcome of the case sur les faits qui d´eterminent l’issue du litige apr`es que le
once a test is adopted by the panel. [Emphasis added.] banc a adopt´e un critère. [Je souligne.]

Where no such segregation can safely be made, the Lorsqu’il est impossible de faire cette dissociation
reference to the full Board of a decision before its avec certitude, le renvoi d’une d´ecision à la Com-
release risks putting at risk the integrity of its deci- mission dans son ensemble avant qu’elle ne soit
sion-making process, as noted by Professor H. N. rendue risque de menacer l’int´egrité du processus
Janisch in his commentary, “Consistency, d´ecisionnel, comme l’a fait remarquer le profes-
Rulemaking and Consolidated Bathurst” (1991), seur H. N. Janisch dans son article intitul´e « Con-
16 Queen’s L.J. 95, at p. 104. sistency, Rulemaking and Consolidated Bathurst »

(1991), 16 Queen’s L.J. 95, p. 104.
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The implications of the Court's acceptance of 
what was done in this case are extensive. Under s. 
9(1) of the Act, for example, the Board is required 
to determine an appropriate bargaining unit. Over 
the years, the Board has developed extensive poli-
cies on the topic which individual panels are 
expected to apply to the facts: see J. Sack, C. 
M. Mitchell and S. Price, Ontario Labour Rela-
tions Board Law and Practice (3rd ed. (loose-
leaf)), vol. 1, at p. 3.121. Frequently, the evidence 
on this issue is extensive. Generally speaking, I 
think it would be inappropriate for a panel to refer 
a particular case for ad hoc policy making by the 
full board in relation to the specific facts in the 
absence of the parties. Equally, s. 76 prohibits the 
use of "intimidation or coercion to compel any 
person" to belong or not to belong to collective 
bargaining organizations, etc. This requires a defi-
nition of "intimidation or coercion", but whether 
or not a particular situation meets the defmition 
should be determined by the panel charged with 
the decision. Similarly, s. 69 regulates successor 
rights on the "sale of a business". One test of this 
is whether "the business continues to function": 
Marvel Jewellery Ltd., [1975] OLRB Rep. 733, at 
p. 735, and this too is considered by the Board to 
be a question of fact: Accomodex Franchise Man-
agement Inc., [1993] OLRB Rep. 281. It is evident 
that all of these determinations, and many others, 
are predicated on a legal or policy interpretation of 
a concept or statutory provision, as the case may 
be. Consolidated-Bathurst did not licence whole-
sale full board consultations on those fact-
dependent adjudications. This is especially the 
case where the Board's jurisprudence on the policy 
point is already well established. In this case, as 
stated, the Board's policy on abandonment in 
terms of active promotion of rights was never in 
doubt and was defined in the same language in the 
fmal decision as it had been in the initial decision. 

L'acceptation par notre Cour de ce qui a ete fait 
dans la presente affaire a des consequences impor-
tantes. En vertu du par. 9(1) de la Loi, par 
exemple, la Commission est tenue de determiner 
l'unite de negociation appropriee. Au fil des ans, la 
Commission a elabore des politiques detainees sur 
le sujet pour que chaque formation les applique 
aux faits : voir J. Sack, C. M. Mitchell et S. Price, 
Ontario Labour Relations Board Law and Practice 
(30 ed. (feuilles mobiles)), vol. 1, p. 3.121. Il arrive 
frequemment que la preuve relative a cette ques-
tion soit considerable. De fanon generale, j'estime 
qu'il serait inapproprie de la part d'une formation 
de renvoyer une affaire a la Commission dans son 
ensemble pour que celle-ci prenne, en l'absence 
des parties, une decision ad hoc relativement aux 
faits en cause. En outre, l'art. 76 interdit l'usage de 
« la menace de contraindre quiconque » a apparte-
nir ou a ne pas appartenir a des organisations de 
negociation collective, etc. Cela exige que l'on 
defmisse la « menace », mais la question de savoir 
si une situation dorm& est visee ou non par la defi-
nition doit etre tranchee par la formation chargee 
de rendre la decision. De la meme maniere, 
l'art. 69 regit les droits de succession afferents a la 
vente d'une entreprise. L'un des criteres appli-
cables a cet egard consiste a savoir si [T'RADUC-

TioN] «l'entreprise continue de fonctionner»: 
Marvel Jewellery Ltd., [1975] OLRB Rep. 733, 
p. 735, et it s'agit lA egalement, selon la Commis-
sion, d'une question de fait : Accomodex Franchise 
Management Inc., [1993] OLRB Rep. 281. Il est 
evident que toutes ces decisions ainsi que de nom-
breuses autres reposent sur une interpretation juri-
dique ou de principe d'une notion ou d'une dispo-
sition legislative, selon le cas. L'arret 
Consolidated-Bathurst n'a pas permis la tenue de 
consultations generales en reunion pleniere relati-
vement aux decisions reposant sur les faits. Cela 
est particulierement vrai lorsque la jurisprudence 
de la Commission sur la politique en question est 
déjà bien etablie. Dans la presente affaire, comme 
je l'ai mentionne precedermnent, la politique de la 
Commission sur la renonciation, qui repose sur la 
promotion active des droits, n'a jamais ete mise en 
doute et a ete decrite dans les maims termes tant 
dans la decision defmitive que dans la decision ini-
tiale. 
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The implications of the Court’s acceptance of84 L’acceptation par notre Cour de ce qui a ´eté fait
what was done in this case are extensive. Under s. dans la pr´esente affaire a des cons´equences impor-
9(1) of the Act, for example, the Board is required tantes. En vertu du par. 9(1) de la Loi, par
to determine an appropriate bargaining unit. Over exemple, la Commission est tenue de d´eterminer
the years, the Board has developed extensive poli- l’unit´e de négociation appropri´ee. Au fil des ans, la
cies on the topic which individual panels are Commission a ´elaboré des politiques d´etaillées sur
expected to apply to the facts: see J. Sack, C. le sujet pour que chaque formation les applique
M. Mitchell and S. Price, Ontario Labour Rela- aux faits : voir J. Sack, C. M. Mitchell et S. Price,
tions Board Law and Practice (3rd ed. (loose- Ontario Labour Relations Board Law and Practice
leaf)), vol. 1, at p. 3.121. Frequently, the evidence (3e éd. (feuilles mobiles)), vol. 1, p. 3.121. Il arrive
on this issue is extensive. Generally speaking, I fr´equemment que la preuve relative `a cette ques-
think it would be inappropriate for a panel to refer tion soit consid´erable. De fa¸con générale, j’estime
a particular case for ad hoc policy making by the qu’il serait inappropri´e de la part d’une formation
full board in relation to the specific facts in the de renvoyer une affaire `a la Commission dans son
absence of the parties. Equally, s. 76 prohibits the ensemble pour que celle-ci prenne, en l’absence
use of “intimidation or coercion to compel any des parties, une d´ecision ad hoc relativement aux
person” to belong or not to belong to collective faits en cause. En outre, l’art. 76 interdit l’usage de
bargaining organizations, etc. This requires a defi- « la menace de contraindre quiconque » `a apparte-
nition of “intimidation or coercion”, but whether nir ou `a ne pas appartenir `a des organisations de
or not a particular situation meets the definition n´egociation collective, etc. Cela exige que l’on
should be determined by the panel charged with d´efinisse la « menace », mais la question de savoir
the decision. Similarly, s. 69 regulates successor si une situation donn´ee est vis´ee ou non par la d´efi-
rights on the “sale of a business”. One test of this nition doit ˆetre tranch´ee par la formation charg´ee
is whether “the business continues to function”: de rendre la d´ecision. De la mˆeme mani`ere,
Marvel Jewellery Ltd., [1975] OLRB Rep. 733, at l’art. 69 r´egit les droits de succession aff´erents `a la
p. 735, and this too is considered by the Board to vente d’une entreprise. L’un des crit`eres appli-
be a question of fact: Accomodex Franchise Man- cables `a cet égard consiste `a savoir si [TRADUC-
agement Inc., [1993] OLRB Rep. 281. It is evident TION] « l’entreprise continue de fonctionner » :
that all of these determinations, and many others,Marvel Jewellery Ltd., [1975] OLRB Rep. 733,
are predicated on a legal or policy interpretation of p. 735, et il s’agit l`a également, selon la Commis-
a concept or statutory provision, as the case may sion, d’une question de fait : Accomodex Franchise
be. Consolidated-Bathurst did not licence whole- Management Inc., [1993] OLRB Rep. 281. Il est
sale full board consultations on those fact- ´evident que toutes ces d´ecisions ainsi que de nom-
dependent adjudications. This is especially the breuses autres reposent sur une interpr´etation juri-
case where the Board’s jurisprudence on the policy dique ou de principe d’une notion ou d’une dispo-
point is already well established. In this case, as sition l´egislative, selon le cas. L’arrˆet
stated, the Board’s policy on abandonment inConsolidated-Bathurst n’a pas permis la tenue de
terms of active promotion of rights was never in consultations g´enérales en r´eunion plénière relati-
doubt and was defined in the same language in the vement aux d´ecisions reposant sur les faits. Cela
final decision as it had been in the initial decision. est particuli`erement vrai lorsque la jurisprudence

de la Commission sur la politique en question est
déjà bien établie. Dans la pr´esente affaire, comme
je l’ai mentionné précédemment, la politique de la
Commission sur la renonciation, qui repose sur la
promotion active des droits, n’a jamais ´eté mise en
doute et a ´eté décrite dans les mˆemes termes tant
dans la d´ecision définitive que dans la d´ecision ini-
tiale.
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Reversal of a Finding of Fact 

The panel made it clear both in its initial deci-
sion and in the rewrite that it considered abandon-
ment to be an issue of fact. It explained in both at 
para. 43: 

Prior to the introduction of province-wide bargaining in 
the ICI sector, the Board has on several occasions deter-
mined, as a matter of fact, that a trade union has aban-
doned its bargaining rights through inaction. . . . A use-
ful summary of the caselaw and the factors influencing 
the Board's assessment is found in R. Reusse Co. 
Ltd. .. . [Emphasis added.] 

In the case cited, R. Reusse Co., [1988] OLRB 
Rep. 523, the Board set out its policy as follows at 
paras. 13 and 15: 

It was not disputed that the question of abandonment 
is a matter of fact to be resolved by the Board in the 
circumstances of each case. . . . 

What is most striking about this application is that, 
having attained bargaining rights in 1965, Local 397 did 
nothing for almost 15 years (just to the advent of prov-
ince-wide bargaining) to negotiate renewals of the col-
lective agreement, administer those "existing" agree-
ments or otherwise contact the respondent. Given such 
an extended passage of time, the Board must carefully 
scrutinize the reasons proffered by the union as explana-
tion for its inactivity in order to avoid the reasonable 
inference that the union has abandoned its bargaining 
rights. [Emphasis in original.] 

The Board's decision in the present case (both ini-
tial and final) simply repeated the language in 
Reusse, supra: 

It was not disputed that the question of abandonment 
is a matter of fact to be resolved by the Board in the 
circumstances of each case: J. S. Mechanical, supra; 
Inducon Construction (Northern) Inc., supra; John 
Entwistle Construction Limited, supra; Re Carpenters' 
District Council of Lake Ontario and Hugh Murray 
(1974) et al., Re Labourers' International Union of 

L'infirmation d'une conclusion de fait 

La formation a indique clairement, tant dans sa 
decision initiale que dans sa version revisee, 
qu'elle considerait la renonciation comme une 
question de fait. Elle a explique dans les deux deci-
sions, au par. 43 : 

[TRADUCTI0N] Avant l'introduction de la nCgociation a 
l'Cchelle de la province dans le secteur de la construc-
tion industrielle, commerciale et institutionnelle, la 
Commission avait conclu a plusieurs reprises que, dans 
les faits, un syndicat avait renoncC a ses droits de nCgo-
ciation par inaction. [. .] Un résumé utile de la jurispru-
dence et des facteurs influengant l'Cvaluation de la 
Commission est fait dans R. Reusse Co. Ltd.. . . [Je sou-
ligne.] 

Dans la decision citee R. Reusse Co., [1988] 
OLRB Rep. 523, la Commission a &once ainsi sa 
politique, aux par. 13 et 15 : 

[TRADUCTI0N] Il n'a pas CM contestC que la question 
de la renonciation est une question de fait que la Com-
mission doit Msoudre selon les circonstances de chaque 
affaire . 

Ce qui est le plus frappant au sujet de la prCsente 
demande, c'est que, ayant obtenu des droits de nCgocia-
tion en 1965, la section locale 397 n'a rien fait pendant 
presque 15 ans (jusqu'A arrivCe de la nCgociation col-
lective a l'Cchelle de la province) en vue de nCgocier des 
renouvellements de la convention collective, d'appliquer 
les conventions « existantes » ou de communiquer de 
quelque autre fagon avec l'intimCe. Etant donn6 l'Ccou-
lement d'une aussi longue pCriode, la Commission doit 
examiner avec soin les raisons foumies par le syndicat 
titre d'explication pour son inaction afin d'Cviter la con-
clusion raisonnable que le syndicat a renoncC a ses 
droits de nCgociation. [Italiques dans l' original.] 

La decision de la Commission en l'espece (tant 
initiale que definitive) n'a fait que reprendre les 
termes utilises dans Reusse, precite : 

[TRADUCTI0N] Il n'a pas CM contestC que la question 
de la renonciation est une question de fait que la Com-
mission doit Msoudre selon les circonstances de chaque 
affaire : J. S. Mechanical, prCcitC; Inducon Construction 
(Northern) Inc., prCcitC; John Entwistle Construction 
Limited, prCcitC; Re Carpenters' District Council of 
Lake Ontario and Hugh Murray (1974) et al., Re 
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Reversal of a Finding of Fact L’infirmation d’une conclusion de fait

The panel made it clear both in its initial deci- 85La formation a indiqu´e clairement, tant dans sa
sion and in the rewrite that it considered abandon- d´ecision initiale que dans sa version r´evisée,
ment to be an issue of fact. It explained in both at qu’elle consid´erait la renonciation comme une
para. 43: question de fait. Elle a expliqu´e dans les deux d´eci-

sions, au par. 43 :

Prior to the introduction of province-wide bargaining in [TRADUCTION] Avant l’introduction de la n´egociation `a
the ICI sector, the Board has on several occasions deter- l’´echelle de la province dans le secteur de la construc-
mined, as a matter of fact, that a trade union has aban- tion industrielle, commerciale et institutionnelle, la
doned its bargaining rights through inaction. . . . A use- Commission avait conclu `a plusieurs reprises que, dans
ful summary of the caselaw and the factors influencing les faits, un syndicat avait renonc´e à ses droits de n´ego-
the Board’s assessment is found in R. Reusse Co. ciation par inaction. [. . .] Un r´esumé utile de la jurispru-
Ltd. . . . [Emphasis added.] dence et des facteurs influen¸cant l’évaluation de la

Commission est fait dans R. Reusse Co. Ltd.. . . [Je sou-
ligne.]

In the case cited, R. Reusse Co., [1988] OLRB Dans la d´ecision citée R. Reusse Co., [1988]
Rep. 523, the Board set out its policy as follows at OLRB Rep. 523, la Commission a ´enoncé ainsi sa
paras. 13 and 15: politique, aux par. 13 et 15 :

It was not disputed that the question of abandonment [TRADUCTION] Il n’a pas été contest´e que la question
is a matter of fact to be resolved by the Board in the de la renonciation  est une question de fait que la Com-
circumstances of each case. . . . mission doit r´esoudre selon les circonstances de chaque

affaire . . .

. . . . . .

What is most striking about this application is that, Ce qui est le plus frappant au sujet de la pr´esente
having attained bargaining rights in 1965, Local 397 did demande, c’est que, ayant obtenu des droits de n´egocia-
nothing for almost 15 years (just to the advent of prov- tion en 1965, la section locale 397 n’a rien fait pendant
ince-wide bargaining) to negotiate renewals of the col- presque 15 ans (jusqu’à l’arrivée de la n´egociation col-
lective agreement, administer those “existing” agree- lective `a l’échelle de la province) en vue de n´egocier des
ments or otherwise contact the respondent. Given such renouvellements de la convention collective, d’appliquer
an extended passage of time, the Board must carefully les conventions « existantes » ou de communiquer de
scrutinize the reasons proffered by the union as explana- quelque autre fa¸con avec l’intimée. ́Etant donn´e l’écou-
tion for its inactivity in order to avoid the reasonable lement d’une aussi longue p´eriode, la Commission doit
inference that the union has abandoned its bargaining examiner avec soin les raisons fournies par le syndicat `a
rights. [Emphasis in original.] titre d’explication pour son inaction afin d’´eviter la con-

clusion raisonnable que le syndicat a renonc´e à ses
droits de n´egociation. [Italiques dans l’original.]

The Board’s decision in the present case (both ini- La d´ecision de la Commission en l’esp`ece (tant
tial and final) simply repeated the language in initiale que d´efinitive) n’a fait que reprendre les
Reusse, supra: termes utilis´es dans Reusse, précité :

It was not disputed that the question of abandonment [TRADUCTION] Il n’a pas été contest´e que la question
is a matter of fact to be resolved by the Board in the de la renonciation est une question de fait que la Com-
circumstances of each case: J. S. Mechanical, supra; mission doit résoudre selon les circonstances de chaque
Inducon Construction (Northern) Inc., supra; John affaire : J. S. Mechanical, précité; Inducon Construction
Entwistle Construction Limited, supra; Re Carpenters’ (Northern) Inc., précité; John Entwistle Construction
District Council of Lake Ontario and Hugh Murray Limited, précité; Re Carpenters’ District Council of
(1974) et al., Re Labourers’ International Union of Lake Ontario and Hugh Murray (1974) et al., Re
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North America, Local 527 et al. and John Entwistle 
Construction Ltd. et al., supra; Twin City Plumbing and 
Heating, [1982] OLRB Rep. Apr. 631. [Emphasis 
added.] 

and then continued (at para. 44): 

It is in the above jurisprudential context that the 
Board must analyse the evidence in the instant case. 

Indeed, the panel concluded in its final version 
of the decision in this case at para. 54 that "[it] is 
not satisfied, as a matter of fact, that the bargain-
ing rights of Local 353 were abandoned because of 
the omission of Ellis-Don's name from schedule 
F" (emphasis added). We are not bound by the 
characterization placed on its own decision by the 
panel, but in this respect I think the panel was cor-
rect. 

The Controlling Issue Was Whether the Union had 
"Actively Promoted" its Bargaining Rights 

The initial decision accepted the respondent 
union's position that it could hardly be faulted for 
lack of "active promotion" when its intervention 
proved not to be necessary to ensure that electrical 
work was subcontracted to union subcontractors, 
albeit the Board also found that the appellant did 
not consider itself under any obligation to do so. 
The important exception was the panel's expecta-
tion that a union that was "actively" promoting its 
bargaining rights would have included the appel-
lant on schedule F in the accreditation process that 
led to the predecessor to the one now invoked by 
the union. The panel noted that the union might 
well have had a plausible explanation for its lack 
of "active" promotion in the accreditation process 
but had not put any such evidence forward. In its 
initial decision the panel was not prepared to act 
on the unsupported hypotheses offered up by coun-
sel for the respondent union. In its final decision, 
however, the panel seemingly accepted the same 

Labourers' International Union of North America, 
Local 527 et al. et John Entwistle Construction Ltd. et 
al., prCcit6; Twin City Plumbing and Heating, [1982] 
OLRB Rep. Apr. 631. [Je souligne.] 

Et elle a poursuivi au par. 44 : 

[TRADUCTI0N] C'est dans le contexte jurisprudentiel 
ci-dessus que la Commission doit analyser la preuve en 
l' espCce. 

D'ailleurs, la formation a conclu dans la version 
defmitive de la decision en l'espece, au par. 54, 
qu'elle [TRADUCTION] « n'est pas convaincue que, 
en tant que question de fait, la section locale 353 a 
renonce aux droits de negociation en raison de 
l'omission du nom de Ellis-Don a l'annexe F» (je 
souligne). Nous ne sommes pas lies par la fanon 
dont la formation a qualifie sa propre decision, 
mais j'estime qu'elle avait raison a cet egard. 

La question dominante etait de savoir si le syndicat 
avait fait la « promotion active » de ses droits de 
negociation 

La decision initiale acceptait la position du syn-
dicat intime selon laquelle on pouvait difficilement 
le blamer pour l'absence de « promotion active » 
alors qu'il s'etait avere non necessaire qu'il inter-
vienne pour veiller a ce que les travaux d'electri-
cite soient confies a des sous-traitants dont les 
employes sont syndiques, quoique la Commission 
a egalement conclu que l'appelante ne considerait 
pas avoir l'obligation de le faire. L'exception 
importante etait le fait que la formation s'attendait 
a ce qu'un syndicat qui faisait la promotion 
« active » de ses droits de negociation ait inscrit 
l'appelante a l'annexe F lors du processus d'accre-
ditation qui a mene a la convention anterieure a 
celle maintenant invoquee par le syndicat. La for-
mation a fait remarquer que le syndicat pouvait 
fort bien avoir une explication plausible pour son 
manque de promotion « active » dans le cadre du 
processus d'accreditation, mais qu'il n'en avait 
presentee aucune en preuve. Dans sa decision ini-
tiale, la formation n'etait pas prate a agir en s'ap-
puyant sur les hypotheses non etayees faites par 
l'avocat du syndicat intim& Dans sa decision defi-
nitive, toutefois, la formation a semble considerer 
les maims hypotheses non etayees comme l'expli-
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North America, Local 527 et al. and John Entwistle Labourers’ International Union of North America,
Construction Ltd. et al., supra; Twin City Plumbing and Local 527 et al. et John Entwistle Construction Ltd. et
Heating, [1982] OLRB Rep. Apr. 631. [Emphasis al., précité; Twin City Plumbing and Heating, [1982]
added.] OLRB Rep. Apr. 631. [Je souligne.]

and then continued (at para. 44): Et elle a poursuivi au par. 44 :

It is in the above jurisprudential context that the [TRADUCTION] C’est dans le contexte jurisprudentiel
Board must analyse the evidence in the instant case. ci-dessus que la Commission doit analyser la preuve en

l’espèce.

Indeed, the panel concluded in its final version86 D’ailleurs, la formation a conclu dans la version
of the decision in this case at para. 54 that “[it] is d´efinitive de la d´ecision en l’esp`ece, au par. 54,
not satisfied, as a matter of fact, that the bargain- qu’elle [TRADUCTION] « n’est pas convaincue que,
ing rights of Local 353 were abandoned because of en tant que question de fait, la section locale 353 a
the omission of Ellis-Don’s name from schedule renonc´e aux droits de n´egociation en raison de
F” (emphasis added). We are not bound by the l’omission du nom de Ellis-Don `a l’annexe F » (je
characterization placed on its own decision by the souligne). Nous ne sommes pas li´es par la fa¸con
panel, but in this respect I think the panel was cor- dont la formation a qualifi´e sa propre d´ecision,
rect. mais j’estime qu’elle avait raison `a cet égard.

The Controlling Issue Was Whether the Union had La question dominante ´etait de savoir si le syndicat
“Actively Promoted” its Bargaining Rights avait fait la « promotion active » de ses droits de

négociation

The initial decision accepted the respondent87 La décision initiale acceptait la position du syn-
union’s position that it could hardly be faulted for dicat intim´e selon laquelle on pouvait difficilement
lack of “active promotion” when its intervention le blˆamer pour l’absence de « promotion active »
proved not to be necessary to ensure that electrical alors qu’il s’´etait avéré non nécessaire qu’il inter-
work was subcontracted to union subcontractors, vienne pour veiller `a ce que les travaux d’´electri-
albeit the Board also found that the appellant did cit´e soient confi´es à des sous-traitants dont les
not consider itself under any obligation to do so. employ´es sont syndiqu´es, quoique la Commission
The important exception was the panel’s expecta- a ´egalement conclu que l’appelante ne consid´erait
tion that a union that was “actively” promoting its pas avoir l’obligation de le faire. L’exception
bargaining rights would have included the appel- importante ´etait le fait que la formation s’attendait
lant on schedule F in the accreditation process that `a ce qu’un syndicat qui faisait la promotion
led to the predecessor to the one now invoked by « active » de ses droits de n´egociation ait inscrit
the union. The panel noted that the union might l’appelante `a l’annexe F lors du processus d’accr´e-
well have had a plausible explanation for its lack ditation qui a men´e à la convention ant´erieure à
of “active” promotion in the accreditation process celle maintenant invoqu´ee par le syndicat. La for-
but had not put any such evidence forward. In its mation a fait remarquer que le syndicat pouvait
initial decision the panel was not prepared to act fort bien avoir une explication plausible pour son
on the unsupported hypotheses offered up by coun- manque de promotion « active » dans le cadre du
sel for the respondent union. In its final decision, processus d’accr´editation, mais qu’il n’en avait
however, the panel seemingly accepted the same pr´esentée aucune en preuve. Dans sa d´ecision ini-

tiale, la formation n’´etait pas prˆete à agir en s’ap-
puyant sur les hypoth`eses non ´etayées faites par
l’avocat du syndicat intim´e. Dans sa d´ecision défi-
nitive, toutefois, la formation a sembl´e consid´erer
les mêmes hypoth`eses non ´etayées comme l’expli-
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unsupported speculation to be the adequate expla-
nation that it had earlier found not to exist. 

The panel initially concluded that in the particu-
lar circumstances of the case an adverse inference 
should be drawn against the union for its decision 
not to call the evidence. I do not say that the panel 
was obliged to draw an adverse inference. The fact 
is that following a lengthy hearing, it did so. The 
correctness of that determination was bound up 
with the evidence: 

It is perfectly appropriate for a jury to infer, although 
they are not obliged to do so, that the failure to call 
material evidence which was particularly and uniquely 
available to the Vieczoreks was an indication that such 
evidence would not have been favourable to them. It is a 
common sense conclusion that may be reached by any 
trier of fact. There are no authorities which cast any 
doubt upon the proposition. [Emphasis added.] 

(Vieczorek v. Piersma (1987), 36 D.L.R. (4th) 136 
(Ont. C.A.), per Cory J.A., at pp. 140-41) 

To the same effect is the statement found in 
Sopinka, Lederman and Bryant, supra, at p. 97: 

A presumption of fact is a deduction of fact that may 
logically and reasonably be drawn from a fact or group 
of facts found or otherwise established. Put differently, 
it is a common sense logical inference that is drawn 
from proven facts. [Emphasis added.] 

To characterise this "common sense conclu-
sion . . . by [a] trier of fact" as a "rebuttable pre-
sumption" does not, in my view, transform this 
issue of factual adjudication into a question of law, 
as my colleague LeBel J. concludes at para. 42. In 
any event, with respect, a debate about labels 
should not detract us from the more fundamental 
inquiry about whether in this case the full board 
consultation intruded into adjudicative matters of 
fact the panel itself was required to decide. 

cation adequate qu'elle avait auparavant jug& 
inexistante. 

La formation a initialement estime qu'A la 
lumiere des faits particuliers de l'affaire, une con-
clusion &favorable au syndicat devrait etre tiree 
en raison de sa decision de ne presenter aucune 
preuve a cet egard. Je ne dis pas que la formation 
etait obligee de tirer une conclusion &favorable. Il 
n'en demeure pas moins que c'est ce qu'elle a fait 
a la suite d'une longue audience. Le bien-fonde de 
cette decision etait lie a la preuve : 

[TRADUCTI0N] Il est parfaitement approprie qu'un jury 
deduise, meme s'il n'est pas oblige de le faire, que 
l'omission de produire des elements de preuve substan-
tielle dont seuls les Vieczorek disposaient etait une indi-
cation que ces elements de preuve ne leur auraient pas 
ete favorables. Il s'agit d'une conclusion fond& sur le 
bon sens qui peut etre fir& par tout juge des faits. 
Aucune decision ne met en doute cette proposition. [Je 
souligne.] 

(Vieczorek c. Piersma (1987), 36 D.L.R. (4th) 136 
(C.A. Ont.), le juge Cory, p. 140 et 141) 

Voir dans le meme sens l'enonce figurant dans 
Sopinka, Lederman et Bryant, op. cit., a la p. 97 : 

[TRADUCTI0N] Une presomption de fait est une deduc-
tion de fait qui peut logiquement et raisonnablement etre 
tiree a partir d'un fait ou d'un groupe de faits dont on a 
conclu a l'existence ou qui ont ete autrement etablis. 
Autrement dit, it s'agit d'une conclusion logique fondee 
sur le bon sens qui est tiree a partir de faits prouves. [Je 
souligne.] 

Qualifier cette « conclusion fond& sur le bon 
sens [. . .] tiree par [un] juge des faits » de « pre-
somption refutable » ne change pas selon moi cette 
question de conclusion factuelle en question de 
droit, comme mon collegue le juge LeBel le con-
clut au par. 42. Quoi qu'il en soit, j'estime, en 
toute deference, que nous ne devrions pas laisser 
un &bat terminologique nous &carter de l'examen 
plus fondamental de la question de savoir si, en 
l'espece, la consultation de l'ensemble des 
membres de la Commission a empiete sur des faits 
sur lesquels la formation elle-meme &Mit tenue de 
se prononcer. 
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unsupported speculation to be the adequate expla- cation ad´equate qu’elle avait auparavant jug´ee
nation that it had earlier found not to exist. inexistante.

The panel initially concluded that in the particu- 88La formation a initialement estim´e qu’à la
lar circumstances of the case an adverse inference lumi`ere des faits particuliers de l’affaire, une con-
should be drawn against the union for its decision clusion d´efavorable au syndicat devrait être tirée
not to call the evidence. I do not say that the panel en raison de sa d´ecision de ne pr´esenter aucune
was obliged to draw an adverse inference. The fact preuve `a cet égard. Je ne dis pas que la formation
is that following a lengthy hearing, it did so. The ´etait obligée de tirer une conclusion d´efavorable. Il
correctness of that determination was bound up n’en demeure pas moins que c’est ce qu’elle a fait
with the evidence: `a la suite d’une longue audience. Le bien-fond´e de

cette décision était lié à la preuve :

It is perfectly appropriate for a jury to infer, although [TRADUCTION] Il est parfaitement appropri´e qu’un jury
they are not obliged to do so, that the failure to call d´eduise, mˆeme s’il n’est pas oblig´e de le faire, que
material evidence which was particularly and uniquely l’omission de produire des ´eléments de preuve substan-
available to the Vieczoreks was an indication that such tielle dont seuls les Vieczorek disposaient ´etait une indi-
evidence would not have been favourable to them. It is a cation que ces ´eléments de preuve ne leur auraient pas
common sense conclusion that may be reached by any ´eté favorables. Il s’agit d’une conclusion fond´ee sur le
trier of fact. There are no authorities which cast any bon sens qui peut ˆetre tirée par tout juge des faits.
doubt upon the proposition. [Emphasis added.] Aucune d´ecision ne met en doute cette proposition. [Je

souligne.]

(Vieczorek v. Piersma (1987), 36 D.L.R. (4th) 136 (Vieczorek c. Piersma (1987), 36 D.L.R. (4th) 136
(Ont. C.A.), per Cory J.A., at pp. 140-41) (C.A. Ont.), le juge Cory, p. 140 et 141)

To the same effect is the statement found in Voir dans le mˆeme sens l’´enoncé figurant dans
Sopinka, Lederman and Bryant, supra, at p. 97: Sopinka, Lederman et Bryant, op. cit., à la p. 97 :

A presumption of fact is a deduction of fact that may [TRADUCTION] Une présomption de fait est une d´educ-
logically and reasonably be drawn from a fact or group tion de fait qui peut logiquement et raisonnablement ˆetre
of facts found or otherwise established. Put differently, tir´ee à partir d’un fait ou d’un groupe de faits dont on a
it is a common sense logical inference that is drawn conclu `a l’existence ou qui ont ´eté autrement ´etablis.
from proven facts. [Emphasis added.] Autrement dit, il s’agit d’une conclusion logique fond´ee

sur le bon sens qui est tir´ee à partir de faits prouv´es. [Je
souligne.]

To characterise this “common sense conclu- 89Qualifier cette « conclusion fond´ee sur le bon
sion . . . by [a] trier of fact” as a “rebuttable pre- sens [. . .] tir´ee par [un] juge des faits » de « pr´e-
sumption” does not, in my view, transform this somption r´efutable » ne change pas selon moi cette
issue of factual adjudication into a question of law, question de conclusion factuelle en question de
as my colleague LeBel J. concludes at para. 42. In droit, comme mon coll`egue le juge LeBel le con-
any event, with respect, a debate about labels clut au par. 42. Quoi qu’il en soit, j’estime, en
should not detract us from the more fundamental toute d´eférence, que nous ne devrions pas laisser
inquiry about whether in this case the full board un d´ebat terminologique nous ´ecarter de l’examen
consultation intruded into adjudicative matters of plus fondamental de la question de savoir si, en
fact the panel itself was required to decide. l’esp`ece, la consultation de l’ensemble des

membres de la Commission a empi´eté sur des faits
sur lesquels la formation elle-mˆeme était tenue de
se prononcer.
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90 The Vice-Chair's reasons, rewritten after the full 
Board meeting, now said, at para. 54: 

The absence of evidence to explain the omission of 
Ellis-Don from the schedule F filed by Local 353, 
IBEW in the accreditation application is of concern to 
the Board. The question for the Board is whether this 
omission, of itself, is sufficient, in the context of all the 
other circumstances, to cause the Board to conclude that 
Local 353 has abandoned the bargaining rights it had 
earlier obtained. The omission of Ellis-Don's name is 
not inconsistent with abandonment and, thus, may sig-
nify what respondent counsel asserts. However, that 
omission is also consistent with an assumption on the 
part of the Local that the accreditation application 
affected only specialty contractors or that schedule F 
speaks only to employers for whom the Local held bar-
gaining rights but who had had employees in the past 
(albeit not within the previous year). It appears (and 
there is no cogent evidence to suggest otherwise) that 
the employer association represented specialty electrical 
contractors, not general contractors. In that context, the 
name of Ellis-Don may have been omitted, in the 
respondent union's reply, as apparently were the names 
of other general contractors who had signed the working 
agreement, to reflect the framing of the original applica-
tion. The question is not what is the most reasonable or 
a reasonable inference from the omission of Ellis-Don's 
name but whether the omission signifies abandonment. 
In the Board's opinion, it is more probable than not that 
the omission of Ellis-Don's name from schedule F did 
not reflect an abandonment of bargaining rights. 
[Emphasis added.] 

The test applied by the panel ("it is more probable 
than not that the omission . . . did not reflect an 
abandonment of bargaining rights") is typical for a 
fmding of fact. The rewrite does not reflect any 
change in policy or legal principle governing the 
weight to be given to the evidence. It simply multi-
plies speculation about why the union might (or 
might not) have acted as it did. The Board thus 
chose to put less weight on the union's failure to 
list the appellant on schedule F and more weight 
on speculative factors. In other words, the evi-
dence was reweighed or re-assessed, apparently as 

Les motifs de la vice-presidente, reecrits apres la 
reunion pleniere de la Commission, se lisaient 
ainsi, au par. 54 : 

[TRADuctioN] L'absence de preuve expliquant 
l'omission du nom de Ellis-Don a l'annexe F dCposCe 
par la section locale 353 de la FIOE dans le cadre de la 
demande d'accr6ditation prCoccupe la Commission, qui 
estime qu'il s'agit de savoir si cette omission est suffi-
sante en soi, dans le contexte de l'ensemble des autres 
circonstances, pour lui permettre de conclure que la sec-
tion locale 353 avait renona aux droits de nCgociation 
qu'elle avait obtenus auparavant. L'omission du nom de 
Ellis-Don n'est pas incompatible avec une renonciation 
et peut donc signifier ce que l'avocat de PintimCe 
affirme. Cependant, cette omission est compatible egale-
ment avec le fait que la section locale aurait tenu pour 
acquis que la demande d'accr6ditation ne touchait que 
les entrepreneurs spCcialisCs ou que l'annexe F ne s'ap-
pliquait qu'aux employeurs relativement auxquels la 
section locale avait des droits de nCgociation mais qui 
avaient eu des employCs dans le passé (quoique pas dans 
Pam& prCadente). Il semble (et it n'y a aucune preuve 
convaincante du contraire) que l'association d'em-
ployeurs reprCsentait les entrepreneurs Clectriciens spC-
cialisCs, et non pas les entrepreneurs gCnCraux. Dans ce 
contexte, le nom de Ellis-Don peut avoir Ct6 orris dans 
la reponse du syndicat intim6, comme l'ont apparem-
ment Ct6 les noms d'autres entrepreneurs gCnCraux qui 
avaient sign6 la convention de travail, compte tenu du 
cadre de la demande initiale. La question n'est pas de 
savoir quelle est la conclusion la plus raisonnable ou 
quelle serait une conclusion raisonnable a tirer de 
l'omission du nom de Ellis-Don, mais bier de savoir si 
cette omission Cquivaut a une renonciation. La Commis-
sion est d'avis qu'il est plus probable que l'omission du 
nom de Ellis-Don a l'annexe F n'indiquait pas une 
renonciation aux droits de nCgociation. [Je souligne.] 

Le critere appliqué par la formation (« it est plus 
probable que l'omission [. . .] n'indiquait pas une 
renonciation aux droits de negociation ») est 
typique d'une conclusion de fait. La revision ne 
revele aucune modification de la question de prin-
cipe ou du principe juridique regissant le poids 
accorder a la preuve. Elle multiplie simplement les 
hypotheses au sujet des raisons pour lesquelles le 
syndicat aurait (ou n'aurait pas) agi comme it l'a 
fait. La Commission a donc choisi d'accorder 
moires d'importance a l'omission du syndicat 
d'inscrire l'appelante a l'annexe F et davantage 
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The Vice-Chair’s reasons, rewritten after the full90 Les motifs de la vice-pr´esidente, r´eécrits apr`es la
Board meeting, now said, at para. 54: r´eunion plénière de la Commission, se lisaient

ainsi, au par. 54 :

The absence of evidence to explain the omission of [TRADUCTION] L’absence de preuve expliquant
Ellis-Don from the schedule F filed by Local 353, l’omission du nom de Ellis-Don `a l’annexe F d´eposée
IBEW in the accreditation application is of concern to par la section locale 353 de la FIOE dans le cadre de la
the Board. The question for the Board is whether this demande d’accr´editation préoccupe la Commission, qui
omission, of itself, is sufficient, in the context of all the estime qu’il s’agit de savoir si cette omission est suffi-
other circumstances, to cause the Board to conclude that sante en soi, dans le contexte de l’ensemble des autres
Local 353 has abandoned the bargaining rights it had circonstances, pour lui permettre de conclure que la sec-
earlier obtained. The omission of Ellis-Don’s name is tion locale 353 avait renonc´e aux droits de n´egociation
not inconsistent with abandonment and, thus, may sig- qu’elle avait obtenus auparavant. L’omission du nom de
nify what respondent counsel asserts. However, that Ellis-Don n’est pas incompatible avec une renonciation
omission is also consistent with an assumption on the et peut donc signifier ce que l’avocat de l’intim´ee
part of the Local that the accreditation application affirme. Cependant, cette omission est compatible ´egale-
affected only specialty contractors or that schedule F ment avec le fait que la section locale aurait tenu pour
speaks only to employers for whom the Local held bar- acquis que la demande d’accr´editation ne touchait que
gaining rights but who had had employees in the past les entrepreneurs sp´ecialisés ou que l’annexe F ne s’ap-
(albeit not within the previous year). It appears (and pliquait qu’aux employeurs relativement auxquels la
there is no cogent evidence to suggest otherwise) that section locale avait des droits de n´egociation mais qui
the employer association represented specialty electrical avaient eu des employ´es dans le pass´e (quoique pas dans
contractors, not general contractors. In that context, the l’ann´ee précédente). Il semble (et il n’y a aucune preuve
name of Ellis-Don may have been omitted, in the convaincante du contraire) que l’association d’em-
respondent union’s reply, as apparently were the names ployeurs repr´esentait les entrepreneurs ´electriciens sp´e-
of other general contractors who had signed the working cialis´es, et non pas les entrepreneurs g´enéraux. Dans ce
agreement, to reflect the framing of the original applica- contexte, le nom de Ellis-Don peut avoir ´eté omis dans
tion. The question is not what is the most reasonable or la r´eponse du syndicat intim´e, comme l’ont apparem-
a reasonable inference from the omission of Ellis-Don’s ment ´eté les noms d’autres entrepreneurs g´enéraux qui
name but whether the omission signifies abandonment. avaient sign´e la convention de travail, compte tenu du
In the Board’s opinion, it is more probable than not that cadre de la demande initiale. La question n’est pas de
the omission of Ellis-Don’s name from schedule F did savoir quelle est la conclusion la plus raisonnable ou
not reflect an abandonment of bargaining rights. quelle serait une conclusion raisonnable `a tirer de
[Emphasis added.] l’omission du nom de Ellis-Don, mais bien de savoir si

cette omission ´equivaut à une renonciation. La Commis-
sion est d’avis qu’il est plus probable que l’omission du
nom de Ellis-Don `a l’annexe F n’indiquait pas une
renonciation aux droits de n´egociation. [Je souligne.]

The test applied by the panel (“it is more probable Le crit`ere appliqu´e par la formation (« il est plus
than not that the omission . . .did not reflect an probable que l’omission [. . .] n’indiquait pas une
abandonment of bargaining rights”) is typical for a renonciation aux droits de n´egociation ») est
finding of fact. The rewrite does not reflect any typique d’une conclusion de fait. La r´evision ne
change in policy or legal principle governing the r´evèle aucune modification de la question de prin-
weight to be given to the evidence. It simply multi- cipe ou du principe juridique r´egissant le poids `a
plies speculation about why the union might (or accorder `a la preuve. Elle multiplie simplement les
might not) have acted as it did. The Board thus hypoth`eses au sujet des raisons pour lesquelles le
chose to put less weight on the union’s failure to syndicat aurait (ou n’aurait pas) agi comme il l’a
list the appellant on schedule F and more weight fait. La Commission a donc choisi d’accorder
on speculative factors. In other words, the evi- moins d’importance `a l’omission du syndicat
dence was reweighed or re-assessed, apparently as d’inscrire l’appelante `a l’annexe F et davantage
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a result of the full Board meeting. This is contrary 
to Consolidated-Bathurst. 

The Divisional Court's Rationalization of the 
Board's Decision 

It was left to Adams J. in the Ontario Divisional 
Court ((1995), 89 O.A.C. 45) to offer a suggestion 
about how to rationalize the panel's initial decision 
with its ultimate decision, at para. 31: 

The Board had several policy options open to it on the 
facts as found: (i) the absence of Ellis-Don on Schedule 
F constituted per se evidence of bargaining right aban-
donment; (ii) the omission gave rise to a rebuttable pre-
sumption of abandonment, thus requiring an explanation 
from Local 353; (iii) the omission was a factor to be 
considered along with all the other evidence before the 
Board; or, finally, (iv) the failure of Local 353 to place 
Ellis-Don's name on Schedule F was irrelevant, in the 
circumstances, to the issue of abandonment. Ultimately, 
the Board concluded the failure of Local 353 to include 
Ellis-Don on Schedule F was a factor to be considered 
and was not determinative in the circumstances. 

The options are presented as a menu of policy 
choices, but the passage does no more than 
describe transition stages from a strong inference 
to a weak inference to no inference at all. The 
question of what weight should be attached to the 
union's conduct in light of all the evidence heard 
over several weeks seems to me, quintessentially, 
for the trier of fact. The appellant was not dealing 
with the Ministry of Labour, where departmental 
procedures are not expected to conform to a judi-
cial or quasi-judicial method of making decisions. 
The Ontario Labour Relations Act holds out the 
promise of a quasi-judicial tribunal where union 
and management are eyeball-to-eyeball with the 
decision-makers. So long as the legislative promise 

d'importance à des facteurs hypothétiques. En 
d'autres termes, la preuve a été réévaluée apparem-
ment par suite de la réunion plénière de la Com-
mission. Cela est contraire à l'arrêt Consolidated-
Bathurst. 

La justification de la décision de la Commission 
par la Cour divisionnaire 

Il revenait au juge Adams, de la Cour division-
naire de l'Ontario ((1995), 89 O.A.C. 45), de sug-
gérer une manière de justifier la décision défmitive 
de la formation par rapport à sa décision initiale, 
au par. 31 : 

[TRADUCTION] Plusieurs choix de principe s'offraient à 
la Commission quant aux faits tenus pour avérés: (i) 
l'absence de Ellis-Don à l'annexe F constituait en soi la 
preuve de la renonciation aux droits de négociation; (ii) 
l'omission a donné lieu à une présomption réfutable de 
renonciation, ce qui obligeait la section locale 353 à 
fournir une explication; (iii) l'omission constituait un 
facteur à examiner au même titre que tous les autres élé-
ments de preuve soumis à la Commission; ou enfin, (iv) 
l'omission de la section locale 353 d'inscrire le nom de 
Ellis-Don à l'annexe F n'avait aucune pertinence, dans 
les circonstances, quant à la question de la renonciation. 
En fin de compte, la Commission a déterminé que 
l'omission de la part de la section locale 353 d'inscrire 
Ellis-Don à l'annexe F constituait un facteur à prendre 
en considération et n'était pas déterminante dans les cir-
constances. 

Les options sont présentées comme un menu de 
choix de principes, mais l'extrait ne fait rien de 
plus que décrire les étapes de transition, à partir 
d'une forte conclusion, en passant par une faible 
conclusion, jusqu'à l'absence de conclusion. La 
question de savoir quelle importance devrait être 
accordée à la conduite du syndicat à la lumière de 
l'ensemble de la preuve entendue pendant plu-
sieurs semaines me semble, de par sa nature même, 
relever du juge des faits. L'appelante n'avait pas 
affaire au ministère du Travail, où l'on ne s'attend 
pas à ce que les procédures ministérielles soient 
conformes à une méthode judiciaire ou quasi judi-
ciaire de prise de décisions. La Loi sur les relations 
de travail de l'Ontario renferme la promesse d'un 
tribunal quasi judiciaire où syndicats et patrons 
font face aux décideurs. Tant que la promesse 
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a result of the full Board meeting. This is contrary d’importance `a des facteurs hypoth´etiques. En
to Consolidated-Bathurst. d’autres termes, la preuve a ´eté réévaluée apparem-

ment par suite de la r´eunion plénière de la Com-
mission. Cela est contraire `a l’arrêt Consolidated-
Bathurst.

The Divisional Court’s Rationalization of the La justification de la d´ecision de la Commission
Board’s Decision par la Cour divisionnaire

It was left to Adams J. in the Ontario Divisional 91Il revenait au juge Adams, de la Cour division-
Court ((1995), 89 O.A.C. 45) to offer a suggestion naire de l’Ontario ((1995), 89 O.A.C. 45), de sug-
about how to rationalize the panel’s initial decision g´erer une mani`ere de justifier la d´ecision définitive
with its ultimate decision, at para. 31: de la formation par rapport `a sa d´ecision initiale,

au par. 31 :

The Board had several policy options open to it on the [TRADUCTION] Plusieurs choix de principe s’offraient `a
facts as found: (i) the absence of Ellis-Don on Schedule la Commission quant aux faits tenus pour av´erés: (i)
F constituted per se evidence of bargaining right aban- l’absence de Ellis-Don `a l’annexe F constituait en soi la
donment; (ii) the omission gave rise to a rebuttable pre- preuve de la renonciation aux droits de n´egociation; (ii)
sumption of abandonment, thus requiring an explanation l’omission a donn´e lieu à une pr´esomption r´efutable de
from Local 353; (iii) the omission was a factor to be renonciation, ce qui obligeait la section locale 353 `a
considered along with all the other evidence before the fournir une explication; (iii) l’omission constituait un
Board; or, finally, (iv) the failure of Local 353 to place facteur `a examiner au mˆeme titre que tous les autres ´elé-
Ellis-Don’s name on Schedule F was irrelevant, in the ments de preuve soumis `a la Commission; ou enfin, (iv)
circumstances, to the issue of abandonment. Ultimately, l’omission de la section locale 353 d’inscrire le nom de
the Board concluded the failure of Local 353 to include Ellis-Don `a l’annexe F n’avait aucune pertinence, dans
Ellis-Don on Schedule F was a factor to be considered les circonstances, quant `a la question de la renonciation.
and was not determinative in the circumstances. En fin de compte, la Commission a d´eterminé que

l’omission de la part de la section locale 353 d’inscrire
Ellis-Don à l’annexe F constituait un facteur `a prendre
en consid´eration et n’était pas d´eterminante dans les cir-
constances.

The options are presented as a menu of policy 92Les options sont pr´esentées comme un menu de
choices, but the passage does no more than choix de principes, mais l’extrait ne fait rien de
describe transition stages from a strong inference plus que d´ecrire les ´etapes de transition, `a partir
to a weak inference to no inference at all. The d’une forte conclusion, en passant par une faible
question of what weight should be attached to the conclusion, jusqu’`a l’absence de conclusion. La
union’s conduct in light of all the evidence heard question de savoir quelle importance devrait ˆetre
over several weeks seems to me, quintessentially, accord´ee à la conduite du syndicat `a la lumière de
for the trier of fact. The appellant was not dealing l’ensemble de la preuve entendue pendant plu-
with the Ministry of Labour, where departmental sieurs semaines me semble, de par sa nature mˆeme,
procedures are not expected to conform to a judi- relever du juge des faits. L’appelante n’avait pas
cial or quasi-judicial method of making decisions. affaire au minist`ere du Travail, o`u l’on ne s’attend
The Ontario Labour Relations Act holds out the pas `a ce que les proc´edures minist´erielles soient
promise of a quasi-judicial tribunal where union conformes `a une m´ethode judiciaire ou quasi judi-
and management are eyeball-to-eyeball with the ciaire de prise de d´ecisions. La Loi sur les relations
decision-makers. So long as the legislative promisede travail de l’Ontario renferme la promesse d’un

tribunal quasi judiciaire o`u syndicats et patrons
font face aux d´ecideurs. Tant que la promesse
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is there the relevant constraints should be observed 
in factual adjudications. 

The panel's initial decision, as I read it, did not 
suggest that the absence of the appellant on sched-
ule F per se constituted abandonment. The initial 
decision concluded that the union's decision not to 
include the appellant on schedule F "was a factor 
to be considered along with all the other evidence" 
but that in the absence of any explanation, or con-
trary evidence from the union that bargaining 
rights had in fact been actively asserted at some 
point between 1962 and 1971, there was nothing 
opposable to the common sense inference of aban-
donment. 

The Divisional Court also faulted the appellant 
for its failure to seek a reconsideration by the 
Board under s. 114(1) of the Act. Apparently the 
court was not pleased with appellant counsel's 
somewhat triumphal rejoinder that the Board had 
been "caught . . . with [its] hand in the cookie jar" 
and he was not disposed to give it an opportunity 
to extricate itself. While a motion for reconsidera-
tion was an option, it was not equivalent to an 
internal appeal for purposes of an "exhaustion of 
administrative remedies" argument. The Board's 
position advanced with ingenuity and vigour in 
these proceedings no doubt reflects what the panel 
would have said on a reconsideration, namely the 
assertion that Consolidated-Bathurst sanctioned 
the procedure adopted in this case. 

Failure to Obtain Evidence from Board Witnesses 

The appellant obtained an order from Steele J. 
of the Ontario Court (General Division) ((1992), 
95 D.L.R. (4th) 56) compelling the attendance of 
the Chair of the Board, the Vice-Chair who pre-
sided over the panel, and the Registrar of the 
Board "to obtain information with respect to the 
procedures implemented by the O.L.R.B. in arriv-

legislative existe, les contraintes pertinentes en 
matiere de conclusions relatives aux faits doivent 
etre respectees. 

La decision initiale de la formation, selon mon 
interpretation, ne donnait pas a entendre que l'ab-
sence de l'appelante a l'annexe F constituait en soi 
une renonciation. Il a ate conclu dans la decision 
initiale que la decision du syndicat de ne pas ins-
crire l'appelante a l'annexe F [TRADUCTION] 
« constituait un facteur a examiner au meme titre 
que tous les autres elements de preuve », mais que, 
en l'absence d'explication ou de preuve contraire 
de la part du syndicat selon laquelle les droits de 
negociation avaient en fait ate affirmes activement 
a un certain moment entre 1962 et 1971, rien ne 
pouvait etre oppose a la conclusion fond& sur le 
bon sens selon laquelle it y avait eu renonciation. 

La Cour divisionnaire a egalement blame l'ap-
pelante d'avoir omis de demander un nouvel exa-
men par la Commission aux termes du par. 114(1) 
de la Loi. Apparemment, la cour n'a pas aime la 
replique quelque peu triomphale de l'avocat de 
l'appelante selon laquelle la Commission avait ate 
[TRADUCTION] « pris[e] la main dans le sac », ni le 
fait qu'il n'etait pas prat a lui donner la possibilite 
de se sortir de cet embarras. Mame si la requete en 
nouvel examen constituait une option, elle n'equi-
valait pas a un appel interne pour les fins de l'ar-
gument fon& sur [TRADUCTION] «l'epuisement 
des recours administratifs ». La position que la 
Commission a fait valoir avec ingeniosite et insis-
tance en l'espece reflete sans aucun doute ce que la 
formation aurait dit lors d'un nouvel examen, a 
savoir l'affirmation que Consolidated-Bathurst a 
sanctionne la procedure adopt& dans la presente 
affaire. 

L'omission d'obtenir la deposition de temoins 
membres de la Commission 

L'appelante a obtenu une ordonnance du juge 
Steele, de la Cour de l'Ontario (Division generale) 
((1992), 95 D.L.R. (4th) 56), qui obligeait le presi-
dent de la Commission, la vice-presidente qui a 
preside la formation, et le registrateur de la Com-
mission a comparaitre [TRADUCTION] « afm d'obte-
nir des renseignements sur la procedure mise en 
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is there the relevant constraints should be observed l´egislative existe, les contraintes pertinentes en
in factual adjudications. mati`ere de conclusions relatives aux faits doivent

être respect´ees.

The panel’s initial decision, as I read it, did not93 La décision initiale de la formation, selon mon
suggest that the absence of the appellant on sched- interpr´etation, ne donnait pas `a entendre que l’ab-
ule F per se constituted abandonment. The initial sence de l’appelante `a l’annexe F constituait en soi
decision concluded that the union’s decision not to une renonciation. Il a ´eté conclu dans la d´ecision
include the appellant on schedule F “was a factor initiale que la d´ecision du syndicat de ne pas ins-
to be considered along with all the other evidence” crire l’appelante `a l’annexe F [TRADUCTION]
but that in the absence of any explanation, or con- « constituait un facteur `a examiner au mˆeme titre
trary evidence from the union that bargaining que tous les autres ´eléments de preuve », mais que,
rights had in fact been actively asserted at some en l’absence d’explication ou de preuve contraire
point between 1962 and 1971, there was nothing de la part du syndicat selon laquelle les droits de
opposable to the common sense inference of aban- n´egociation avaient en fait ´eté affirmés activement
donment. `a un certain moment entre 1962 et 1971, rien ne

pouvait être oppos´e à la conclusion fond´ee sur le
bon sens selon laquelle il y avait eu renonciation.

The Divisional Court also faulted the appellant94 La Cour divisionnaire a ´egalement blˆamé l’ap-
for its failure to seek a reconsideration by the pelante d’avoir omis de demander un nouvel exa-
Board under s. 114(1) of the Act. Apparently the men par la Commission aux termes du par. 114(1)
court was not pleased with appellant counsel’s de la Loi. Apparemment, la cour n’a pas aim´e la
somewhat triumphal rejoinder that the Board had r´eplique quelque peu triomphale de l’avocat de
been “caught . . . with [its] hand in the cookie jar” l’appelante selon laquelle la Commission avait ´eté
and he was not disposed to give it an opportunity [TRADUCTION] « pris[e] la main dans le sac », ni le
to extricate itself. While a motion for reconsidera- fait qu’il n’´etait pas prˆet à lui donner la possibilit´e
tion was an option, it was not equivalent to an de se sortir de cet embarras. Mˆeme si la requˆete en
internal appeal for purposes of an “exhaustion of nouvel examen constituait une option, elle n’´equi-
administrative remedies” argument. The Board’s valait pas `a un appel interne pour les fins de l’ar-
position advanced with ingenuity and vigour in gument fond´e sur [TRADUCTION] « l’ épuisement
these proceedings no doubt reflects what the panel des recours administratifs ». La position que la
would have said on a reconsideration, namely the Commission a fait valoir avec ing´eniosité et insis-
assertion that Consolidated-Bathurst sanctioned tance en l’esp`ece reflète sans aucun doute ce que la
the procedure adopted in this case. formation aurait dit lors d’un nouvel examen, `a

savoir l’affirmation que Consolidated-Bathurst a
sanctionn´e la procédure adopt´ee dans la pr´esente
affaire.

Failure to Obtain Evidence from Board Witnesses L’omission d’obtenir la d´eposition de t´emoins
membres de la Commission

The appellant obtained an order from Steele J.95 L’appelante a obtenu une ordonnance du juge
of the Ontario Court (General Division) ((1992), Steele, de la Cour de l’Ontario (Division g´enérale)
95 D.L.R. (4th) 56) compelling the attendance of ((1992), 95 D.L.R. (4th) 56), qui obligeait le pr´esi-
the Chair of the Board, the Vice-Chair who pre- dent de la Commission, la vice-pr´esidente qui a
sided over the panel, and the Registrar of the pr´esidé la formation, et le registrateur de la Com-
Board “to obtain information with respect to the mission `a comparaˆıtre [TRADUCTION] « afin d’obte-
procedures implemented by the O.L.R.B. in arriv- nir des renseignements sur la proc´edure mise en
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mg at its fmal decisions" (p. 58). The motions 
judge was reversed by the Ontario Divisional 
Court ((1994), 16 O.R. (3d) 698) on the basis of 
s. 111 of the Labour Relations Act, R.S.O. 1990, c. 
L.2 (now s. 117), which grants testimonial immu-
nity in the following terms: 

Except with the consent of the Board, no member of the 
Board, nor its registrar, nor any of its other officers, nor 
any of its clerks or servants shall be required to give tes-
timony in any civil proceeding or in any proceeding 
before the Board or in any proceeding before any other 
tribunal respecting information obtained in the dis-
charge of their duties or while acting within the scope of 
their employment under this Act. 

The Ontario Court of Appeal and subsequently 
this Court ([1995] 1 S.C.R. vii), denied leave to 
appeal from this interlocutory decision. 

The legislative grant of testimonial immunity in 
s. 111 may be justified on various policy grounds, 
as pointed out by my colleague LeBel J. at 
paras. 52-53. However, it creates the following 
problem in the present context: 

Safeguards are of no use if they cannot be enforced. 
How can judicial review be used to police the safe-
guards built into the decision-making process if the 
operation of that process is veiled behind a cloak of 
deliberative secrecy? Just as at the substantive level, 
there exists a need for safeguards to reconcile natural 
justice with institutional decision-making; at an opera-
tional level some mechanism must be found to reconcile 
the need for judicial review with the privilege of delib-
erative secrecy. 

(R. E. Hawkins, "Behind Closed Doors II: The 
Operational Problem — Deliberative Secrecy, 
Statutory Immunity and Testimonial Privilege" 
(1996), 10 CJ.A.L.P. 39, at p. 40) 

This Court in Consolidated-Bathurst contem-
plated meaningful redress when full board meet-
ings exceed their proper role. This was demon-
strated in Tremblay v. Quebec (Commission des 

ceuvre par la CRTO pour en arriver a ses decisions 
defmitives» (p. 58). La decision du juge des 
requetes a ete infirmee par la Cour divisionnaire de 
l'Ontario ((1994), 16 O.R. (3d) 698) sur le fonde-
ment de l'art. 111 de la Loi sur les relations de tra-
vail, L.R.O. 1990, ch. L.2 (maintenant l'art. 117), 
qui accorde l'exoneration de l'obligation de temoi-
gner dans les termes suivants : 

Sauf si la Commission y consent, ses membres, son 
registrateur, et les autres membres de son personnel sont 
exemptes de l'obligation de temoigner dans une instance 
civile ou dans une instance devant la Commission ou 
devant toute autre commission, en ce qui conceme des 
renseignements obtenus dans le cadre de leurs fonctions 
ou en rapport avec celles-ci dans le cadre de la presente 
loi. 

La Cour d'appel de l'Ontario et, par la suite, 
notre Cour ([1995] 1 R.C.S. vii) ont refuse la per-
mission d'interjeter appel de cette decision interlo-
cutoire. 

Le fait que l'art. 111 accorde l'exoneration de 
l'obligation de temoigner peut se justifier par diffe-
rentes raisons de principe, comme l'a souligne 
mon collegue le juge LeBel aux par. 52-53. Cela 
cree toutefois le probleme suivant dans le contexte 
actuel : 

[TRADucTioN] Les mesures de protection ne sont d'au-
cune utilite si elles ne peuvent pas etre appliquees. Com-
ment peut-on utiliser le contrtMe judiciaire pour verifier 
les mesures de protection integrees au processus deci-
sionnel si le fonctionnement de ce processus se cache 
derriere le voile du secret du delibere? Tout comme it y 
a au niveau du fond la necessite de mesures de protec-
tion pour concilier la justice naturelle et la prise de deci-
sion institutionnelle, it faut trouver au niveau operation-
nel un mecanisme conciliant la necessite du contreile 
judiciaire et le privilege du secret du &fiber& 

(R. E. Hawkins, « Behind Closed Doors II : The 
Operational Problem — Deliberative Secrecy, Sta-
tutory Immunity and Testimonial Privilege» 
(1996), 10 CJ.A.L.P. 39, p. 40) 

Dans l'arret Consolidated-Bathurst notre Cour a 
examine la possibilite de redressement significatif 
lorsque les reunions plenieres vont au-dela du role 
qui leer revient. Cela a ete demontre dans l'arret 
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ing at its final decisions” (p. 58). The motions œuvre par la CRTO pour en arriver `a ses d´ecisions
judge was reversed by the Ontario Divisional d´efinitives » (p. 58). La d´ecision du juge des
Court ((1994), 16 O.R. (3d) 698) on the basis of requˆetes a ´eté infirmée par la Cour divisionnaire de
s. 111 of the Labour Relations Act, R.S.O. 1990, c. l’Ontario ((1994), 16 O.R. (3d) 698) sur le fonde-
L.2 (now s. 117), which grants testimonial immu- ment de l’art. 111 de la Loi sur les relations de tra-
nity in the following terms: vail, L.R.O. 1990, ch. L.2 (maintenant l’art. 117),

qui accorde l’exon´eration de l’obligation de t´emoi-
gner dans les termes suivants :

Except with the consent of the Board, no member of the Sauf si la Commission y consent, ses membres, son
Board, nor its registrar, nor any of its other officers, nor registrateur, et les autres membres de son personnel sont
any of its clerks or servants shall be required to give tes- exempt´es de l’obligation de t´emoigner dans une instance
timony in any civil proceeding or in any proceeding civile ou dans une instance devant la Commission ou
before the Board or in any proceeding before any other devant toute autre commission, en ce qui concerne des
tribunal respecting information obtained in the dis- renseignements obtenus dans le cadre de leurs fonctions
charge of their duties or while acting within the scope of ou en rapport avec celles-ci dans le cadre de la pr´esente
their employment under this Act. loi.

The Ontario Court of Appeal and subsequently 96La Cour d’appel de l’Ontario et, par la suite,
this Court ([1995] 1 S.C.R. vii), denied leave to notre Cour ([1995] 1 R.C.S. vii) ont refus´e la per-
appeal from this interlocutory decision. mission d’interjeter appel de cette d´ecision interlo-

cutoire.

The legislative grant of testimonial immunity in 97Le fait que l’art. 111 accorde l’exon´eration de
s. 111 may be justified on various policy grounds, l’obligation de t´emoigner peut se justifier par diff´e-
as pointed out by my colleague LeBel J. at rentes raisons de principe, comme l’a soulign´e
paras. 52-53. However, it creates the following mon coll`egue le juge LeBel aux par. 52-53. Cela
problem in the present context: cr´ee toutefois le probl`eme suivant dans le contexte

actuel :

Safeguards are of no use if they cannot be enforced. [TRADUCTION] Les mesures de protection ne sont d’au-
How can judicial review be used to police the safe- cune utilit´e si elles ne peuvent pas ˆetre appliqu´ees. Com-
guards built into the decision-making process if the ment peut-on utiliser le contrˆole judiciaire pour v´erifier
operation of that process is veiled behind a cloak of les mesures de protection int´egrées au processus d´eci-
deliberative secrecy? Just as at the substantive level, sionnel si le fonctionnement de ce processus se cache
there exists a need for safeguards to reconcile natural derri`ere le voile du secret du d´elibéré? Tout comme il y
justice with institutional decision-making; at an opera- a au niveau du fond la n´ecessit´e de mesures de protec-
tional level some mechanism must be found to reconcile tion pour concilier la justice naturelle et la prise de d´eci-
the need for judicial review with the privilege of delib- sion institutionnelle, il faut trouver au niveau op´eration-
erative secrecy. nel un m´ecanisme conciliant la n´ecessit´e du contrˆole

judiciaire et le privilège du secret du d´elibéré.

(R. E. Hawkins, “Behind Closed Doors II: The (R. E. Hawkins, « Behind Closed Doors II : The
Operational Problem — Deliberative Secrecy, Operational Problem — Deliberative Secrecy, Sta-
Statutory Immunity and Testimonial Privilege” tutory Immunity and Testimonial Privilege »
(1996), 10 C.J.A.L.P. 39, at p. 40) (1996), 10 C.J.A.L.P. 39, p. 40)

This Court in Consolidated-Bathurst contem- 98Dans l’arrêt Consolidated-Bathurst notre Cour a
plated meaningful redress when full board meet- examin´e la possibilité de redressement significatif
ings exceed their proper role. This was demon- lorsque les r´eunions pl´enières vont au-del`a du rôle
strated in Tremblay v. Quebec (Commission des qui leur revient. Cela a ´eté démontré dans l’arrˆet
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affaires sociales), [1992] 1 S.C.R. 952, in which 
Gonthier J. wrote, at p. 965: 

The institutionalization of the decisions of administra-
tive tribunals creates a tension between on one hand the 
traditional concept of deliberative secrecy and on the 
other the fundamental right of a party to know that the 
decision was made in accordance with the rules of natu-
ral justice . .. . Paradoxically, it is the public nature of 
these rules which, while highly desirable, may open the 
door to an action in nullity or an evocation. It may be 
questioned whether justice is seen to be done. Accord-
ingly, the very special way in which the practice of 
administrative tribunals has developed requires the 
Court to become involved in areas into which, if a judi-
cial tribunal were in question, it would probably refuse 
to venture. . . . [Emphasis added.] 

and at p. 966: 

. .. by the very nature of the control exercised over their 
decisions administrative tribunals cannot rely on delib-
erative secrecy to the same extent as judicial tribunals. 

Here the undisputed evidence is that the initial 
decision of the panel held as a fact that the union 
had abandoned its bargaining rights. The final 
decision held as a fact that it had not, and the inter-
vening event was the full Board meeting. In Trem-
blay, Gonthier J. observed at p. 980: 

. .. the procedure of early signature of draft decisions by 
members and assessors followed in the case at bar 
seems to me unadvisable. Although this procedure may 
be practical, it only adds to the appearance of bias when 
a decision maker decides to alter his opinion after free 
consultation with his colleagues. 

(While, as stated, an original signed copy of the 
initial decision in the present case is not in the 
Court record, the "true copy" that was filed indi-
cates that the original was signed.) Gonthier J. 
continued at pp. 980-81: 

A litigant who sees a "decision" favourable to him 
changed to an unfavourable one will not think that there 
has been a normal consultation process; rather, he will 
have the impression that external pressure has definitely 

Tremblay c. Québec (Commission des affaires 
sociales), [1992] 1 R.C.S. 952, dans lequel le juge 
Gonthier a écrit, à la p. 965 : 

L'institutionnalisation des décisions des tribunaux admi-
nistratifs crée une tension entre, d'une part, le tradition-
nel concept du secret du délibéré et, d'autre part, le droit 
fondamental d'une partie de savoir que la décision a été 
rendue en conformité avec les principes de justice natu-
relle. [.. .] Le caractère public de ces règles, par ailleurs 
fort souhaitable, est paradoxalement ce qui peut donner 
prise à une action en nullité ou à une évocation. L'appa-
rence de justice peut être mise en cause. L'évolution 
bien particulière de la pratique des tribunaux administra-
tifs oblige donc la Cour à s'immiscer dans des domaines 
où, s'il s'agissait d'un tribunal judiciaire, elle refuserait 
probablement de s'aventurer .. . [Je souligne.] 

et à la p. 966 : 

. .. de par la nature du contrôle qui est exercé sur leurs 
décisions, les tribunaux administratifs ne [peuvent] 
invoquer le secret du délibéré au même degré que les 
tribunaux judiciaires. 

En l'espèce, la preuve non contestée révèle que 
dans sa décision initiale, la formation a tiré la con-
clusion de fait que le syndicat avait renoncé à ses 
droits de négociation. Dans sa décision défmitive, 
elle a tiré la conclusion de fait que le syndicat 
n'avait pas renoncé à ses droits, et l'événement qui 
s'est produit entre ces deux décisions est la réunion 
plénière de la Commission. Dans l'arrêt Tremblay, 
le juge Gonthier a fait remarquer à la p. 980 : 

. .. la procédure de signature anticipée des projets de 
décisions par les membres et assesseurs suivie en l'es-
pèce m'apparaît être à déconseiller. Même si cette pro-
cédure s'avère pratique, elle ne fait qu'ajouter à l'appa-
rence de partialité lorsqu'un décideur décide de modifier 
son opinion après libre consultation avec ses collègues. 

(Même si, comme je l'ai mentionné, le dossier de 
notre Cour ne contient aucun exemplaire original 
signé de la décision initiale en l'espèce, la « copie 
certifiée conforme » qui a été déposée indique que 
l'original a été signé.) Le juge Gonthier a pour-
suivi aux p. 980-981 : 

Le justiciable qui voit une «décision» qui lui était favo-
rable se changer en décision défavorable ne pensera pas 
qu'il s'agit du processus normal de consultation; il aura 
plutôt l'impression qu'une pression extérieure a bel et 
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affaires sociales), [1992] 1 S.C.R. 952, in which Tremblay c. Québec (Commission des affaires
Gonthier J. wrote, at p. 965: sociales), [1992] 1 R.C.S. 952, dans lequel le juge

Gonthier a ´ecrit, à la p. 965 :

The institutionalization of the decisions of administra- L’institutionnalisation des d´ecisions des tribunaux admi-
tive tribunals creates a tension between on one hand the nistratifs cr´ee une tension entre, d’une part, le tradition-
traditional concept of deliberative secrecy and on the nel concept du secret du d´elibéré et, d’autre part, le droit
other the fundamental right of a party to know that the fondamental d’une partie de savoir que la d´ecision a ´eté
decision was made in accordance with the rules of natu- rendue en conformit´e avec les principes de justice natu-
ral justice . . . . Paradoxically, it is the public nature of relle. [. . .] Le caract`ere public de ces r`egles, par ailleurs
these rules which, while highly desirable, may open the fort souhaitable, est paradoxalement ce qui peut donner
door to an action in nullity or an evocation. It may be prise `a une action en nullit´e ou à une évocation. L’appa-
questioned whether justice is seen to be done. Accord- rence de justice peut ˆetre mise en cause. L’´evolution
ingly, the very special way in which the practice of bien particuli`ere de la pratique des tribunaux administra-
administrative tribunals has developed requires the tifs oblige donc la Cour `a s’immiscer dans des domaines
Court to become involved in areas into which, if a judi- o`u, s’il s’agissait d’un tribunal judiciaire, elle refuserait
cial tribunal were in question, it would probably refuse probablement de s’aventurer . . . [Je souligne.]
to venture. . . . [Emphasis added.]

and at p. 966: et `a la p. 966 :

. . . by the very nature of the control exercised over their . . . de par la nature du contrˆole qui est exerc´e sur leurs
decisions administrative tribunals cannot rely on delib- d´ecisions, les tribunaux administratifs ne [peuvent]
erative secrecy to the same extent as judicial tribunals. invoquer le secret du d´elibéré au même degr´e que les

tribunaux judiciaires.

Here the undisputed evidence is that the initial99 En l’espèce, la preuve non contest´ee révèle que
decision of the panel held as a fact that the union dans sa d´ecision initiale, la formation a tir´e la con-
had abandoned its bargaining rights. The final clusion de fait que le syndicat avait renonc´e à ses
decision held as a fact that it had not, and the inter- droits de n´egociation. Dans sa d´ecision définitive,
vening event was the full Board meeting. In Trem- elle a tiré la conclusion de fait que le syndicat
blay, Gonthier J. observed at p. 980: n’avait pas renonc´e à ses droits, et l’´evénement qui

s’est produit entre ces deux d´ecisions est la r´eunion
plénière de la Commission. Dans l’arrˆet Tremblay,
le juge Gonthier a fait remarquer `a la p. 980 :

. . . the procedure of early signature of draft decisions by . . . la proc´edure de signature anticip´ee des projets de
members and assessors followed in the case at bar d´ecisions par les membres et assesseurs suivie en l’es-
seems to me unadvisable. Although this procedure may p`ece m’apparaˆıt être à déconseiller. Mˆeme si cette pro-
be practical, it only adds to the appearance of bias when c´edure s’av`ere pratique, elle ne fait qu’ajouter `a l’appa-
a decision maker decides to alter his opinion after free rence de partialit´e lorsqu’un d´ecideur d´ecide de modifier
consultation with his colleagues. son opinion apr`es libre consultation avec ses coll`egues.

(While, as stated, an original signed copy of the (Mˆeme si, comme je l’ai mentionn´e, le dossier de
initial decision in the present case is not in the notre Cour ne contient aucun exemplaire original
Court record, the “true copy” that was filed indi- sign´e de la d´ecision initiale en l’esp`ece, la « copie
cates that the original was signed.) Gonthier J. certifi´ee conforme » qui a ´eté déposée indique que
continued at pp. 980-81: l’original a ´eté signé.) Le juge Gonthier a pour-

suivi aux p. 980-981 :

A litigant who sees a “decision” favourable to him Le justiciable qui voit une «d´ecision» qui lui ´etait favo-
changed to an unfavourable one will not think that there rable se changer en d´ecision défavorable ne pensera pas
has been a normal consultation process; rather, he will qu’il s’agit du processus normal de consultation; il aura
have the impression that external pressure has definitely plutˆot l’impression qu’une pression ext´erieure a bel et
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led persons who were initially favourable to his case to 
change their minds. 

The appellant does not need to establish "exter-
nal pressure" in this case. It merely has to establish 
a basis for a reasonable inference that factual mat-
ters were referred for discussion at the full Board 
meeting that ought to have been left to the undis-
turbed deliberations of the panel. 

Section 111 prevented the appellant from getting 
to the bottom of the Board' s decision-making pro-
cess in this case. The result, in my view, is not that 
the appellant is thereby prevented from establish-
ing a basis for judicial review. The Court ought not 
to be blind to the difficulties of proof in determin-
ing whether the appellant has made out its case. 
Otherwise the limitation imposed by Consolidated-
Bathurst becomes a pious sentiment rather than an 
enforceable rule of law, which indeed is a question 
raised by Professor David J. Mullan in his case 
comment: 

. .. it is possible to see the judgment as simply drawing 
the attention of members to their responsibilities without 
any real expectation that there will be consistent moni-
toring of behaviour. 

(D. J. Mullan, "Policing the Consolidated-Bathurst 
Limits — Of Whistleblowers and Other Assorted 
Characters" (1993), 10 Admin. L.R. (2d) 241, at 
p. 242) 

I think Tremblay showed that the Court did have 
a "real expectation" that the limits on the scope of 
full board meetings would be enforceable. In that 
case, the Court quashed the decision of the Quebec 
Commission des affaires sociales because its 
equivalent of the full board meeting procedure 
compromised the ability of individual panels to 
reach their own decision free of constraints 
imposed by colleagues. 

The Board is responsible for maintaining its 
deliberative secrecy, and it will generally be 
assisted by the courts in that regard. However, 

bien fait changer d'avis les personnes d'abord favo-
rables à sa cause. 

L'appelante n'a pas à établir l'existence d'une 
«pression extérieure» en l'espèce. Il suffit qu'elle 
établisse le fondement d'une conclusion raisonna-
ble que des questions factuelles ont été renvoyées 
pour fins de discussions à la réunion plénière de la 
Commission et qu'il aurait fallu que ces questions 
soient laissées à la formation pour qu'elle délibère 
en toute quiétude à leur sujet. 

Vu l'article 111 l'appelante n'a pu aller au fond 
du processus décisionnel de la Commission en 
l'espèce. J'estime que cela n'empêche pas l'appe-
lante d'établir le fondement d'un contrôle judi-
ciaire. Notre Cour ne devrait pas fermer les yeux 
sur la difficulté de déterminer si l'appelante a éta-
bli sa preuve. Autrement, la restriction imposée par 
l'arrêt Consolidated-Bathurst devient un voeu 
pieux plutôt qu'une règle de droit exécutoire, ques-
tion que soulève d'ailleurs le professeur David J. 
Mullan dans son commentaire d'arrêt : 

[TRADUCTION] . .. il est possible de considérer que le 
jugement ne fait qu'attirer l'attention des membres sur 
leurs responsabilités sans qu'il n'y ait d'attente réelle 
que leur conduite fasse l'objet d'une surveillance conti-
nue. 

(D. J. Mullan, «Policing the Consolidated-
Bathurst Limits — Of Whistleblowers and Other 
Assorted Characters » (1993), 10 Admin. L.R. (2d) 
241, p. 242) 

J'estime que l'arrêt Tremblay a montré que notre 
Cour avait effectivement l'« attente réelle» que les 
limites imposées à la portée des réunions plénières 
soient exécutoires. Dans cette affaire, notre Cour a 
annulé la décision de la Commission des affaires 
sociales du Québec parce que son équivalent de la 
procédure de la réunion plénière compromettait la 
capacité de chaque formation de rendre sa propre 
décision à l'abri des contraintes imposées par des 
collègues. 

La Commission est responsable du maintien du 
secret de ses délibérations et les tribunaux l'ap-
puieront généralement à cet égard. Toutefois, lors-
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led persons who were initially favourable to his case to bien fait changer d’avis les personnes d’abord favo-
change their minds. rables `a sa cause.

The appellant does not need to establish “exter- 100L’appelante n’a pas `a établir l’existence d’une
nal pressure” in this case. It merely has to establish « pression ext´erieure » en l’esp`ece. Il suffit qu’elle
a basis for a reasonable inference that factual mat- ´etablisse le fondement d’une conclusion raisonna-
ters were referred for discussion at the full Board ble que des questions factuelles ont ´eté renvoyées
meeting that ought to have been left to the undis- pour fins de discussions `a la réunion plénière de la
turbed deliberations of the panel. Commission et qu’il aurait fallu que ces questions

soient laiss´ees à la formation pour qu’elle d´elibère
en toute qui´etude à leur sujet.

Section 111 prevented the appellant from getting 101Vu l’article 111 l’appelante n’a pu aller au fond
to the bottom of the Board’s decision-making pro- du processus d´ecisionnel de la Commission en
cess in this case. The result, in my view, is not that l’esp`ece. J’estime que cela n’empˆeche pas l’appe-
the appellant is thereby prevented from establish- lante d’´etablir le fondement d’un contrˆole judi-
ing a basis for judicial review. The Court ought not ciaire. Notre Cour ne devrait pas fermer les yeux
to be blind to the difficulties of proof in determin- sur la difficult´e de déterminer si l’appelante a ´eta-
ing whether the appellant has made out its case. bli sa preuve. Autrement, la restriction impos´ee par
Otherwise the limitation imposed by Consolidated- l’arrêt Consolidated-Bathurst devient un vœu
Bathurst becomes a pious sentiment rather than an pieux plutˆot qu’une règle de droit ex´ecutoire, ques-
enforceable rule of law, which indeed is a question tion que soul`eve d’ailleurs le professeur David J.
raised by Professor David J. Mullan in his case Mullan dans son commentaire d’arrˆet :
comment:

. . . it is possible to see the judgment as simply drawing [TRADUCTION] . . . il est possible de consid´erer que le
the attention of members to their responsibilities without jugement ne fait qu’attirer l’attention des membres sur
any real expectation that there will be consistent moni- leurs responsabilit´es sans qu’il n’y ait d’attente r´eelle
toring of behaviour. que leur conduite fasse l’objet d’une surveillance conti-

nue.

(D. J. Mullan, “Policing the Consolidated-Bathurst (D. J. Mullan, « Policing the Consolidated-
Limits — Of Whistleblowers and Other Assorted Bathurst Limits — Of Whistleblowers and Other
Characters” (1993), 10 Admin. L.R. (2d) 241, at Assorted Characters » (1993), 10 Admin. L.R. (2d)
p. 242) 241, p. 242)

I think Tremblay showed that the Court did have 102J’estime que l’arrˆet Tremblay a montré que notre
a “real expectation” that the limits on the scope of Cour avait effectivement l’« attente réelle » que les
full board meetings would be enforceable. In that limites impos´ees à la portée des r´eunions pl´enières
case, the Court quashed the decision of the Quebec soient ex´ecutoires. Dans cette affaire, notre Cour a
Commission des affaires sociales because its annul´e la décision de la Commission des affaires
equivalent of the full board meeting procedure sociales du Qu´ebec parce que son ´equivalent de la
compromised the ability of individual panels to proc´edure de la r´eunion plénière compromettait la
reach their own decision free of constraints capacit´e de chaque formation de rendre sa propre
imposed by colleagues. d´ecision à l’abri des contraintes impos´ees par des

collègues.

The Board is responsible for maintaining its 103La Commission est responsable du maintien du
deliberative secrecy, and it will generally be secret de ses d´elibérations et les tribunaux l’ap-
assisted by the courts in that regard. However, puieront g´enéralement `a cet égard. Toutefois, lors-
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where there is a breach of that secrecy from within 
the Board itself, whether by reason of a 
whistleblower or otherwise, the inconvenient 
information cannot be wished out of existence. 
The appellant is not to be faulted for coming into 
possession of information volunteered by a retired 
member of the Board. 

The Board in its submissions cautions the Court 
against "lowering the bar" for judicial review, and 
worries that once "an allegation of wrongdoing 
was made, an administrative tribunal would have 
no choice but to reveal its deliberations so as to 
rebut the `reasonable apprehension'. The Board 
construes "deliberations" broadly to include pro-
cess as well as substance, and says that it embraces 
not only the decision makers (the panel) but all 
attendees at the full board meeting as well. How-
ever, it is in the nature of judicial review that the 
secrecy as to the process may have to be relaxed 
by the Board to dispel legitimate concerns about 
the integrity of its decision-making process. The 
alternative for the Board in a case where an appli-
cant has met the threshold evidentiary onus (as 
here) is to allow the decision to be vacated as the 
price of preserving intact the secrecy surrounding 
its formation. 

In my view, the Board cannot have it both ways. 
It cannot, with the assistance of the legislature, 
deny a person in the position of the appellant all 
legitimate access to relevant information, then rely 
on the absence of this same information as a con-
clusive answer to the appellant's complaint. We 
are not in the business of playing Catch 22. The 
record discloses a change of position by the panel 
on an issue of fact. This runs counter to Consoli-
dated-Bathurst and has to be dealt with properly if 
confidence in the integrity of the Board's decision 
making is to be maintained. The exigencies of 

qu'une violation de ce secret provient de la Com-
mission elle-mame, que ce soit en raison de la 
presence d'un denonciateur ou pour d'autres rai-
sons, les renseignements embarrassants ne peuvent 
pas disparaitre comme par enchantement. On ne 
peut pas blamer l'appelante d'avoir obtenu des 
renseignements qu'un membre retraite de la Com-
mission a pris l'initiative de lui fournir. 

Dans ses arguments, la Commission met notre 
Cour en garde contre le fait [TRADUCTION] 

« [d']abaisser la barre » en matiere de contrille 
judiciaire et elle craint que des [TRADUCTION] 

« qu'une allegation de faute serait faite, un tribunal 
administratif n'aurait pas d'autre choix que de 
reveler ses deliberations pour refuter la "crainte 
raisonnable" ». La Commission interprete large-
ment le mot « deliberations », qui comporte selon 
elle le processus de mame que le fond, et elle dit 
que ce mot vise non seulement les decideurs (la 
formation), mais aussi tous ceux qui ont participe a 
la reunion pleniere. Toutefois, la nature du contrille 
judiciaire fait en sorte qu'il se peut que la Com-
mission ait a lever le secret afin de dissiper des 
craintes legitimes au sujet de l'integrite de son pro-
cessus decisionnel. Dans un cas oft le demandeur 
s'est acquitte de la charge initiale de presentation 
(comme en l'espece), la solution de rechange pour 
la Commission consiste a permettre que la decision 
soit annul& pour que soit preserve le secret entou-
rant son elaboration. 

A mon avis, la Commission ne peut pas jouer 
sur les deux plans. Elle ne peut pas, avec l'aide du 
legislateur, priver une personne dans la position de 
l'appelante de tout acces legitime aux renseigne-
ments pertinents, pour ensuite invoquer l'absence 
de ces mames renseignements en tant que reponse 
determinante a la plainte de l'appelante. Nous ne 
sommes pas ici devant une situation sans issue. Le 
dossier revele que la formation a modifie sa posi-
tion sur une question de fait. Cela va a l'encontre 
de l'arr8t Consolidated-Bathurst et it faut prendre 
les mesures appropriees pour que la confiance dans 
l'integrite du processus decisionnel de la Commis-
sion soit preservee. Les exigences applicables en 
matiere de contr8le judiciaire ont ete expressement 
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where there is a breach of that secrecy from within qu’une violation de ce secret provient de la Com-
the Board itself, whether by reason of a mission elle-mˆeme, que ce soit en raison de la
whistleblower or otherwise, the inconvenient pr´esence d’un d´enonciateur ou pour d’autres rai-
information cannot be wished out of existence. sons, les renseignements embarrassants ne peuvent
The appellant is not to be faulted for coming into pas disparaˆıtre comme par enchantement. On ne
possession of information volunteered by a retired peut pas blˆamer l’appelante d’avoir obtenu des
member of the Board. renseignements qu’un membre retrait´e de la Com-

mission a pris l’initiative de lui fournir.

The Board in its submissions cautions the Court104 Dans ses arguments, la Commission met notre
against “lowering the bar” for judicial review, and Cour en garde contre le fait [TRADUCTION]
worries that once “an allegation of wrongdoing « [d’]abaisser la barre » en mati`ere de contrˆole
was made, an administrative tribunal would have judiciaire et elle craint que d`es [TRADUCTION]
no choice but to reveal its deliberations so as to « qu’une all´egation de faute serait faite, un tribunal
rebut the ‘reasonable apprehension’”. The Board administratif n’aurait pas d’autre choix que de
construes “deliberations” broadly to include pro- r´evéler ses d´elibérations pour r´efuter la “crainte
cess as well as substance, and says that it embraces raisonnable” ». La Commission interpr`ete large-
not only the decision makers (the panel) but all ment le mot « d´elibérations », qui comporte selon
attendees at the full board meeting as well. How- elle le processus de mˆeme que le fond, et elle dit
ever, it is in the nature of judicial review that the que ce mot vise non seulement les d´ecideurs (la
secrecy as to the process may have to be relaxed formation), mais aussi tous ceux qui ont particip´e à
by the Board to dispel legitimate concerns about la r´eunion plénière. Toutefois, la nature du contrˆole
the integrity of its decision-making process. The judiciaire fait en sorte qu’il se peut que la Com-
alternative for the Board in a case where an appli- mission ait `a lever le secret afin de dissiper des
cant has met the threshold evidentiary onus (as craintes l´egitimes au sujet de l’int´egrité de son pro-
here) is to allow the decision to be vacated as the cessus d´ecisionnel. Dans un cas o`u le demandeur
price of preserving intact the secrecy surrounding s’est acquitt´e de la charge initiale de pr´esentation
its formation. (comme en l’esp`ece), la solution de rechange pour

la Commission consiste `a permettre que la d´ecision
soit annulée pour que soit pr´eservé le secret entou-
rant son ´elaboration.

In my view, the Board cannot have it both ways.105 À mon avis, la Commission ne peut pas jouer
It cannot, with the assistance of the legislature, sur les deux plans. Elle ne peut pas, avec l’aide du
deny a person in the position of the appellant all l´egislateur, priver une personne dans la position de
legitimate access to relevant information, then rely l’appelante de tout acc`es légitime aux renseigne-
on the absence of this same information as a con- ments pertinents, pour ensuite invoquer l’absence
clusive answer to the appellant’s complaint. We de ces mˆemes renseignements en tant que r´eponse
are not in the business of playing Catch 22. The d´eterminante `a la plainte de l’appelante. Nous ne
record discloses a change of position by the panel sommes pas ici devant une situation sans issue. Le
on an issue of fact. This runs counter to Consoli- dossier r´evèle que la formation a modifi´e sa posi-
dated-Bathurst and has to be dealt with properly if tion sur une question de fait. Cela va `a l’encontre
confidence in the integrity of the Board’s decision de l’arrˆet Consolidated-Bathurst et il faut prendre
making is to be maintained. The exigencies of les mesures appropri´ees pour que la confiance dans

l’int égrité du processus d´ecisionnel de la Commis-
sion soit préservée. Les exigences applicables en
matière de contrˆole judiciaire ont ´eté express´ement
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judicial review were specifically affirmed by 
Gonthier J. in Tremblay at pp. 965-66: 

. .. when there is no appeal from the decision of an 
administrative tribunal, as is the case with the Commis-
sion, that decision can only be reviewed in one way: as 
to legality by judicial review. It is of the very nature of 
judicial review to examine inter alia the decision mak-
er's decision-making process. Some of the grounds on 
which a decision may be challenged even concern the 
internal aspect of that process: for example, was the 
decision made at the dictate of a third party? Is it the 
result of the blind application of a previously estab-
lished directive or policy? All these events accompany 
the deliberations or are part of them. 

Accordingly, it seems to me that by the very nature of 
the control exercised over their decisions administrative 
tribunals cannot rely on deliberative secrecy to the same 
extent as judicial tribunals. Of course, secrecy remains 
the rule, but it may nonetheless be lifted when the liti-
gant can present valid reasons for believing that the pro-
cess followed did not comply with the rules of natural 
justice. [Emphasis added.] 

In Tremblay, of course, the Court was not con-
fronted with a testimonial immunity provision 
comparable to s. 111 of the Ontario Labour Rela-
tions Act. Nevertheless, it could not have been 
intended by the Court to make a distinction 
between fact and policy, only to have its enforce-
ment rendered impracticable. Where such difficul-
ties of proof are presented, as here, they will have 
to be factored into the evidentiary burden of proof 
placed on the appellant. 

The Presumption of Regularity 

The Ontario Court of Appeal considered the 
Board's proceedings to be protected by the "pre-
sumption of regularity" ((1998), 38 O.R. (3d) 737, 
at p. 740). This presumption, like any rebuttable 
presumption, yields to contrary evidence. Here 
again the Board relies on its successful denial of 
access to relevant information to feed the pre-
sumption and defeat the appellant's complaint. Not 
only were subpoenas set aside, as mentioned, but 
attempts by the appellant to obtain relevant infor-
mation through the provincial Freedom of Infor-

enoncees par le juge Gonthier dans Tremblay, 
p. 965-966 : 

lorsque les decisions d'un tribunal administratif sont 
sans appel, comme c'est le cas a la Commission, il 
n'existe qu'une seule fagon de reviser celles-ci: le con-
tele de la legalite. Or, il releve de la nature meme du 
contrele judiciaire d'examiner, entre autres, le processus 
decisionnel du decideur. Certains des motifs pour les-
quels une decision peut etre attaquee portent meme sur 
l'aspect interne de ce processus decisionnel: par 
exemple, la decision a-t-elle ete prise sous la dictee d'un 
tiers? Resulte-t-elle de l'application aveugle d'une 
directive ou d'une politique pre-etablie? Tous ces evene-
ments sont concomitants au delibere ou en font partie. 

Il me semble donc que, de par la nature du contrele 
qui est exerce sur leurs decisions, les tribunaux adminis-
tratifs ne puissent invoquer le secret du delibere au 
meme degre que les tribunaux judiciaires. Le secret 
demeure bien sir la regle, mais it pourra neamnoins etre 
leve lorsque le justiciable peut faire etat de raisons 
serieuses de croire que le processus suivi n'a pas res-
pecte les regles de justice naturelle. [Je souligne.] 

Il est evident que dans Tremblay notre Cour ne 
faisait pas face a une disposition d'exoneration de 
l'obligation de temoigner comparable a l'art. 111 
de la Loi sur les relations de travail de l'Ontario. 
Neanmoins, notre Cour n'a pas pu avoir l'intention 
de faire une distinction entre fait et principe, pour 
voir ensuite l'application de cette distinction ren-
due impossible. Lorsque de telles difficultes en 
matiere de preuve se presentent, comme en l'es-
pece, elles doivent etre considerees comme faisant 
partie du fardeau de presentation de la preuve 
reposant sur l'appelante. 

La presomption de regularite 

La Cour d'appel de l'Ontario a estime que la 
procedure de la Commission etait protegee par la 
« presomption de regularite » ((1998), 38 O.R. 
(3d) 737, p. 740). Comme toute presomption refu-
table, cette presomption s'efface devant une preuve 
contraire. Encore une fois en l'espece, la Commis-
sion s'appuie sur le fait qu'elle a reussi a interdire 
a l'appelante l'acces aux renseignements pertinents 
pour renforcer la presomption et faire rejeter la 
plainte de l'appelante. Non seulement des assigna-
tions de temoins ont ete annulees, mais la Com-
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judicial review were specifically affirmed by ´enoncées par le juge Gonthier dans Tremblay,
Gonthier J. in Tremblay at pp. 965-66: p. 965-966 :

. . . when there is no appeal from the decision of an . . . lorsque les d´ecisions d’un tribunal administratif sont
administrative tribunal, as is the case with the Commis- sans appel, comme c’est le cas `a la Commission, il
sion, that decision can only be reviewed in one way: as n’existe qu’une seule fa¸con de réviser celles-ci: le con-
to legality by judicial review. It is of the very nature of trˆole de la légalité. Or, il relève de la nature mˆeme du
judicial review to examine inter alia the decision mak- contrˆole judiciaire d’examiner, entre autres, le processus
er’s decision-making process. Some of the grounds on d´ecisionnel du d´ecideur. Certains des motifs pour les-
which a decision may be challenged even concern the quels une d´ecision peut ˆetre attaqu´ee portent mˆeme sur
internal aspect of that process: for example, was the l’aspect interne de ce processus d´ecisionnel: par
decision made at the dictate of a third party? Is it the exemple, la d´ecision a-t-elle ´eté prise sous la dict´ee d’un
result of the blind application of a previously estab- tiers? R´esulte-t-elle de l’application aveugle d’une
lished directive or policy? All these events accompany directive ou d’une politique pr´e-établie? Tous ces ´evéne-
the deliberations or are part of them. ments sont concomitants au d´elibéré ou en font partie.

Accordingly, it seems to me that by the very nature of Il me semble donc que, de par la nature du contrˆole
the control exercised over their decisions administrative qui est exerc´e sur leurs d´ecisions, les tribunaux adminis-
tribunals cannot rely on deliberative secrecy to the same tratifs ne puissent invoquer le secret du d´elibéré au
extent as judicial tribunals. Of course, secrecy remains mˆeme degr´e que les tribunaux judiciaires. Le secret
the rule, but it may nonetheless be lifted when the liti- demeure bien sˆur la règle, mais il pourra n´eanmoins ˆetre
gant can present valid reasons for believing that the pro- lev´e lorsque le justiciable peut faire ´etat de raisons
cess followed did not comply with the rules of natural s´erieuses de croire que le processus suivi n’a pas res-
justice. [Emphasis added.] pect´e les règles de justice naturelle. [Je souligne.]

In Tremblay, of course, the Court was not con- 106Il est évident que dans Tremblay notre Cour ne
fronted with a testimonial immunity provision faisait pas face `a une disposition d’exon´eration de
comparable to s. 111 of the Ontario Labour Rela- l’obligation de témoigner comparable `a l’art. 111
tions Act. Nevertheless, it could not have been de la Loi sur les relations de travail de l’Ontario.
intended by the Court to make a distinction N´eanmoins, notre Cour n’a pas pu avoir l’intention
between fact and policy, only to have its enforce- de faire une distinction entre fait et principe, pour
ment rendered impracticable. Where such difficul- voir ensuite l’application de cette distinction ren-
ties of proof are presented, as here, they will have due impossible. Lorsque de telles difficult´es en
to be factored into the evidentiary burden of proof mati`ere de preuve se pr´esentent, comme en l’es-
placed on the appellant. p`ece, elles doivent ˆetre consid´erées comme faisant

partie du fardeau de pr´esentation de la preuve
reposant sur l’appelante.

The Presumption of Regularity La pr´esomption de r´egularité

The Ontario Court of Appeal considered the 107La Cour d’appel de l’Ontario a estim´e que la
Board’s proceedings to be protected by the “pre- proc´edure de la Commission ´etait protégée par la
sumption of regularity” ((1998), 38 O.R. (3d) 737, « pr´esomption de r´egularité » ((1998), 38 O.R.
at p. 740). This presumption, like any rebuttable (3d) 737, p. 740). Comme toute pr´esomption r´efu-
presumption, yields to contrary evidence. Here table, cette pr´esomption s’efface devant une preuve
again the Board relies on its successful denial of contraire. Encore une fois en l’esp`ece, la Commis-
access to relevant information to feed the pre- sion s’appuie sur le fait qu’elle a r´eussi à interdire
sumption and defeat the appellant’s complaint. Not `a l’appelante l’acc`es aux renseignements pertinents
only were subpoenas set aside, as mentioned, but pour renforcer la pr´esomption et faire rejeter la
attempts by the appellant to obtain relevant infor- plainte de l’appelante. Non seulement des assigna-
mation through the provincial Freedom of Infor- tions de témoins ont ´eté annulées, mais la Com-
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mation and Protection of Privacy Act, R.S.O. 
1990, c. F.31, were successfully resisted. Building 
on this success, the Board relies upon the state-
ment of Gonthier J. in Consolidated-Bathurst at 
p. 336: 

The appellant does not claim that new evidence was 
adduced at the meeting and the record does not disclose 
any such breach of the audi alteram partem rule. The 
defined practice of the Board at full board meetings is to 
discuss policy issues on the basis of the facts as they 
were determined by the panel. The benefits to be 
derived from the proper use of this consultation process 
must not be denied because of the mere concern that this 
established practice might be disregarded, in the absence 
of any evidence that this has occurred. In this case, the 
record contains no evidence that factual issues were dis-
cussed by the Board at the September 23, 1983 meeting. 
[Emphasis added.] 

Where, as here, a serious question is raised on 
material emanating from the Board itself as to 
whether the Consolidated-Bathurst limits were 
respected, I do not think it is for the Board to claim 
that the failure of the party to obtain the additional 
evidence that the Board itself has fought to with-
hold is a complete answer to the claim. The 
strength of the evidence necessary to displace the 
presumption of regularity depends on the nature of 
the case: W. Wade and C. Forsyth, Administrative 
Law (7th ed. 1994), at p. 334. Having regard to the 
difficulties put in the way of the appellant to obtain 
evidence to which at common law it would have 
been entitled (Tremblay, at pp. 965-66), I think the 
appellant discharged its evidentiary onus to dis-
place the "presumption" of regularity. 

The Board relies on the public interest in the 
effective operation of its docket, but that is not the 
only public interest at stake here. Public confi-
dence in the integrity of decision making by courts 
and adjudicative tribunals is of the highest impor-
tance. Parties coming before the Board should not 

mission a resiste avec succes aux tentatives de 
l'appelante d'obtenir des renseignements perti-
nents au moyen de la Loi sur l'acas a l'informa-
tion et la protection de la vie priv6e, L.R.O. 1990, 
ch. F.31, de la province. Partant de ce succes, la 
Commission se fonde sur l'enonce du juge 
Gonthier dans Consolidated-Bathurst, p. 336 : 

L'appelante ne soutient pas que de nouveaux elements 
de preuve ont ete soumis a la reunion et le dossier ne 
revele aucune violation de la regle audi alteram partem 
pour ce motif. La pratique definie par la Commission 
lors de ces reunions plenieres consiste precisement a 
discuter des questions de politique en tenant pour averes 
les faits etablis par le banc. Il ne faut pas refuser les 
avantages que l'utilisation valable de ce processus de 
consultation peut procurer, uniquement a cause de la 
simple crainte que cette pratique etablie ne soit pas res-
pectee, en l'absence de toute preuve que la chose s'est 
produite. En l'espece, le dossier ne contient aucune 
preuve que des questions de fait ont ete discutees par la 
Commission lors de la reunion du 23 septembre 1983. 
[Je souligne.] 

Lorsque, comme en l'esp6ce, une question 
serieuse est soulevee a partir de documents 
emanant de la Commission meme quanta savoir si 
les limites imposees par l'arret Consolidated-
Bathurst ont ete respectees, je ne crois pas que la 
Commission puisse pretendre que l'omission de la 
partie d'obtenir la preuve supplementaire que la 
Commission elle-meme a cherche a ne pas com-
muniquer constitue une reponse complete a la 
plainte. La force de la preuve necessaire pour refu-
ter la presomption de regularite vane selon la 
nature de l'affaire: W. Wade et C. Forsyth, 
Administrative Law (7e ed. 1994), p. 334. Quant 
aux difficultes qu'a eprouvees l'appelante a obtenir 
des elements de preuve auxquels elle aurait eu 
droit en common law (Tremblay, p. 965-966), j'es-
time qu'elle s'est acquittee de sa charge de presen-
tation consistant a &placer la « presomption » de 
regularite. 

La Commission se fonde sur l'interet public 
relatif a la gestion efficace de ses dossiers, mais it 
ne s'agit pas du seul inter& public en jeu en l'es-
pece. La confiance du public dans l'integrite du 
processus decisionnel des cours de justice et des 
tribunaux administratifs est de la plus haute impor-
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mation and Protection of Privacy Act, R.S.O. mission a r´esisté avec succ`es aux tentatives de
1990, c. F.31, were successfully resisted. Building l’appelante d’obtenir des renseignements perti-
on this success, the Board relies upon the state- nents au moyen de la Loi sur l’accès à l’informa-
ment of Gonthier J. in Consolidated-Bathurst at tion et la protection de la vie privée, L.R.O. 1990,
p. 336: ch. F.31, de la province. Partant de ce succ`es, la

Commission se fonde sur l’´enoncé du juge
Gonthier dans Consolidated-Bathurst, p. 336 :

The appellant does not claim that new evidence was L’appelante ne soutient pas que de nouveaux ´eléments
adduced at the meeting and the record does not disclose de preuve ont ´eté soumis `a la réunion et le dossier ne
any such breach of the audi alteram partem rule. The révèle aucune violation de la r`egle audi alteram partem
defined practice of the Board at full board meetings is to pour ce motif. La pratique d´efinie par la Commission
discuss policy issues on the basis of the facts as they lors de ces r´eunions pl´enières consiste pr´ecisément à
were determined by the panel. The benefits to be discuter des questions de politique en tenant pour av´erés
derived from the proper use of this consultation process les faits ´etablis par le banc. Il ne faut pas refuser les
must not be denied because of the mere concern that this avantages que l’utilisation valable de ce processus de
established practice might be disregarded, in the absence consultation peut procurer, uniquement `a cause de la
of any evidence that this has occurred. In this case, the simple crainte que cette pratique ´etablie ne soit pas res-
record contains no evidence that factual issues were dis- pect´ee, en l’absence de toute preuve que la chose s’est
cussed by the Board at the September 23, 1983 meeting. produite. En l’esp`ece, le dossier ne contient aucune
[Emphasis added.] preuve que des questions de fait ont ´eté discutées par la

Commission lors de la r´eunion du 23 septembre 1983.
[Je souligne.]

Where, as here, a serious question is raised on108 Lorsque, comme en l’esp`ece, une question
material emanating from the Board itself as to s´erieuse est soulev´ee à partir de documents
whether the Consolidated-Bathurst limits were émanant de la Commission mˆeme quant `a savoir si
respected, I do not think it is for the Board to claim les limites impos´ees par l’arrˆet Consolidated-
that the failure of the party to obtain the additionalBathurst ont été respect´ees, je ne crois pas que la
evidence that the Board itself has fought to with- Commission puisse pr´etendre que l’omission de la
hold is a complete answer to the claim. The partie d’obtenir la preuve suppl´ementaire que la
strength of the evidence necessary to displace the Commission elle-mˆeme a cherch´e à ne pas com-
presumption of regularity depends on the nature of muniquer constitue une r´eponse compl`ete à la
the case: W. Wade and C. Forsyth, Administrative plainte. La force de la preuve n´ecessaire pour r´efu-
Law (7th ed. 1994), at p. 334. Having regard to the ter la pr´esomption de r´egularité varie selon la
difficulties put in the way of the appellant to obtain nature de l’affaire : W. Wade et C. Forsyth,
evidence to which at common law it would haveAdministrative Law (7e éd. 1994), p. 334. Quant
been entitled (Tremblay, at pp. 965-66), I think the aux difficult´es qu’a éprouvées l’appelante `a obtenir
appellant discharged its evidentiary onus to dis- des ´eléments de preuve auxquels elle aurait eu
place the “presumption” of regularity. droit en common law (Tremblay, p. 965-966), j’es-

time qu’elle s’est acquitt´ee de sa charge de pr´esen-
tation consistant `a déplacer la « pr´esomption » de
régularité.

The Board relies on the public interest in the109 La Commission se fonde sur l’int´erêt public
effective operation of its docket, but that is not the relatif `a la gestion efficace de ses dossiers, mais il
only public interest at stake here. Public confi- ne s’agit pas du seul int´erêt public en jeu en l’es-
dence in the integrity of decision making by courts p`ece. La confiance du public dans l’int´egrité du
and adjudicative tribunals is of the highest impor- processus d´ecisionnel des cours de justice et des
tance. Parties coming before the Board should not tribunaux administratifs est de la plus haute impor-
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come away with a reasonable apprehension that 
they were subject to a rogue process. Once it was 
determined here that the change between the initial 
decision and the fmal decision related to an issue 
that was almost entirely factual, and was neverthe-
less put up for discussion at a full Board meeting, I 
think the appellant has made out a prima facie 
basis for judicial review which in this case the 
Board chose not to rebut. To hold otherwise would 
suggest that the Court in Consolidated-Bathurst 
affirmed procedural limitations on full board meet-
ings for breach of which there is no effective rem-
edy. 

I do not think it is necessary in this case to 
address the possibility of relief against an "appar-
ent" breach of fair hearing rights. I note, however, 
that many of the justifications my colleague, 
LeBel J. lists, at para. 48, for resort to "appear-
ances" in bias cases apply here, principally the dif-
ficulty of proof and the need to vindicate the integ-
rity of the adjudicative process. In the normal case 
it will be apparent whether someone has received 
the sort of hearing to which he or she is entitled. 
Did he or she know the case to meet? Was there 
proper disclosure? Was there a hearing? Were rea-
sons given? Were those reasons adequate? Gener-
ally, unlike cases of bias, a participant has enough 
information in the ordinary course to determine 
the content of procedural fairness in a particular 
case and to assess whether it was received. For the 
most part, it will be "seen" by all whether fair 
hearing rights have been respected. This type of 
case is different. The statute bars access to the 
information relevant to a determination whether 
the full Board meeting was contrary to natural jus-
tice. The problems of information and proof inher-
ent in bias cases, which contributed to the creation 
of the "appearances" standard, are present here. 

tance. Les parties comparaissant devant la Com-
mission ne doivent pas repartir avec la crainte rai-
sonnable d'avoir ete soumise a un processus 
irregulier. Une fois qu'il a ete determine en l'es-
pece que le changement intervenu entre la decision 
initiale et la decision definitive portait sur une 
question qui etait presque entierement factuelle et 
qui a neamnoins ete soulevee a une reunion ple-
niere de la Commission, j 'estime que l'appelante a 
etabli a premiere vue un fondement pour le con-
tr8le judiciaire, que la Commission a decide de ne 
pas refuter en l'espece. Conclure autrement indi-
querait que notre Cour a confirme, dans Consoli-
dated-Bathurst, l'existence de restrictions procedu-
rales relatives aux reunions plenieres sans qu'il n'y 
ait une reparation efficace pour la violation de ces 
restrictions. 

Je ne pense pas qu'il soit necessaire en l'espece 
d'examiner la possibilite de reparation en matiere 
de violation « apparente » du droit a une audience 
equitable. Je souligne toutefois que plusieurs des 
justifications que mon collegue le juge LeBel enu-
mere, au par. 48, pour le recours aux «appa-
rences » dans les affaires de partialite s'appliquent 
en l'espece, tout particulierement la difficulte de la 
preuve et la necessite de defendre l'integrite du 
processus decisionnel. Il sera generalement appa-
rent qu'une personne a rep ou non le genre d'au-
dience a laquelle elle a droit. Connaissait-elle la 
preuve invoquee contre elle? Y a-t-il eu communi-
cation appropriee? Y a-t-il eu une audience? Des 
motifs ont-ils ete fournis? Ces motifs etaient-ils 
adequats? Generalement et contrairement aux 
affaires de partialite, un participant a suffisamment 
de renseignements pour determiner le contenu de 
l'equite procedurale dans une affaire particuliere et 
s'il en a beneficie. En majeure partie, tous « ver-
ront » si le droit a une audience equitable a ete res-
pect& Il s'agit en l'espece d'une affaire differente. 
La loi interdit l'acces aux renseignements perti-
nents pour determiner si la reunion pleniere de la 
Commission etait contraire a la justice naturelle. 
Les problemes de renseignements et de preuve 
inherents aux affaires de partialite, qui ont contri-
bue a la creation de la norme des « apparences », 
sont presents en l'espece. 
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come away with a reasonable apprehension that tance. Les parties comparaissant devant la Com-
they were subject to a rogue process. Once it was mission ne doivent pas repartir avec la crainte rai-
determined here that the change between the initialsonnable d’avoir été soumise `a un processus
decision and the final decision related to an issue irr´egulier. Une fois qu’il a ´eté déterminé en l’es-
that was almost entirely factual, and was neverthe- p`ece que le changement intervenu entre la d´ecision
less put up for discussion at a full Board meeting, I initiale et la d´ecision définitive portait sur une
think the appellant has made out a prima facie question qui ´etait presque enti`erement factuelle et
basis for judicial review which in this case the qui a n´eanmoins ´eté soulev´ee à une réunion plé-
Board chose not to rebut. To hold otherwise would ni`ere de la Commission, j’estime que l’appelante a
suggest that the Court in Consolidated-Bathurst établi à première vue un fondement pour le con-
affirmed procedural limitations on full board meet- trˆole judiciaire, que la Commission a d´ecidé de ne
ings for breach of which there is no effective rem- pas r´efuter en l’esp`ece. Conclure autrement indi-
edy. querait que notre Cour a confirm´e, dans Consoli-

dated-Bathurst, l’existence de restrictions proc´edu-
rales relatives aux r´eunions pl´enières sans qu’il n’y
ait une réparation efficace pour la violation de ces
restrictions.

I do not think it is necessary in this case to 110Je ne pense pas qu’il soit n´ecessaire en l’esp`ece
address the possibility of relief against an “appar- d’examiner la possibilit´e de réparation en mati`ere
ent” breach of fair hearing rights. I note, however, de violation « apparente » du droit `a une audience
that many of the justifications my colleague, ´equitable. Je souligne toutefois que plusieurs des
LeBel J. lists, at para. 48, for resort to “appear- justifications que mon coll`egue le juge LeBel ´enu-
ances” in bias cases apply here, principally the dif- m`ere, au par. 48, pour le recours aux « appa-
ficulty of proof and the need to vindicate the integ- rences » dans les affaires de partialit´e s’appliquent
rity of the adjudicative process. In the normal case en l’esp`ece, tout particuli`erement la difficult´e de la
it will be apparent whether someone has received preuve et la n´ecessit´e de défendre l’intégrité du
the sort of hearing to which he or she is entitled. processus d´ecisionnel. Il sera g´enéralement appa-
Did he or she know the case to meet? Was there rent qu’une personne a re¸cu ou non le genre d’au-
proper disclosure? Was there a hearing? Were rea- dience `a laquelle elle a droit. Connaissait-elle la
sons given? Were those reasons adequate? Gener- preuve invoqu´ee contre elle? Y a-t-il eu communi-
ally, unlike cases of bias, a participant has enough cation appropri´ee? Y a-t-il eu une audience? Des
information in the ordinary course to determine motifs ont-ils ´eté fournis? Ces motifs ´etaient-ils
the content of procedural fairness in a particular ad´equats? G´enéralement et contrairement aux
case and to assess whether it was received. For the affaires de partialit´e, un participant a suffisamment
most part, it will be “seen” by all whether fair de renseignements pour d´eterminer le contenu de
hearing rights have been respected. This type of l’´equité procédurale dans une affaire particuli`ere et
case is different. The statute bars access to the s’il en a b´enéficié. En majeure partie, tous « ver-
information relevant to a determination whether ront » si le droit `a une audience ´equitable a ´eté res-
the full Board meeting was contrary to natural jus- pect´e. Il s’agit en l’esp`ece d’une affaire diff´erente.
tice. The problems of information and proof inher- La loi interdit l’acc`es aux renseignements perti-
ent in bias cases, which contributed to the creation nents pour d´eterminer si la r´eunion plénière de la
of the “appearances” standard, are present here. Commission ´etait contraire `a la justice naturelle.

Les problèmes de renseignements et de preuve
inhérents aux affaires de partialit´e, qui ont contri-
bué à la création de la norme des « apparences »,
sont présents en l’esp`ece.
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However, it is not necessary in this case to step 
into such controversial jurisprudential waters. The 
evidence shows a reference of the case to the full 
Board, and a change in the factual adjudication. 
This brings the appellant within the principle 
enunciated by Gonthier J. in Consolidated-
Bathurst at pp. 335-36: 

The determination and assessment of facts are delicate 
tasks which turn on the credibility of the witnesses and 
an overall evaluation of the relevancy of all the informa-
tion presented as evidence. As a general rule, these tasks 
cannot be properly performed by persons who have not 
heard all the evidence and the rules of natural justice do 
not allow such persons to vote on the result. Their par-
ticipation in discussions dealing with such factual issues 
is less problematic when there is no participation in the 
final decision. However, I am of the view that generally 
such discussions constitute a breach of the rules of natu-
ral justice because they allow persons other than the par-
ties to make representations on factual issues when they 
have not heard the evidence. [Emphasis added.] 

On this point, there seems to have been no disa-
greement between Gonthier J. and Sopinka J., dis-
senting in the result, who wrote at p. 296: 

. .. in matters affecting the integrity of the decision-
making process, it is sufficient if there is an appearance 
of injustice. The tribunal will not be heard to deny what 
appears as a plausible objective conclusion. [Emphasis 
added.] 

Once the likelihood is established that the full 
Board meeting trespassed on adjudicative matters 
properly left to the panel, the further question of 
prejudice is properly dealt with in accordance with 
the observation of Dickson J. in Kane v. Board of 
Governors of the University of British Columbia, 
[1980] 1 S.C.R. 1105, at p. 1116: "We are not here 
concerned with proof of actual prejudice, but 
rather with the possibility or the likelihood of 
prejudice in the eyes of reasonable persons." 

In my view, subject to the privative clause issue, 
the appellant is entitled to a new hearing before a 
different panel of the Board. This is not an easy 

Il n'est cependant pas necessaire en l'espece de 
penetrer sur ce territoire jurisprudentiel contro-
verse. La preuve indique l'existence d'un renvoi de 
l'affaire a la reunion pleniere et d'un changement 
de decision quant aux faits. Cela fait en sorte que 
l'appelante est visee par le principe &nonce par le 
juge Gonthier dans Consolidated-Bathurst, p. 335-
336 : 

La determination et revaluation des faits sont des taches 
delicates qui dependent de la credibilite des temoins et 
de revaluation globale de la pertinence de tous les ren-
seignements presentes en preuve. En general, les per-
sonnes qui n'ont pas entendu toute la preuve ne sont pas 
a meme de bien remplir cette tache et les regles de jus-
tice naturelle ne permettent pas a ces personnes de voter 
sur l'issue du litige. Leur participation aux discussions 
portant sur ces questions de fait pose moires de pro-
blemes quand elles ne participent pas a la decision defi-
nitive. Cependant, j'estime que ces discussions violent 
generalement les regles de justice naturelle parce 
qu'elles permettent a des personnes qui ne sont pas par-
ties au litige de faire des observations sur des questions 
de fait alors qu'elles n'ont pas entendu la preuve. [Je 
souligne.] 

Sur ce point, il ne semble y avoir eu aucun &sac-
cord entre le juge Gonthier et le juge Sopinka, dis-
sident quant a l'issue, qui a ecrit a la p. 296 : 

. .. en matiere d'atteinte a rintegrite du processus deci-
sionnel, il suffit qu'il y ait apparence d'injustice. On ne 
peut accepter que le tribunal nie ce qui parait etre une 
conclusion objective plausible. [Je souligne.] 

Des que l'on demontre la probabilite que la 
reunion pleniere de la Commission ait empiete sur 
des questions decisionnelles devant etre laissees a 
la formation, la question suivante du prejudice doit 
etre examinee conformement a l'observation faite 
par le juge Dickson dans l'arret Kane c. Conseil 
d 'administration de l'Universit6 de la Colombie-
Britannique, [1980] 1 R.C.S. 1105, p. 1116: 
« Nous ne sommes pas concernes ici par la preuve 
de l'existence d'un prejudice reel mais pluttit par la 
possibility ou la probabilite qu'aux yeux des gens 
raisonnables, il existe un prejudice. » 

A mon avis, sous reserve de la question de la 
clause privative, l'appelante a droit a une nouvelle 
audience devant une formation differente de la 
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However, it is not necessary in this case to step111 Il n’est cependant pas n´ecessaire en l’esp`ece de
into such controversial jurisprudential waters. The p´enétrer sur ce territoire jurisprudentiel contro-
evidence shows a reference of the case to the full vers´e. La preuve indique l’existence d’un renvoi de
Board, and a change in the factual adjudication. l’affaire `a la réunion plénière et d’un changement
This brings the appellant within the principle de d´ecision quant aux faits. Cela fait en sorte que
enunciated by Gonthier J. in Consolidated- l’appelante est vis´ee par le principe ´enoncé par le
Bathurst at pp. 335-36: juge Gonthier dans Consolidated-Bathurst, p. 335-

336 :

The determination and assessment of facts are delicate La d´etermination et l’´evaluation des faits sont des tˆaches
tasks which turn on the credibility of the witnesses and d´elicates qui d´ependent de la cr´edibilité des t´emoins et
an overall evaluation of the relevancy of all the informa- de l’´evaluation globale de la pertinence de tous les ren-
tion presented as evidence. As a general rule, these tasks seignements pr´esentés en preuve. En g´enéral, les per-
cannot be properly performed by persons who have not sonnes qui n’ont pas entendu toute la preuve ne sont pas
heard all the evidence and the rules of natural justice do `a même de bien remplir cette tˆache et les r`egles de jus-
not allow such persons to vote on the result. Their par- tice naturelle ne permettent pas `a ces personnes de voter
ticipation in discussions dealing with such factual issues sur l’issue du litige. Leur participation aux discussions
is less problematic when there is no participation in the portant sur ces questions de fait pose moins de pro-
final decision. However, I am of the view that generally bl`emes quand elles ne participent pas `a la décision défi-
such discussions constitute a breach of the rules of natu- nitive. Cependant, j’estime que ces discussions violent
ral justice because they allow persons other than the par- g´enéralement les r`egles de justice naturelle parce
ties to make representations on factual issues when they qu’elles permettent `a des personnes qui ne sont pas par-
have not heard the evidence. [Emphasis added.] ties au litige de faire des observations sur des questions

de fait alors qu’elles n’ont pas entendu la preuve. [Je
souligne.]

On this point, there seems to have been no disa- Sur ce point, il ne semble y avoir eu aucun d´esac-
greement between Gonthier J. and Sopinka J., dis- cord entre le juge Gonthier et le juge Sopinka, dis-
senting in the result, who wrote at p. 296: sident quant `a l’issue, qui a ´ecrit à la p. 296 :

. . . in matters affecting the integrity of the decision- . . . en mati`ere d’atteinte `a l’intégrité du processus d´eci-
making process, it is sufficient if there is an appearance sionnel, il suffit qu’il y ait apparence d’injustice. On ne
of injustice. The tribunal will not be heard to deny what peut accepter que le tribunal nie ce qui paraˆıt être une
appears as a plausible objective conclusion. [Emphasis conclusion objective plausible. [Je souligne.]
added.]

Once the likelihood is established that the full D`es que l’on d´emontre la probabilit´e que la
Board meeting trespassed on adjudicative matters r´eunion plénière de la Commission ait empi´eté sur
properly left to the panel, the further question of des questions d´ecisionnelles devant ˆetre laiss´ees à
prejudice is properly dealt with in accordance with la formation, la question suivante du pr´ejudice doit
the observation of Dickson J. in Kane v. Board of être examin´ee conform´ement à l’observation faite
Governors of the University of British Columbia, par le juge Dickson dans l’arrˆet Kane c. Conseil
[1980] 1 S.C.R. 1105, at p. 1116: “We are not hered’administration de l’Université de la Colombie-
concerned with proof of actual prejudice, butBritannique, [1980] 1 R.C.S. 1105, p. 1116 :
rather with the possibility or the likelihood of « Nous ne sommes pas concern´es ici par la preuve
prejudice in the eyes of reasonable persons.” de l’existence d’un pr´ejudice réel mais plutˆot par la

possibilité ou la probabilit´e qu’aux yeux des gens
raisonnables, il existe un pr´ejudice. »

In my view, subject to the privative clause issue,112 À mon avis, sous r´eserve de la question de la
the appellant is entitled to a new hearing before a clause privative, l’appelante a droit `a une nouvelle
different panel of the Board. This is not an easy audience devant une formation diff´erente de la
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order to make given the fact that this case has been 
before the Board and the courts for many years. 
However, the courts in Ontario refused to stay the 
Board's original order upholding the respondent 
union's bargaining rights, and the union and its 
members have not on that account been prejudiced 
by the delay. 

The Privative Clauses 

Decisions of the Board are protected by a con-
siderable armoury of statutory provisions includ-
ing a "finality clause" and a "privative clause": 

114. (1) [Jurisdiction] The Board has exclusive juris-
diction to exercise the powers conferred upon it by or 
under this Act and to determine all questions of fact or 
law that arise in any matter before it, and the action or 
decision of the Board thereon is final and conclusive for 
all purposes, but nevertheless the Board may at any 
time, if it considers it advisable to do so, reconsider any 
decision, order, direction, declaration or ruling made by 
it and vary or revoke any such decision, order, direction, 
declaration or ruling. 

116. [Board's orders not subject to review] No deci-
sion, order, direction, declaration or ruling of the Board 
shall be questioned or reviewed in any court, and no 
order shall be made or process entered, or proceedings 
taken in any court, whether by way of injunction, 
declaratory judgment, certiorari, mandamus, prohibi-
tion, quo warranto, or otherwise, to question, review, 
prohibit or restrain the Board or any of its proceedings. 

The effect of such clauses was explained by 
Dickson J. (as he then was), speaking for the Court 
in Service Employees' International Union, Local 
No. 333 v. Nipawin District Staff Nurses Associa-
tion, [1975] 1 S.C.R. 382, at p. 389: 

A tribunal may, on the one hand, have jurisdiction in 
the narrow sense of authority to enter upon an inquiry 
but, in the course of that inquiry, do something which 
takes the exercise of its powers outside the protection of 
the privative or preclusive clause. Examples of this type 
of error would include acting in bad faith, basing the 
decision on extraneous matters, failing to take relevant 

Commission. Il ne s'agit pas d'une ordonnance 
facile à rendre compte tenu du fait que la présente 
affaire est devant la Commission et les tribunaux 
depuis de nombreuses années. Toutefois, les tribu-
naux ontariens ont refusé de suspendre l'ordon-
nance originale de la Commission confirmant les 
droits de négociation du syndicat intimé, de sorte 
que le délai n'a causé aucun préjudice au syndicat 
et à ses membres. 

Les clauses privatives 

Les décisions de la Commission sont protégées 
par une armée de dispositions législatives qui com-
prennent une «clause d'irrévocabilité» et une 
« clause privative » : 

114. (1) [Compétence exclusive] La Commission a 
compétence exclusive pour exercer les pouvoirs que lui 
confère la présente loi ou qui lui sont conférés en vertu 
de celle-ci et trancher toutes les questions de fait ou de 
droit soulevées à l'occasion d'une affaire qui lui est sou-
mise. Ses décisions ont force de chose jugée. Toutefois, 
la Commission peut à l'occasion, si elle estime que la 
mesure est opportune, réviser, modifier ou annuler ses 
propres décisions, ordonnances, directives ou déclara-
tions. 

116. [La décision de la Commission n'est pas suscep-
tible de révision] Sont irrecevables devant un tribunal 
les demandes en contestation ou en révision des déci-
sions, ordonnances, directives ou déclarations de la 
Commission ou les instances visant la contestation, la 
révision, la limitation ou l'interdiction de ses activités, 
par voie notamment d'injonctions, de jugement déclara-
toire, de brefs de certiorari, mandamus, prohibition ou 
quo warranto. 

L'effet de ces dispositions a été expliqué par le 
juge Dickson (plus tard Juge en chef), s'exprimant 
au nom de notre Cour dans l'arrêt Union interna-
tionale des employés des services, local no 333 c. 
Nipawin District Staff Nurses Association, [1975] 
1 R.C.S. 382, p. 389 : 

Un tribunal peut, d'une part, avoir compétence dans 
le sens strict du pouvoir de procéder à une enquête mais, 
au cours de cette enquête, faire quelque chose qui retire 
l'exercice de ce pouvoir de la sauvegarde de la clause 
privative ou limitative de recours. Des exemples de ce 
genre d'erreur seraient le fait d'agir de mauvaise foi, de 
fonder la décision sur des données étrangères à la ques-
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order to make given the fact that this case has been Commission. Il ne s’agit pas d’une ordonnance
before the Board and the courts for many years. facile `a rendre compte tenu du fait que la pr´esente
However, the courts in Ontario refused to stay the affaire est devant la Commission et les tribunaux
Board’s original order upholding the respondent depuis de nombreuses ann´ees. Toutefois, les tribu-
union’s bargaining rights, and the union and its naux ontariens ont refus´e de suspendre l’ordon-
members have not on that account been prejudiced nance originale de la Commission confirmant les
by the delay. droits de n´egociation du syndicat intim´e, de sorte

que le délai n’a caus´e aucun pr´ejudice au syndicat
et à ses membres.

The Privative Clauses Les clauses privatives

Decisions of the Board are protected by a con- 113Les décisions de la Commission sont prot´egées
siderable armoury of statutory provisions includ- par une arm´ee de dispositions l´egislatives qui com-
ing a “finality clause” and a “privative clause”: prennent une « clause d’irr´evocabilité » et une

« clause privative » :

114. (1) [Jurisdiction] The Board has exclusive juris- 114. (1) [Compétence exclusive] La Commission a
diction to exercise the powers conferred upon it by or comp´etence exclusive pour exercer les pouvoirs que lui
under this Act and to determine all questions of fact or conf`ere la présente loi ou qui lui sont conf´erés en vertu
law that arise in any matter before it, and the action or de celle-ci et trancher toutes les questions de fait ou de
decision of the Board thereon is final and conclusive for droit soulev´ees à l’occasion d’une affaire qui lui est sou-
all purposes, but nevertheless the Board may at any mise. Ses d´ecisions ont force de chose jug´ee. Toutefois,
time, if it considers it advisable to do so, reconsider any la Commission peut `a l’occasion, si elle estime que la
decision, order, direction, declaration or ruling made by mesure est opportune, r´eviser, modifier ou annuler ses
it and vary or revoke any such decision, order, direction, propres d´ecisions, ordonnances, directives ou d´eclara-
declaration or ruling. tions.

116. [Board’s orders not subject to review] No deci- 116. [La décision de la Commission n’est pas suscep-
sion, order, direction, declaration or ruling of the Board tible de r´evision] Sont irrecevables devant un tribunal
shall be questioned or reviewed in any court, and no les demandes en contestation ou en r´evision des d´eci-
order shall be made or process entered, or proceedings sions, ordonnances, directives ou d´eclarations de la
taken in any court, whether by way of injunction, Commission ou les instances visant la contestation, la
declaratory judgment, certiorari, mandamus, prohibi- r´evision, la limitation ou l’interdiction de ses activit´es,
tion, quo warranto, or otherwise, to question, review, par voie notamment d’injonctions, de jugement d´eclara-
prohibit or restrain the Board or any of its proceedings. toire, de brefs de certiorari, mandamus, prohibition ou

quo warranto.

The effect of such clauses was explained by 114L’effet de ces dispositions a ´eté expliqué par le
Dickson J. (as he then was), speaking for the Court juge Dickson (plus tard Juge en chef), s’exprimant
in Service Employees’ International Union, Local au nom de notre Cour dans l’arrˆet Union interna-
No. 333 v. Nipawin District Staff Nurses Associa- tionale des employés des services, local no 333 c.
tion, [1975] 1 S.C.R. 382, at p. 389: Nipawin District Staff Nurses Association, [1975]

1 R.C.S. 382, p. 389 :

A tribunal may, on the one hand, have jurisdiction in Un tribunal peut, d’une part, avoir comp´etence dans
the narrow sense of authority to enter upon an inquiry le sens strict du pouvoir de proc´eder à une enquˆete mais,
but, in the course of that inquiry, do something which au cours de cette enquˆete, faire quelque chose qui retire
takes the exercise of its powers outside the protection of l’exercice de ce pouvoir de la sauvegarde de la clause
the privative or preclusive clause. Examples of this type privative ou limitative de recours. Des exemples de ce
of error would include acting in bad faith, basing the genre d’erreur seraient le fait d’agir de mauvaise foi, de
decision on extraneous matters, failing to take relevant fonder la d´ecision sur des donn´ees étrangères à la ques-
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factors into account, breaching the provisions of natural 
justice or misinterpreting provisions of the Act so as to 
embark on an inquiry or answer a question not remitted 
to it. [Emphasis added.] 

To the same effect see Universite du Quebec a 
Trois-Rivieres v. Laroque, [1993] 1 S.C.R. 471, at 
pp. 491 and 494; Metropolitan Life Insurance Co. 
v. International Union of Operating Engineers, 
Local 796, [1970] S.C.R. 425, at p. 435; Brown 
and Evans, Judicial Review of Administrative 
Action in Canada, supra, at para. 13:5440, p. 13-
78; G. W. Adams, Canadian Labour Law (2nd ed. 
(loose-leaf)), at para. 4.100, p. 4-6. The Board lies 
at the judicial end of the spectrum of administra-
tive tribunals discussed in Martineau v. Matsqui 
Institution Disciplinary Board, [1980] 1 S.C.R. 
602, at pp. 628-29. Where, as here, the Board 
upholds a grievance and orders the payment of 
damages under a procedure that violated the prin-
ciples of natural justice, the order is made without 
jurisdiction and will be set aside despite the priva-
tive clause. 

Disposition 

115 I would allow the appeal with costs and remit 
the union's application to the Ontario Labour Rela-
tions Board for a rehearing before a different 
panel. The appellant should have its costs on a 
party and party basis here and in the courts below. 

Appeal dismissed with costs, MAJOR and 
BINNIE JJ. dissenting. 

Solicitors for the appellant: Lerner & 
Associates, Toronto. 

Solicitors for the respondent Ontario Labour 
Relations Board: Tory Tory DesLauriers & 
Binnington, Toronto. 

Solicitors for the respondent International 
Brotherhood of Electrical Workers, Local 894: 
Koskie Minsky, Toronto. 

tion, d'omettre de tenir compte de facteurs pertinents, 
d'enfreindre les regles de la justice naturelle ou d'inter-
pre-ter erronement les dispositions du texte legislatif de 
fagon a entreprendre une enquele ou repondre a une 
question dont it n'est pas saisi. [Je souligne.] 

Dans le meme sens, voir Universite du Quebec a 
Trois-Rivieres c. Laroque, [1993] 1 R.C.S. 471, 
p. 491 et 494; Metropolitan Life Insurance Co. c. 
Internatinal Union of Operating Engineers, Local 
796, [1970] R.C.S. 425, p. 435; Brown et Evans, 
Judicial Review of Administrative Action in 
Canada, op. cit., par. 13:5440, p. 13-78; G. W. 
Adams, Canadian Labour Law (20 ed. (feuilles 
mobiles)), par. 4.100, p. 4-6. La Commission se 
situe a l'extremite judiciaire de l'echelle des tribu-
naux administratifs mentionnee dans l'arret 
Martineau c. Comite de discipline de l'Institution 
de Matsqui, [1980] 1 R.C.S. 602, p. 628-629. 
Lorsque, comme en l'esp6ce, la Commission 
accueille un grief et ordonne le versement de dom-
mages-interets en vertu d'une procedure qui a con-
trevenu aux principes de justice naturelle, l'ordon-
nance est rendue en l'absence de competence et 
sera annul& malgre la clause privative. 

Dispositif 

Je suis d'avis d'accueillir le pourvoi avec 
&pens et de renvoyer la demande du syndicat a la 
Commission des relations de travail de l'Ontario 
pour une nouvelle audience devant une formation 
differente. L'appelante a droit aux &pens sur une 
base de frais entre parties en notre Cour et dans les 
tribunaux d'instance inferieure. 

Pourvoi rejete avec depens, les juges MAJOR et 
BINNIE sont dissidents. 

Procureurs de l'appelante: Lerner & Asso-
ciates, Toronto. 

Procureurs de l'intimee la Commission des rela-
tions de travail de l'Ontario: Tory Tory 
DesLauriers & Binnington, Toronto. 

Procureurs de l'intimee la Fraternite internatio-
nale des ouvriers en electricite, section locale 
894 : Koskie Minsky, Toronto. 
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factors into account, breaching the provisions of natural tion, d’omettre de tenir compte de facteurs pertinents,
justice or misinterpreting provisions of the Act so as to d’enfreindre les r`egles de la justice naturelle ou d’inter-
embark on an inquiry or answer a question not remitted pr´eter erron´ement les dispositions du texte l´egislatif de
to it. [Emphasis added.] fa¸con à entreprendre une enquˆete ou répondre `a une

question dont il n’est pas saisi. [Je souligne.]

To the same effect see Université du Québec à Dans le mˆeme sens, voir Université du Québec à
Trois-Rivières v. Laroque, [1993] 1 S.C.R. 471, at Trois-Rivières c. Laroque, [1993] 1 R.C.S. 471,
pp. 491 and 494; Metropolitan Life Insurance Co. p. 491 et 494; Metropolitan Life Insurance Co. c.
v. International Union of Operating Engineers, Internatinal Union of Operating Engineers, Local
Local 796, [1970] S.C.R. 425, at p. 435; Brown 796, [1970] R.C.S. 425, p. 435; Brown et Evans,
and Evans, Judicial Review of Administrative Judicial Review of Administrative Action in
Action in Canada, supra, at para. 13:5440, p. 13- Canada, op. cit., par. 13:5440, p. 13-78; G. W.
78; G. W. Adams, Canadian Labour Law (2nd ed. Adams, Canadian Labour Law (2e éd. (feuilles
(loose-leaf)), at para. 4.100, p. 4-6. The Board lies mobiles)), par. 4.100, p. 4-6. La Commission se
at the judicial end of the spectrum of administra- situe `a l’extrémité judiciaire de l’échelle des tribu-
tive tribunals discussed in Martineau v. Matsqui naux administratifs mentionn´ee dans l’arrˆet
Institution Disciplinary Board, [1980] 1 S.C.R. Martineau c. Comité de discipline de l’Institution
602, at pp. 628-29. Where, as here, the Boardde Matsqui, [1980] 1 R.C.S. 602, p. 628-629.
upholds a grievance and orders the payment of Lorsque, comme en l’esp`ece, la Commission
damages under a procedure that violated the prin- accueille un grief et ordonne le versement de dom-
ciples of natural justice, the order is made without mages-int´erêts en vertu d’une proc´edure qui a con-
jurisdiction and will be set aside despite the priva- trevenu aux principes de justice naturelle, l’ordon-
tive clause. nance est rendue en l’absence de comp´etence et

sera annul´ee malgr´e la clause privative.

Disposition Dispositif

I would allow the appeal with costs and remit115 Je suis d’avis d’accueillir le pourvoi avec
the union’s application to the Ontario Labour Rela- d´epens et de renvoyer la demande du syndicat `a la
tions Board for a rehearing before a different Commission des relations de travail de l’Ontario
panel. The appellant should have its costs on a pour une nouvelle audience devant une formation
party and party basis here and in the courts below. diff´erente. L’appelante a droit aux d´epens sur une

base de frais entre parties en notre Cour et dans les
tribunaux d’instance inf´erieure.

Appeal dismissed with costs, MAJOR and Pourvoi rejeté avec dépens, les juges MAJOR et
BINNIE JJ. dissenting. BINNIE sont dissidents.

Solicitors for the appellant: Lerner & Procureurs de l’appelante : Lerner & Asso-
Associates, Toronto. ciates, Toronto.

Solicitors for the respondent Ontario Labour Procureurs de l’intimée la Commission des rela-
Relations Board: Tory Tory DesLauriers & tions de travail de l’Ontario : Tory Tory
Binnington, Toronto. DesLauriers & Binnington, Toronto.

Solicitors for the respondent International Procureurs de l’intimée la Fraternité internatio-
Brotherhood of Electrical Workers, Local 894: nale des ouvriers en électricité, section locale
Koskie Minsky, Toronto. 894 : Koskie Minsky, Toronto.
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RACHEL EXETER 

and 

THE ATTORNEY GENERAL OF CANADA 

REASONS FOR JUDGMENT 

Applicant 

Respondent 

[1] Rachel Exeter (the applicant) seeks judicial review of the decision of the Chairperson of 

the Public Service Labour Relations Board (the Board) refusing to appoint an adjudicator other 

than the adjudicator already seized with the applicant's nine grievances to deal with the 
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I. Introduction 

[1] Rachel Exeter (the applicant) seeks judicial review of the decision of the Chairperson of 

the Public Service Labour Relations Board (the Board) refusing to appoint an adjudicator other 

than the adjudicator already seized with the applicant’s nine grievances to deal with the 
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applicant's allegations that the memorandum of agreement (MOA) meant to settle those 

grievances should be declared null and void. 

[2] The applicant and her farmer employer, Statistics Canada (the employer) settled the 

applicant's nine grievances with the assistance of adjudicator Pineau (the Adjudicator) without 

prejudice to her power to continue the adjudication with respect to unresolved issues (see 

subsection 226(2) of the Public Service Labour Relations Act, S.C. 2003, c. 22., s. 2 (the Act)). 

Both parties were represented by counsel during the lengthy mediation session which ended with 

the signature of a MOA setting out the terms of their settlement. Thus, the hearing of the 

grievances scheduled to resume the next day was cancelled. 

[3] In her motion dated August 17, 2011 brought before the Board, the applicant sought an 

order: 

(i) Preventing the Adjudicator from scheduling, hearing, and making 
any order as they relate to the MOA, and 

(h) Appointing an independent adjudicator to look into the validity of 
the MOA. 

[4] In support of her motion, the applicant essentially argued that the Adjudicator could not 

retain jurisdiction over the matter because she was biased and had a conflict of interest within the 

meaning of subsection 224(2) of the Act. This conflict arose from her direct involvement in the 

process that led to the MOA, which was allegedly signed by the applicant under duress and only 

after pressure had been exerted by the Adjudicator, who had also dismissed the applicant's 

request(s) for an adjournment. In her view, the Board had the power to intervene pursuant to 

20
14

 F
C

A
 2

51
 (C

an
LI

I)
 

 

 

Page: 2 
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[3] In her motion dated August 17, 2011 brought before the Board, the applicant sought an 
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(i) Preventing the Adjudicator from scheduling, hearing, and making 

any order as they relate to the MOA, and 

(ii) Appointing an independent adjudicator to look into the validity of 

the MOA. 

[4] In support of her motion, the applicant essentially argued that the Adjudicator could not 

retain jurisdiction over the matter because she was biased and had a conflict of interest within the 

meaning of subsection 224(2) of the Act. This conflict arose from her direct involvement in the 

process that led to the MOA, which was allegedly signed by the applicant under duress and only 
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section 36 of the Act and should do so to prevent a violation of her constitutional right to a fair 

process. 

[5] On February 24, 2012, in its decision reported as 2012 PSLRB 24, the Board dismissed 

the applicant's motion on two bases. First, it held that it had no power under the Act to remove 

an adjudicator already seized with a grievance. Among other things, the Board noted that in its 

view, its interference in matters otherwise properly before an adjudicator would run contrary to 

the objective of fair, credible and efficient adjudication proceedings (paragraphs 12 and 13 of the 

decision). 

[6] Second, the Board found that even if it had jurisdiction under section 36 of the Act to 

remove the Adjudicator, as argued by the applicant, "it would be inappropriate for the Board to 

exercise that power" as "it is more appropriate to let the [A]djudicator seized with Ms. Exeter's 

grievances decide the request for recuse (paragraph 15 of the decision). In that respect, it noted 

that there was no doubt that an adjudicator has jurisdiction to decide a request for his or her 

recusal, and that any adjudicator seized with a grievance is bound by the rules of natural justice 

and procedural fairness. Also, the Board specified that any failure in that respect would be 

subject to judicial review by the Federal Court (paragraphs 12 and 14 of the decision). 

[7] For the reasons that follow, in my opinion, the Board's conclusion that it was more 

appropriate to let the Adjudicator decide whether or not she should recuse herself is reasonable. I 

also conclude that there was no breach of procedural fairness by the Board in the process leading 

to this decision I thus propose that the application be dismissed. 
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II. Background 

[8] Although not strictly necessary to deteinine the issues before us, it is nevertheless useful 

to briefly describe the sequence of events leading to the present application in order to provide 

context for the issues raised by the applicant. In assembling these facts, I relied primarily on the 

material in the applicant's record, which included, inter alia, the Adjudicator's decision 

[9] First, the applicant states that she was unprepared for the long mediation session that 

started in the afternoon of February 11, 2009 and lasted almost twelve hours. Despite the 

presence of her counsel, she says that she did not really have the benefit of advice. 

[10] According to her, she developed migraines, was sick, tired and hungry. She felt 

compelled to sign the MOA because of pressure exerted on her by the Adjudicator who, among 

other things, was insisting that the hearing of the grievances would resume the next day, unless 

the matter settled. 

[11] She also alleges that she contacted her counsel around 8:15 a.m. on February 12, 2009 to 

discuss "riegating" the MOA, but that the said counsel was unhelpful, stating that nothing could 

be done and the matter was out of her hands. 

[12] Still, the parties did take steps to give effect to the MOA. For example, the employer 
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thereafter. But, according to the applicant, the employer was not complying with other provisions 

of the MOA as she understood them. 

[13] On May 28, 2009, the applicant informed the Board that she would no longer be 

represented by counsel and that, as explained in an earlier letter dated April 30, 2009, the 

"Adjudicator Ms. Pineau who is seized with this matter" should intervene, as the employer was 

unwilling to properly comply with the MOA. On June 19, 2009, the employer replied that it was 

in fact the applicant who was not complying with the MOA. On July 17, 2009, the employer 

asked that the Adjudicator remain seized with the matter. 

[14] By a letter dated February 2, 2010, the Adjudicator informed the applicant that her 

grievances would be held in abeyance pending the outcome of a separate application then before 

the Federal Court of Appeal, in which the Court considered whether an adjudicator appointed to 

hear grievances under the Act maintains jurisdiction over disputes relating to a settlement 

agreement entered into by the parties in respect of those grievances. As in the present 

application, in that case, Mr. Anos's grievance had been settled through mediation with the 

assistance of the adjudicator seized with his grievance and a MOA was signed. Like the 

applicant, Mr. Amos had not withdrawn his grievance when the dispute relating to the MOA 

arose. 

[15] For reasons not explained in her letter, the applicant wrote to the Board on March 26, 

2010 to withdraw her request that the Adjudicator intervene further in her matter. However, the 

employer did not withdraw its request for such intervention 
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[16] The applicant was advised on May 6, 2010, that "your grievance matters will continue to 

be held in abeyance pending the outcome of Amos matter [sic]. Once, and only after, the Federal 

Court of Appeal has made its decision, Adjudicator Pineau will provide directions on how we are 

to proceed with your files...". 

[17] On February 3, 2011, the Federal Court of Appeal issued its decision in Andrew Donnie 

Amos v. The Attorney General of Canada, 2011 FCA 38, [2012] 4 F.C.R. 67 [Amos]. This 

decision confirmed the adjudicator's determination that he had jurisdiction to consider an 

allegation that a party is in non-compliance with a final and binding settlement, where the 

dispute underlying the settlement agreement is linked to the original grievance and where the 

grievor has not withdrawn his grievance. 

[18] On May 18, 2011, a pre-hearing teleconference was scheduled to discuss all outstanding 

issues in the applicant's grievance files. 

[19] On May 24 and May 26, 2011, the applicant wrote to the Chairperson of the Board 

requesting that "prior to deteiiuiiiing whether there has been compliance with the MOA", the 

Board should void the MOA, "as it was signed under intimidation, duress, undue influence, 

medical and physical incapacities, coercion and it is unconscionable". She also asked the Board 

for "an investigation into the Adjudicator's conduct on the account of procedural fairness". 
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[20] The applicant participated in a teleconference on June 6, 2011, in which she raised the 

conflict of interest she perceived with respect to the determination of the validity of the MOA by 

the Adjudicator because of her claims against the latter (page 32 of the applicant's record). 

[21] Having been denied her informal requests to the Chairperson of the Board for the 

appointment of another adjudicator to detenimie the validity of the MOA, the applicant filed, on 

August 17, 2011, the motion which resulted in the issuance of the decision under review on 

February 24, 2012 (2012 PSLRB 24). 

[22] Later on the same day, the Adjudicator issued her own decision (reported as 2012 PSLRB 

25) on all outstanding matters in the applicant's grievance files, including her request for recusal 

After analysing the arguments and the evidence submitted by the applicant in support of her 

August 17, 2011 motion, the Adjudicator dismissed the applicant's request, declared the MOA 

final and binding and made findings with respect to the parties' compliance with the MOA. She 

also ordered that the nine grievance files be closed. 

[23] The self-represented applicant had difficulty deteiiuiiiing in which forum she should file 

her applications for judicial review of the foregoing decisions. After some confusion, it was 

confirmed that the decision of the Board was to be reviewed by the Federal Court of Appeal, 

while the decision of the Adjudicator was to be reviewed by the Federal Court. The Federal 

Court has yet to hear her application for judicial review of the Adjudicator's decision in (file 

number T-943-12). 
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III. Issues 

[24] The applicant lists several errors allegedly made by the Board on page 2 of her 

memorandum of fact and law. Having considered the subject of her detailed submissions made in 

writing and at the hearing, I believe that the questions for determination can be regrouped as 

follows: 

(i) Did the Board en in its interpretation of its powers under section 
36 of the Act? 

(ii) Did the Board en in concluding that, in any event, even if it had 
the power to grant the Applicant's request, it would still dismiss it 
on the basis that it was more appropriate that the Adjudicator deal 
with the said request? 

(iii) Did the Board breach procedural faimess by failing to solicit reply 
submissions from the applicant? 

W. L,egislation 

[25] The must relevant provision in the Act is section 36. It reads as follows: 

Powers and Functions of the Board 

36. The Board administers this Act 
and it may exercise the powers and 
perfonn the fonctions that are 
confen-ed or imposed on it by this Act, 
or as are incidental to the attainment 
of the objects of this Act, including 
the making of orders requiring 
compliance with this Act, regulations 
made under it or decisions made in 
respect of a motter coming before the 
Board. 

Pouvoirs et fonctions de la 
Commission 

36. La Commission met en oeuvre la 
présente loi et exerce les pouvoirs et 
fonctions que celle-ci lui confère ou 
qu'implique la réalisation de ses 
objets, notamment en rendant des 
ordonnances qui exigent l'observation 
de la présente loi, des règlements pris 
sous le régime de celle-ci ou des 
décisions qu'elle rend sur les 
questions qui lui sont soumises. 
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[26] Two other provisions of the Act are reproduced in Annex "A" to these reasons. Section 

224(2), on which the applicant relied, but does not apply to an adjudicator as well as subsection 

226(2). 

V. Analysis 

A. Standard of review 

[27] The applicant argues that the first issue raises a jurisdictional question, whereas the 

second one constitutes a refusal to exercise one's jurisdiction. She submits that both should be 

reviewed on a correctness standard I disagree with the applicant's characterisation of these 

issues. 

[28] In Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, at paragraph 35, the 

Supreme Court of Canada warns courts against simply branding issues as involving jurisdictional 

questions in order to subject them to broader curial review (see also, Alberta (Information and 

Privacy Commissioner) v. Alberta Teachers' Association, 2011 SCC 61, [2011] 3 S.C.R. 654, at 

paragraph 34). In my opinion, whether the Board has the power to recuse an adjudicator seized 

with a grievance is no more a true jurisdictional question than the issue before this Court in Amos 

(see Amos at paragraph 24). 

[29] The applicant does not dispute that the Board has the power to construe the Act. In fact, it 

is quite apparent from section 36 of the Act that to do so is at the core of its mandate. Although it 

was done in a somewhat different context, I adopt the analysis of Evans J.A. in Bernard v. 
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Canada (Attorney General), 2012 FCA 92, [2012] 4 F.C.R. 370 at paragraphs 32 to 38 (afl'd 

2014 SCC 13). In my view, the deferential standard of reasonableness is also appropriate here in 

view of the Board's expertise in interpreting its home statute and the strong privative clause in 

subsection 51(1) of the Act. 

[30] This standard also applies to mixed questions of fact and law and more particularly in this 

case, to the Board's conclusion as to how it would exercise its power, if as argued, it had the 

authority to recuse the Adjudicator. 

[31] As to the question of procedural fairness, it is trite law that the correctness standard 

applies (Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R.339 at 

paragraph 43; Exeter v. Canada (Attorney General), 2011 FC 86 at paragraphs 16-17, afl'd on 

this point 2012 FCA 119 at paragraph 6). 

B. Did the Board err in its interpretation of section 36 of the Act? 

[32] The applicant argues that the Board misunderstood the purpose of her motion. In her 

view, this led to an erroneous interpretation of the Act because the Board focused on its powers 

with respect to "grievances" instead of its power to recuse the Adjudicator solely in respect of 

the determination of the validity of the MOA on the basis of procedural fairness (applicant's 

memorandum of fact and law, page 1, paragraphs 6, 20-23 and 33). 

[33] The applicant attempts to dissociate the authority of the Adjudicator to deal with the 
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that, in Amos, this Court made it clear that the adjudicator's power to deal with the enforceability 

and implementation of a MOA arises from being seized with the grievances. 

[34] Thus, although it may have been preferable for the Board to more precisely describe the 

applicant's request, I am satisfied that the Board knew exactly what she was seeking. I agree 

with the Board when it states that: "[b]asically, Ms. Exeter's request is for the recusal of the 

[A]djudicator who is seized with her grievances" (see paragraph 14 of the decision). 

[35] That said, I am also satisfied that the reasoning of the Board is cogent and sufficient to 

dispose of the request as formulated by the applicant. The Board considered not only its power 

with respect to "grievances", as alleged by the applicant, but also the objectives of the Act and 

the applicant's argument regarding procedural fairness. The Board's decision that it does not 

have the power to recuse an adjudicator seized with a matter is reasonable, whether the request to 

recuse applies to all or part of the outstanding matters in the grievance files. 

[36] I will not dwell further on the interpretation of section 36, in light of the Board's 

conclusion that even if it had the power to do what was requested by the applicant, it would still 

dismiss her motion This finding would be sufficient to support the Board's decision regardless 

of its interpretation of section 36. Thus, I will now consider the reasonableness of this 

conclusion. 

C. Was it reasonable for the Board to conclude that, in any event, even if it had the power to 
grant the Applicant's request, it would still dismiss it on the basis that it was more 
appropriate that the Adjudicator deal with the said request? 
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[37] The applicant did not address the Board's reasoning on this issue, other than to say that to 

leave the matter of her recusal to the Adjudicator constitutes a refusal by the Board to exercise its 

power and, as such, constitutes an error justifying our intervention. I disagree. 

[38] If the Board indeed has the power to deal with the applicant's request, it also has the 

discretion to refuse to exercise that power when it is satisfied that there is an appropriate 

alternative remedy, as in this case. 

[39] I agree with the Board that requests for recusal are more appropriately dealt with by the 

decision-maker seized with the matter in respect of which a reasonable apprehension of bias or 

conflict of interest is claimed. This is exactly how requests for recusal are dealt with in other 

forums, including courts: see for example, Fond du Lac Denesuline First Nation v. Canada 

(Attorney General), 2012 FCA 73, 430 N.R. 190; Canada (Attorney General) v. Khawaj a, 2007 

FC 533 (Mosley J.); Ihasz v. Ontario, 2013 HRTO 233, [2013] O.H.R.T.D. No. 326; Ng v. Bank 

of Montreal, [2008] C.L.A.D. No. 221. 

[40] In our system, one cannot presume that a decision maker cannot deal fairly with such 

requests simply because it is alleged that he or she is biased or has a conflict of interest. The 

Board's decision does not violate the applicant's constitutional rights or the Board's duty to act 

fairly, for the applicant was entitled, and she is currently exercising this right, to a review of the 

decision of the Adjudicator on a correctness standard. That standard ensures the full respect of all 

the applicant's rights to a fair and impartial adjudication of her recusal motion. In fact, all the 

applicant's concerns will be addressed by the judge who will hear her application in T-943-12. 
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D. Procedural Fairness 

[41] The applicant submits that the Board denied her participatory rights, thereby breaching its 

duty to act fairly, by failing to contact her or provide her with an opportunity to file a reply to the 

employer's submissions. In her view, this also shows that the Board's action was discriminatory 

and in bad faith, given that it did write to the employer to ask for its submissions (paragraph 46 

of the appellant's memorandum). 

[42] In a letter to the employer and applicant dated September 22, 2011, the Board transmitted 

a copy of the applicant's motion to the employer, who was not included as respondent in the 

motion and did not appear to have received a copy of the motion. The Board also set a short 

delay for the employer to submit its representations, if any. 

[43] Although the employer did file brief submissions, which were copied to the applicant on 

September 29, 2012, it basically objected to the motion and responded to the arguments already 

made by the applicant in her written representations to the Board. In fact, in its decision, the 

Board summarizes the employer's position as follows: "Statistics Canada opposes the request 

alleging that it is "... trivial, frivolous, vexatious, and made in bad faith ..." The deputy head 

denies that the Adjudicator has an interest in the outcome of Ms. Exeter's grievances." 

[44] These issues are not new. On reply, normally one is entitled to rebut new issues. In any 

event, it is difficult to understand on what basis the applicant believed that she needed an 

invitation to reply to those submissions if she had anything new and important to add. As noted 
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by the respondent in its memorandum, there was absolutely nothing precluding the applicant 

from filing a reply if she so wished during the five month period between the filing of those 

submissions and the issuance of the decision 

[45] In fact, as the applicant does not deal at all with this issue in her affidavit, there is no 

evidence before us that, at the relevant time, the applicant understood that she had no right to file 

a reply. She does not give any detail either as to what else she would have added to the detailed 

submissions included in her motion material filed before the Board. 

[46] In the circumstances, although it might have been preferable for the Board to indicate to 

the self-represented grievor that she could file reply submissions if necessary, I cannot conclude 

that its failure to do so amounts to breach of procedural fairness. 

VI. Conclusion 

[47] In light of the foregoing, the application for judicial review should be dismissed. 

[48] There remains the issue of costs in respect of which the applicant argued forcefully at the 

hearing. Among other things, she submits that the respondent withdrew paragraphs 18 to 20 of 

its submissions, which alleged that several paragraphs in her affidavit in support of the 

application should be struck, just two days before the hearing. This caused her prejudice as she 

had already prepared to deal with this argument at the hearing. She says that in another 

procedure before this Court (Rachel Exeter v. Attorney General of Canada, 2014 FCA 105 at 
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paragraph 22) the lateness of the respondent's argument that the application was moot was 

sufficient to justify awarding no costs to him 

[49] Far,h case must be decided on its own facts. In my view, disputing paragraphs in an 

affidavit on the basis that they are purely argumentative or based on hearsay is quite different 

from raising a substantive argument like mootness. That said, I believe that the respondent's 

costs should be limited. Thus, I would propose to fix them at an amount of $500.00 (all 

inclusive). 

"Johann Gauthier" 
J.A. 

"I agree 
Marc Nol C.J." 

"I agree 
D.G. Near J.A." 
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Annex "A" 

Public Service Labour Relations Act 
(S.C. 2003, c. 22, s. 2) 

Board of Adjudication 

Constitution 

Ineligibility 

224. (2) A person is not eligible to be 
a member of a board of adjudication if 
the person has any direct interest in or 
connection with the grievance referred 
to the board of adjudication, its 
handling or its disposition. 

Power to mediate 

226. (2) At any stage of a proceeding 
before an adjudicator, the adjudicator 
may, if the parties agree, assist the 
parties in resolving the difference at 
issue without prejudice to the power 
of the adjudicator to continue the 
adjudication with respect to the issues 
that have not been resolved. 

Loi sur les relations de travail dans la 
fonction publique (L.C. 2003, ch. 22, 
art. 2) 

Conseil d'arbitrage de grief 

Composition 

Incompatibilité 

224. (2) L'appartenance au conseil est 
incompatible avec tout intérêt, direct 
ou indirect, à l'égard du grief renvoyé 
à l'arbitrage, de son instruction ou de 
son règlement. 

Médiation 

226. (2) En tout état de cause, l'arbitre 
de grief peut, avec le consentement 
des parties, les aider à régler tout 
désaccord entre elles, sans qu'il soit 
porté atteinte à sa compétence à titre 
d'arbitre chargé de trancher les 
questions qui n'auront pas été réglées. 
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[2] After a fourteen day trial, the Federal Court found on the evidence that none of the causes 

of action put to it were established. In particular, the Federal Court found that the Canada 

Revenue Agency of  did not act maliciously and unlawfully or violate the appellant's 

Charter rights when they tried to collect payroll remittance arrears from him. 

[3] Just after the appeal hearing began, we acquainted the appellant, who was representing 

himself, with the law concerning the appellate standard of review. We encouraged him to 

identify errors of law or palpable and overriding errors in the reasons of the Federal Court. 

[4] The appellant failed to do so. For the most part, he urged us to reweigh the evidence and 

come to findings different from those made by the Federal Court. This, as an appeal court, we 

cannot do: see, e.g., AstraZeneca Canada Inc. v. Apotex Inc., 2011 FCA 211, 425 N.R. 133 at 

para. 8; Hershkovitz v. Tyco Safety Products Canada Ltd., 2010 FCA 190, 405 N.R. 185 at para. 

39. 

[5] As is well-known, absent an error of law or an error in principle at the root of a finding of 

mixed law and fact, a judgment of the Federal Court dismissing an action can be set aside only if 

palpable and overriding error is shown: Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 

235. Palpable and overriding error is a difficult, rarely-met standard• 

"Palpable" means an error that is obvious. "Overriding" means an error that goes 
to the very core of the outcome of the case. When arguing palpable and overriding 
error, it is not enough to pull at leaves and branches and leave the tree standing. 
The entire tree must fat 
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When it comes time to draft reasons in a complex case, trial judges are not trying 
to draft an encyclopedia memorializing every last morsel of factual minutiae, nor 
can they. They distill and synthesize masses of information, separating the wheat 
from the chaff and, in the end, expressing only the most important factual findings 
and justifications for them. 

Sometimes appellants attack as palpable and overriding error the non-mention or 
scanty mention of matters they consider to be important. In assessing this, care 
must be taken to distinguish true palpable and overriding error on the one hand, 
from the legitimate by-product of distillation and synthesis or innocent 
inadequacies of expression on the other. 

[11] In another case, this Court put it this way: 

We are not to insist that courts explicitly address every last issue, set out the 
obvious or show how they arrived at their conclusion in a "watch me think" 
fashion: R v. RE.M., 2008 SCC 51, [2008] 3 S.C.R. 3 at paragraphs 17 and 43-
44; R v. Dinardo, 2008 SCC 24, [2008] 1 S.C.R. 788 at paragraph 25; R v. 
Walker, 2008 SCC 34, [2008] 2 S.C.R. 245 at paragraph 27. Instead, we are to 
adopt a very practical and functional approach to the adequacy of reasons: see, 
e.g., R v. Sheppard, 2002 SCC 26, [2002] 1 S.C.R. 869 at paragraph 55; RE.M., 
above at paragraph 35; Hill v. Hamilton-Wentworth Police Services Board, 2007 
SCC 41, [2007] 3 S.C.R. 129 at paragraph 101. Reasons must be read as a whole 
in their overall context, including the evidentiary record before the court, the 
submissions made, the issues that were live before the court and the fact that 
judges are presumed to know the law on basic points: RE.M., above at paragraphs 
35 and 45. The main concern is whether the reasons, short as they may be, are 
intelligible or capable of being made out and permit meaningful appellate review: 
Sheppard, above at paragraph 25; R v. Gagnon, 2006 SCC 17, [2006] 1 S.C.R. 
621; RE.M., above at paragraph 35. 

(Canada v. Long Plain First Nation, 2015 FCA 177, 388 D.L.R. (4th) 209 at para. 143.) 

[12] The reasons of the Federal Court easily satisfy these tests. Far from being deficient, they 

are a model of clarity, containing clear factual findings, including funs findings concerning the 

credibility of the appellant as a witness. It supported these findings with plenty of detail and 
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[13] The appellant also alleges that the Federal Court was biased. He bases this allegation in 

part upon evidence he unsuccessfully sought to introduce into this appeal by way of interlocutory 

motion earlier this year. That evidence consisted of certain words allegedly spoken by the 

Federal Court during the hearing and a suggestion that the audio tape of the hearing was edited to 

remove the words. This Court dismissed the motion. The appellant has not sought leave to appeal 

that motion. Thus, as matters stand, the appellant's allegation of bias cannot rely upon that 

evidence. 

[14] However, even if the interlocutory motion had been allowed and we considered the 

evidence the appellant proffers, I would still dismiss his allegation of bias. 

[15] The test for bias is what a reasonable, right-minded, "informed person, viewing the 

matter realistically and practically—and having thought the matter through—conclude": 

Committee for Justice and Liberty v. National Energy Board (1976), [1978] 1 S.C.R. 369 at page 

394, 68 D.L.R. (3d) 716; Trevor Nicholas Construction Co. v. Canada (Minister for Public 

Works), 2003 FCA 277, 242 F.T.R. 317 at para. 8. Here, that test is not met. 

[16] The appellant says (at para. 35 of his Memorandum of Fact and Law) that on the first day 

of trial the Federal Court pointedly asked his counsel where the evidence supporting a "big 

conspiracy" was. Assuming the Federal Court said those words, they must be seen in context. 

[17] The Federal Court—mindful of the need under Rule 3 of the Federal Courts Rules, 
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ask that sort of question. The reasonable, right-minded, informed person would not view those 

words as expressing pre-judgment of the appellant's case. Rather, that person would see them as 

an intervention aimed at encouraging the appellant to get to the real issues in dispute. Assuming 

the Federal Court said the words alleged, they were an instance of good trial management, not 

bias. 

[18] The appellant also suggests (again at para. 35 of his Memorandum of Fact and Law) that 

the Federal Court showed bias in expressing its frustration after several days of evidence that it 

had not seen any evidence supporting the appellant's case. Again, viewed from the perspective of 

the reasonable, right-minded, informed person, this was a comment directed at encouraging the 

appellant to adduce relevant evidence and get to the point if there was a point to be made. This 

too was an instance of good trial management, not bias. 

[19] The appellant also says that the Federal Court was biased because it did not assist it in 

getting contact information for an officer with the Canada Revenue Agency. This is a ruling 

against a specific request made by the appellant, not an instance of bias against his case. 

[20] All these allegations of bias and unfairness fail for another reason It is well-known that 

allegations of bias and procedural unfairness in a first-instance forum cannot be raised on appeal 

or judicial review if they could reasonably have been the subject of timely objection in the first-

instance forum, here the Federal Court: Mohammadian v. Canada (Minister of Citizenship and 

Immigration), 2001 FCA 191, [2001] 4 F.C. 85; In Re Human Rights Tribunal and Atomic Energy 
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of Canada, [1986] 1 F.C. 103 (C.A.) at page 113; Maritime Broadcasting System Limited v. 

Canadian Media Guild, 2014 FCA 59, 373 D.L.R. (4th) 167 at paras. 67-68. 

[21] A party must object when it is aware of a procedural problem in the first-instance forum. 

It must give the first-instance decision-maker a chance to address the matter before any harm is 

done, to try to repair any harm or to explain itself A party, knowing of a procedural problem at 

first instance, cannot stay still in the weeds and then, once the matter is in the appellate court, 

pounce. 

[22] If there were instances of bias or unfairness in the Federal Court, the appellant's counsel 

should have objected. The transcript shows no objection to anything the appellant now raises on 

appeal 

[23] At the outset of the appeal hearing, the appellant sought an adjournment. The appellant 

said he needed an adjournment in order to apply for leave to appeal to the Supreme Court of 

Canada from the decision on the interlocutory motion. He placed before us a copy of an email 

suggesting that he had made inquiries of a legal assistance group to assist him in that application 

[24] This Court refused to exercise its discretion in favour of adjourning the hearing. Where 

possible, appeals are to be prosecuted expeditiously: Federal Courts Rules, above, Rule 3. Early 

last autumn, at the appellant's request, the appeal hearing had been adjourned several months. 

Recently, the appellant sought an adjournment. It was refused. To some extent, the latest 

adjournment request is an instance of impermissible re-litigation 
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[25] Further, the specific reason offered by the appellant for this particular adjournment 

request—the need to appeal the interlocutory motion to the Supreme Court and the possible 

assistance of a legal assistance group—does not bear scrutiny. The interlocutory motion should 

have been brought months earlier, namely at the time the appellant prepared the appeal book. 

Further, the time for applying for leave to appeal from this Court's dismissal of the motion has 

expired. The legal assistance group has not committed to assist the appellant. Finally, as can be 

seen from paragraphs 14-17 and 20-22, above, even if the interlocutory motion had succeeded 

and the Federal Court's words were admitted before us, the allegation of bias based on those 

words would still have been rejected and the result of this appeal would still be the same. 

[26] The appellant also submits that the Federal Court's costs award should be set aside. In 

exercising its discretion on costs, the Federal Court applied proper legal principle and made an 

award supportable on the facts of the case. There are no grounds to set it aside. 

[27] Overall, I conclude that there are no grounds for interfering with the Federal Court's 

judgment. Therefore, I would dismiss the appeal with costs. 

'David Stratas" 
J.A. 

"I agree 
Johann Trudel J.A." 

"I agree 
Richard Boivin J.A." 
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Dealt with in writing without appearance of parties. 

Order delivered at Ottawa, Ontario, on June 15, 2009. 
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TAISHAN CITY KAM KIUM ALUMINIUM EXTRUSION CO. LTD., VITRE-ART C.A.B. 

(1988) INC., ZMC METAL COATING INC., ALFA MEGA INC., ALUMINART 
PRODUCTS LIMITED, ALUMINUM CURTAINWALL SYSTEMS INC., C.R. 

LAWRENCE CO. OF CANADA, CHINA SQUARE INDUSTRIAL LTD., CONCORD 
WEST DISTRIBUTION LTD., DIGI-KEY CORPORATION, HOME-RAIL LTD., 

HUNTER-DOUGLAS CANADA, INDEPENDENT CONTRACTORS AND BUSINESSES 
ASSOCIATION OF BRITISH COLUMBIA, KNOLL NORTH AMERICA CORP., 

LEVELOR/KIRSCH WINDOW FASHIONS (A DIVISION OF NEWELL 
RUBBERMAID/NEWELL WINDOW FURNISHINGS INC.), MILWARD ALLOYS INC., 

MORSE INDUSTRIES, NEW ZHONGYA ALUMINUM FACTORY LTD., NEWELL 
INDUSTRIES CANADA INC., NEWELL WINDOW FURNISHINGS INC., OPUS 

FRAMING LTD., PACIFIC SHOWER DOORS (1995) LTD., PROFORMA INTERIORS 
LTD. DBA ALUGLASS, RAHUL GLASS LTD., RUHLAMAT NORTH AMERICA LTD., 
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RYERSON CANADA, SILVIA ROSE INDUSTRIES, SONIPLASTICS INC., 
VANCOUVER FRAMER CASH & CARRY LTD., VAP GLOBAL INDUSTRIES INC., 

ZHAOQING CHINA SQUARE INDUSTRY LIMITED, CANADIAN INTERNATIONAL 
TRADE TRIBUNAL and ATTORNEY GENERAL OF CANADA 

REASONS FOR ORDER AND ORDER 

TRUDEL J.A. 

Respondents 

[1] This motion was made by the applicant for orders pursuant to Rule 318(4) of the Federal 

Courts Rules, SOR/98-106: 

1. Directing the Canadian International Trade Tribunal (CITT or Tribunal) to provide a 

copy of the material in the possession of the Tribunal prepared by the Tribunal's non-

legal staff for use by the Tribunal members in making their determinations in Aluminum 

Extrusions from China, NQ-2008-003; 

2. Dispensing with the Tribunal's objections to disclosure of these materials to the 

applicant for use in the judicial review through a supplementary affidavit; 

3. Granting the applicant 30 days from the date that the Tribunal provide these materials to 
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4. Setting out such other directions and making such other orders concerning the 

production of these documents by the Tribunal as this Honourable Court considers 

appropriate. 

[2] Upon reading the written submissions of the parties and the material contained in the 

applicant's motion record and the response record of the Tribunal, I am of the view that the within 

motion should be dismissed. 

[3] On March 17, 2009, the Tribunal issued its determination regarding aluminum extrusions 

originating in or exported from the People's Republic of China. In its statement of reasons issued on 

April 1, 2009, the Tribunal determined that the dumping and subsidizing in Canada of aluminium 

extrusions (subject goods) from China have caused injury to domestic producers of like products in 

Canada and denied the exclusion request made by the applicant (NQ-2008-003). 

[4] By notice of application dated April 15, 2009, the applicant sought judicial review of the 

Tribunal's determination of injury, its determination of the scope of aluminium products included 

within the definition of subject goods, its determination of the scope of the domestic industry 

producing like goods and its decision to deny the exclusion request made by the applicant. 

[5] By notice of motion dated May 11, 2009, the applicant sought the release of the internal 
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Tribunal members as they considered their determination in the case, alleging the documents to be 

relevant and necessary (applicant's motion record, tab 3 at paragraph 4; tab 1 at paragraph 1). 

[6] In its written representations, the applicant relies on the orders of this Court in Telus 

Communications Inc. v. Attorney General of Canada, 2004 FCA 317 [Telus] and Canada (Human 

Rights Commission) v. Pathak, [1995] F.C.J. No. 555 (C.A.) [Pathak] as supporting the conclusion 

that the materials at issue are properly part of the Tribunal record and should be disclosed. 

According to the applicant, the materials are clearly relevant because they may have affected the 

outcome of the Tribunal's inquiry. Further, regardless of how the materials are described, they are 

akin to the staff memorandum ordered to be disclosed in Telus (applicant's motion record, tab 4 at 

paragraph 18). 

[7] The respondent submits that the applicant has not established the relevance of the requested 

documents, that the decision in Telus is not an applicable precedent, that the applicant's request is 

general and vague and that the documents requested are subject to the deliberative secrecy privilege 

(respondent's motion record, tab 3 at paragraphs 30-46). 

[8] Rules 317 and 318 provide: 

Material from tribunal 

317. (1) A party may request material 
relevant to an application that is in the 
possession of a tribunal whose order is 
the subject of the application and not in 
the possession of the party by serving on 
the tribunal and filing a written request, 

Materiel en la possession de l'office 
federal 

317. (1) Toute partie peut demander la 
transmission des documents ou des 
616ments materiels pertinents quant a la 
demande, qu'elle n'a pas mais qui sont en 
la possession de l'office f6d6ral dont 
l'ordonnance fait l'objet de la demande, 

20
09

 F
C

A
 2

04
 (

C
an

LI
I)

 

Page: 

 

4 

Tribunal members as they considered their determination in the case, alleging the documents to be 

relevant and necessary (applicant’s motion record, tab 3 at paragraph 4; tab 1 at paragraph 1).   

 

[6] In its written representations, the applicant relies on the orders of this Court in Telus 

Communications Inc. v. Attorney General of Canada, 2004 FCA 317 [Telus] and Canada (Human 

Rights Commission) v. Pathak, [1995] F.C.J. No. 555 (C.A.) [Pathak] as supporting the conclusion 

that the materials at issue are properly part of the Tribunal record and should be disclosed. 

According to the applicant, the materials are clearly relevant because they may have affected the 

outcome of the Tribunal’s inquiry. Further, regardless of how the materials are described, they are 

akin to the staff memorandum ordered to be disclosed in Telus (applicant’s motion record, tab 4 at 

paragraph 18).   

 

[7] The respondent submits that the applicant has not established the relevance of the requested 

documents, that the decision in Telus is not an applicable precedent, that the applicant’s request is 

general and vague and that the documents requested are subject to the deliberative secrecy privilege 

(respondent’s motion record, tab 3 at paragraphs 30-46). 

 

[8] Rules 317 and 318 provide:  

Material from tribunal  
 
 
317. (1) A party may request material 
relevant to an application that is in the 
possession of a tribunal whose order is 
the subject of the application and not in 
the possession of the party by serving on 
the tribunal and filing a written request, 

Matériel en la possession de l’office 
fédéral  
 
317. (1) Toute partie peut demander la 
transmission des documents ou des 
éléments matériels pertinents quant à la 
demande, qu’elle n’a pas mais qui sont en 
la possession de l’office fédéral dont 
l’ordonnance fait l’objet de la demande, 

20
09

 F
C

A
 2

04
 (

C
an

LI
I)



Page: 5 

identifying the material requested. 

Material to be transmitted 

318. (1) Within 20 days after service of a 
request under rule 317, the tribunal shall 
transmit 

(a) a certified copy of the requested 
material to the Registry and to the 
party making the request; or 
(b) where the material cannot be 
reproduced, the original material to 
the Registry. 

Objection by tribunal 

(2) Where a tribunal or party objects to a 
request under rule 317, the tribunal or the 
party shall inform all parties and the 
Administrator, in writing, of the reasons 
for the objection. 

Order 

(4) The Court may, after hearing 
submissions with respect to an objection 
under subsection (2), order that a certified 
copy, or the original, of all or part of the 
material requested be forwarded to the 
Registry. 

en signifiant à l'office une requête à cet 
effet puis en la déposant. La requête 
précise les documents ou les éléments 
matériels demandés. 
[—] 

Documents à transmettre 

318. (1) Dans les 20 jours suivant la 
signification de la demande de 
transmission visée à la règle 317, l'office 
fédéral transmet : 

a) au greffe et à la partie qui en a fait 
la demande une copie certifiée 
conforme des documents en cause; 
b) au greffe les documents qui ne se 
prêtent pas à la reproduction et les 
éléments matériels en cause. 

Opposition de l'office fédéral 

(2) Si l'office fédéral ou une partie 
s'opposent à la demande de transmission, 
ils informent par écrit toutes les parties et 
l'administrateur des motifs de leur 
opposition. 
[ • ••] 

Ordonnance 

(4) La Cour peut, après avoir entendu les 
observations sur l'opposition, ordonner 
qu'une copie certifiée conforme ou 
l'original des documents ou que les 
éléments matériels soient transmis, en 
totalité ou en partie, au greffe. 

[9] The relevant documents for the purposes of Rules 317-318 are those documents that may 

have affected the decision of the Tribunal or that may affect the decision that this Court will make 

on the application for judicial review (Telus, supra at paragraph 5; Pathak, supra at paragraph 10). 
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[10] The applicant has failed to persuade me that the documents sought to be produced are 

relevant and necessary. The request made under Rule 317 lacks proper specificity (Atlantic 

Prudence Fund Corp. v. Canada (Minister of Citizenship and Immigration), [2000] F.C.J. No. 1156 

(T.D.) at paragraph 10 [Atlantic Prudence Fund Corp.]). Here, the applicant requests "... a copy of 

the material in the possession of the CITT prepared by the CITT's non-legal staff for use by the 

CITT members in making their determinations" without reference to any specific documents 

(applicant's memorandum, tab 4 at paragraph 1). 

[11] This noticeable lack of specificity alone is sufficient to dispose of the motion. In any event, 

I note that in its 69-page decision, the Tribunal relied on a plethora of documents to support its 

reasoning. All public exhibits in the Tribunal's voluminous record were made available by the 

Tribunal to the parties. Protected exhibits were made available only to counsel who, as the 

applicant, had made a declaration and confidentiality undertaking with the Tribunal in respect of 

that protected information (respondent's motion record, tab 4B at paragraph 15; applicant's 

affidavit, vol. 1, affidavit of Jeannette Cowan at paragraph 3). 

[12] In its reply to the response of the Tribunal, the applicant refers to the "summaries and /or 

compilations of the information contained in the record and ... advice and /or analyses of market, 

financial or economic questions" in the Tribunal's internal documents (ibid at paragraph 10). On 

the record, as it stands, and in the absence of any reference, by the applicant, to specific passages in 

the Tribunal's reasons from which it could reasonably be inferred that the Tribunal grounded its 

decision on material not available to the parties, or that inappropriate tampering with the decision 
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occurred, one cannot assume that such information has been adopted by the Tribunal in its reasons, 

thereby making it relevant to the decision made by the Tribunal or to the decision that this Court 

will make (Trans Quebec & Maritime Pipeline v. Office National de l'Energie, [1984] F.C. 432 

(C.A.); Telus, supra at paragraph 3). 

[13] For these reasons, I agree with the respondent that the decision in Telus, where the material 

sought to be produced related to sufficiency of reasons and consideration of relevant matters by the 

decision-maker, is not applicable to the present case as no such grounds are raised by the applicant. 

[14] There can be little question here that the applicant is seeking access to documents consulted 

by or prepared for the Tribunal members as they were engaged in their deliberative role to 

determine how and why the members reached the impugned conclusions. I agree with the 

respondent that this is a matter of privilege going to judicial impartiality in adjudication (Mackeigan 

v. Hickman, [1989] 2 S.C.R. 797). 

[15] In the words of this Court, the applicant's request "betrays a misunderstanding of the 

purpose of section 317 ... [S]ection 317 does not serve the same purpose as documentary discovery 

in an action" (Access to Information Agency Inc. v. Canada (Attorney General), 2007 FCA 224 at 

paragraph 17; Atlantic Prudence Fund Corp., supra at paragraph 11). It should not be open to the 

applicant to engage in a fishing expedition. 

THEREFORE, IT IS ORDERED THAT: 

20
09

 F
C

A
 2

04
 (

C
an

LI
I)

 

Page: 

 

7 

occurred, one cannot assume that such information has been adopted by the Tribunal in its reasons, 

thereby making it relevant to the decision made by the Tribunal or to the decision that this Court 

will make (Trans Québec & Maritime Pipeline v. Office National de l’Énergie, [1984] F.C. 432 

(C.A.); Telus, supra at paragraph 3). 

 

[13] For these reasons, I agree with the respondent that the decision in Telus, where the material 

sought to be produced related to sufficiency of reasons and consideration of relevant matters by the 

decision-maker, is not applicable to the present case as no such grounds are raised by the applicant. 

 

[14] There can be little question here that the applicant is seeking access to documents consulted 

by or prepared for the Tribunal members as they were engaged in their deliberative role to 

determine how and why the members reached the impugned conclusions.  I agree with the 

respondent that this is a matter of privilege going to judicial impartiality in adjudication (Mackeigan 

v. Hickman, [1989] 2 S.C.R. 797). 

 

[15] In the words of this Court, the applicant’s request “betrays a misunderstanding of the 

purpose of section 317 … [S]ection 317 does not serve the same purpose as documentary discovery 

in an action” (Access to Information Agency Inc. v. Canada (Attorney General), 2007 FCA 224 at 

paragraph 17; Atlantic Prudence Fund Corp., supra at paragraph 11).  It should not be open to the 

applicant to engage in a fishing expedition.   

 

THEREFORE, IT IS ORDERED THAT:  

20
09

 F
C

A
 2

04
 (

C
an

LI
I)



Page: 8 

1. the motion directing the Tribunal to provide a copy of the material in the possession 

of the Tribunal prepared by the Tribunal's non-legal staff for use by the Tribunal 

members in making their determinations in Aluminum Extrusions from China, NQ-

2008-003 be dismissed; and 

2. upon consent the Tribunal's name as a respondent party be struck and be removed in 

the style of cause; 

3. the style of cause shall now be shown as: 

MAAX BATH INC. 

and 

Applicant 

ALMAG ALUMINUM INC., APEL EXTRUSIONS LIMITED, CAN ART ALUMINUM 
EXTRUSION INC., METRA ALUMINUM INC., SIGNATURE ALUMINUM CANADA 

INC., SPECTRA ALUMINUM PRODUCTS LTD., SPECTRA ANODIZING INC., 
EXTRUDEX ALUMINUM, ARTOPEX INC., ASIA ALUMINUM HOLDINGS LTD., 

BLINDS TO GO INC., EXTRUDE-A-TRIM INC., GARAVENTA (CANADA) LTD., KAM 
MU ALUMINIUM PRODUCTS (NA) LTD., KAM MU ALUMINIUM PRODUCTS SDN. 

BIM., KROMET INTERNATIONAL INC., LOXCREEN CANADA, MALLORY 
INDUSTRIES, PANASIA ALUMINIUM (CHINA) LIMITED, PANASIA ALUMINUM 

(CALGARY) LIMITED, PANASIA ALUMINUM (MACAO COMMERCIAL OFFSHORE) 
LIMITED, PANASIA ALUMINUM (TORONTO) LIMITED, PINGGUO ASIA 

ALUMINUM CO. LTD., R-THETA THERMAL SOLUTIONS INC., RAILCRAFT 
INTERNATIONAL INC., REGAL ALUMINUM PRODUCTS INC., SHINING METAL 

TRADING INC., SINOBEC TRADING INC., TAG HARDWARE SYSTEMS LTD., 
TAISHAN CITY KAM MUM ALUMINIUM EXTRUSION CO. LTD., VITRE-ART C.A.B. 

(1988) INC., ZMC METAL COATING INC., ALFA MEGA INC., ALUMINART 
PRODUCTS LIMITED, ALUNIINUM CURTAINWALL SYSTEMS INC., C.R. 

LAWRENCE CO. OF CANADA, CHINA SQUARE INDUSTRIAL LTD., CONCORD 
WEST DISTRIBUTION LTD., DIGI-KEY CORPORATION, HOME-RAIL LTD., 
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HUNTER-DOUGLAS CANADA, INDEPENDENT CONTRACTORS AND BUSINESSES 
ASSOCIATION OF BRITISH COLUMBIA, KNOLL NORTH AMERICA CORP., 

LEVELOR/ICIRSCH WINDOW FASHIONS (A DIVISION OF NEWELL 
RUBBERMAID/NEWELL WINDOW FURNISHINGS INC.), MILWARD ALLOYS INC., 

MORSE INDUSTRIES, NEW ZHONGYA ALUMINUM FACTORY LTD., NEWELL 
INDUSTRIES CANADA INC., NEWELL WINDOW FURNISHINGS INC., OPUS 

FRAMING LTD., PACIFIC SHOWER DOORS (1995) LTD., PROFORMA INTERIORS 
LTD. DBA ALUGLASS, RAHUL GLASS LTD., RUHLAMAT NORTH AMERICA LTD., 

RYERSON CANADA, SILVIA ROSE INDUSTRIES, SONIPLASTICS INC., 
VANCOUVER FRAMER CASH & CARRY LTD., VAP GLOBAL INDUSTRIES INC., 

ZHAOQING CHINA SQUARE INDUSTRY LIMITED and ATTORNEY GENERAL OF 
CANADA 

Respondents 

Johann Trudel 
J.A. 
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Federal Court Cour f6derale 

Ottawa, Ontario, July 24, 2020 

PRESENT: Mr. Justice McRaffle 

BETWEEN: 

NATCO PHARMA (CANADA) INC. 

and 

MINISTER OF HEALTH AND 
ATTORNEY GENERAL OF CANADA AND 

GILEAD SCIENCES CANADA INC. 

JUDGMENT AND REASONS 

I. Overview 

Date: 20200724 

Docket: T-1353-19 

Citation: 2020 FC 788 

Applicant 

Respondents 

[1] Health Canada refused to accept Natco Pharma (Canada) Inc's abbreviated new drug 

submission (ANDS) for a drug that contains two medicinal ingredients, tenofovir alafenamide 

hemifumarate (TAF) and emtricitabine. Health Canada concluded that Natco's ANDS was 

prohibited by the data protection provisions of the Food and Drug Regulations, CRC, c 870. 
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Under those provisions, a manufacturer may not file an ANDS for a new drug "on the basis of a 

direct or indirect comparison between the new drug and an innovative drug" for a defined period. 

[2] TAF and emtricitabine are antiretroviral agents used in the treatment of HIV/AIDS. Both 

TAF and emtricitabine are found in two products marketed by Gilead Sciences Canada Inc: 

DESCOVY, which contains just those two medicinal ingredients; and GENVOYA, which also 

contains two other antiretroviral agents. Health Canada considers GENVOYA an "innovative 

drug" under the data protection provisions because TAF had not been previously approved in a 

drug when GENVOYA was approved. DESCOVY, approved subsequently, is not an innovative 

drug. Natco's ANDS compared its drug to DESCOVY. It therefore argues it did not make a 

comparison to an innovative drug, and the data protection provisions do not prevent it from filing 

its ANDS. 

[3] Health Canada's reasons for refusing Natco's ANDS under the data protection provisions 

considered their intent, which is to implement certain trade agreements. Health Canada found 

that those agreements required the protection of TAF during the data protection term, such that 

DESCOVY is "protected" under the GENVOYA period of data protection because it also 

contains TAF. Health Canada also noted that Gilead's submission for DESCOVY relied on 

comparative bioavailability studies for DESCOVY compared to GENVOYA. Health Canada 

found this reliance "further support[ed] the position" that DESCOVY is protected under the 

same data protection term as GENVOYA. 
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[4] I conclude that Health Canada's decision was reasonable. I agree with the Attorney 

General of Canada that Health Canada effectively concluded that Natco's ANDS indirectly 

compared its drug to the innovative drug GENVOYA by comparing its drug to DESCOVY. 

Although it could have been expressed more clearly, a review of Health Canada's decision as a 

whole makes clear that this is the nature of its conclusion. In my view, this conclusion is a 

reasonable, and indeed inevitable, one in the circumstances. 

[5] I agree with Natco that some of Health Canada's reasoning unduly privileges the intent of 

the Food and Drug Regulations and the underlying trade agreements over the language of the 

provisions. Nevertheless, when reviewed as a whole and in its administrative context, I am 

satisfied that Health Canada's decision establishes a line of analysis that reasonably justifies the 

refusal to accept the application, namely that Natco's ANDS indirectly compares its drug to an 

innovative drug. 

[6] The application for judicial review is therefore dismissed without costs. 

II. Issue and Standard of Review 

[7] The issue raised on this application for judicial review is whether Health Canada's 

conclusion that Natco's submission could not be accepted for filing until the expiry of the data 

protection term for GENVOYA was reasonable. 

[8] As this formulation of the issue suggests, the applicable standard for reviewing the 
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Court of Canada's recent decision in Canada (Citizenship and Immigration) v Vavilov, 2019 

SCC 65 at paras 16-17, 23-25. No party suggested that any legislative indicator of intent or any 

rule of law requirement rebutted the general presumption of reasonableness established by 

Vavilov. 

III. Analysis 

A. The Regulatory Framework of the Data Protection Provisions 

[9] I begin with the relevant provisions in the Food and Drug Regulations and the treaty 

provisions underlying them. I do this before turning to Health Canada's decision, both because 

the regulatory framework is necessary to understand the decision, and because the governing 

statutory scheme, the treaty obligations they implement, and the cases interpreting them act as 

"constraints" on Health Canada's decision making: Vavilov at paras 108-114. 

(1) Section C.08.004.1 of the Food and Drug Regulations 

[10] At issue in this application is section C.08.004.1 of the Food and Drug Regulations, 

known as the "data protection" provisions. The relevant parts of this section are set out in full in 

Appendix A. The operational heart of the section is subsection C.08.004.1(3), which sets out two 

main time periods: 

• a "no file" period of six years, during which a manufacturer may not file an ANDS or 

other submission for a notice of compliance (paragraph C.08.004.1(3)(a)); and 
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• a "data protection" or "market exclusivity" period of eight years, during which the 

Minister may not approve a submission or issue a notice of compliance 

(paragraph C.08.004.1(3)(b)), which is lengthened to eight years and six months if certain 

conditions are met regarding clinical trials involving pediatric populations 

(subsection C.08.004.1(4)). 

[11] Each of these periods is triggered in the following circumstances: 

(3) If a manufacturer seeks a 
notice of compliance for a new 
drug on the basis of a direct or 
indirect comparison between the 
new drug and an innovative 
drug, 

[Emphasis added.] 

(3) Lorsque le fabricant 
demande la délivrance d'un avis 
de conformité pour une drogue 
nouvelle sur la base d'une 
comparaison directe ou indirecte 
entre celle-ci et la drogue 
innovante : 

[Je souligne.] 

[12] As this language sets out the trigger for the "no file" and "market exclusivity" periods, 

the central question in deciding whether the provisions apply is whether the manufacturer sought 

"a notice of compliance for a new drug on the basis of a direct or indirect comparison between 

the new drug and an innovative drug." In the present case, there is no issue Natco sought a notice 

of compliance for a new drug. I therefore agree with the Attorney General that the key question 

for Health Canada was whether Natco did so "on the basis of a direct or indirect comparison" 

between its new drug and an "innovative drug." 

[13] The term "new drug" is used throughout Part C of the Food and Drug Regulations. The 

term "innovative drug," however, is particular to the data protection provisions and is defined in 

subsection C.08.004.1(1): 
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innovative drug means a drug 
that contains a medicinal 
ingredient not previously 
approved in a drug by the 
Minister and that is not a 
variation of a previously 
approved medicinal ingredient 
such as a salt, ester, enantiomer, 
solvate or polymorph. 

[Emphasis added.] 

drogue innovante S'entend de 
toute drogue qui contient un 
ingrédient médicinal non déjà 
approuvé dans une drogue par le 
ministre et qui ne constitue pas 
une variante d'un ingrédient 
médicinal déjà approuvé tel un 
changement de sel, d'ester, 
d'énantiomère, de solvate ou de 
polymorphe. 

[Je souligne.] 

[14] In this case, the "medicinal ingredient" at issue is TAF. GENVOYA is the first drug 

approved by the Minister that contains TAF. Health Canada recognizes GENVOYA as an 

innovative drug. While Natco does not agree, it does not contest this issue on this application. 

[15] The definition of "innovative drug" has been the subject of prior judicial consideration in 

a number of cases raised by the parties. In particular: 

• in Epicept, Justice Near, then of this Court, held that the second reference to "drug" in the 

definition includes not just new drugs, but drugs issued by a Drug Identification Number 

(DIN) or a natural health product: Epicept Corporation y Canada (Health), 2010 FC 956 

at paras 62, 65, 78, appeal dismissed as moot, 2011 FCA 209; 

• in Teva, Justice Stratas concluded that "previously approved" meant prior market 

approval and did not include approval under a Special Access Programme: Teva Canada 

Limited y Canada (Health), 2012 FCA 106 at para 42; 

• in Celgene, Justice Gauthier found that "previously approved" included prior market 

approval that had subsequently been withdrawn: Celgene y Canada, 2013 FCA 43 at 

paras 41-46; and 
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• in Takeda, Justice Dawson, for the majority of the Court of Appeal, held that an 

enantiomer of a previously approved medicinal ingredient was a "variation," even if it 

took considerable effort to create data showing its safety and effectiveness: Takeda 

Canada Inc v Canada (Health), 2013 FCA 13 at paras 122-131. 

[16] While these cases determined different issues than that raised on this application, they 

each include discussion relevant to the questions raised here, and they are referenced further 

below. Also valuable is the decision of the Court of Appeal in Apotex, in which Justice Nadon 

concluded the data protection provisions were within the regulation-making authority of the 

Governor in Council under the Food and Drugs Act and within federal legislative competence: 

Apotex v Canada (Health), 2010 FCA 334 at paras 55, 94, 118, 132. 

[17] The data protection provisions contain an express purpose clause in 

subsection C.08.004.1(2). It states that the purpose of section C.08.004.1 is to implement 

provisions in two trade agreements: the North American Free Trade Agreement (NAFTA) and 

the Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS). In particular, 

the section implements paragraphs 5 to 7 of Article 1711 of NAFTA and paragraph 3 of 

Article 39 of TRIPS, so as to encourage the development of new drugs: Apotex at paras 71-72, 

76, 85, 117; Teva at para 35. Consideration of the context of the data protection provisions 

therefore requires consideration of these provisions of NAFTA and TRIPS, which are set out in 

full in Appendix B. 
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(2) Data protection obligations in NAFTA and TRIPS 

[18] Paragraph 5 of Article 1711 of NAFTA and paragraph 3 of Article 39 of TRIPS contain 

similar language. Each says that if the state, as a condition of approving the marketing of 

pharmaceutical products that "utilize new chemical entities," requires the submission of 

"undisclosed test or other data" that is the product of "considerable effort," then the state shall 

protect such data against disclosure or unfair commercial use. 

[19] It is important to distinguish between three concepts referred to in the trade agreements: 

the new chemical entity; the pharmaceutical product that utilizes the new chemical entity; and 

the data filed to obtain approval of the pharmaceutical product. The concept of a "new chemical 

entity" in the agreements is reflected in section C.08.004.1 in the phrase "medicinal ingredient 

not previously approved in a drug" in the definition of "innovative drug", as well as in the related 

language regarding "variations" in that definition: Celgene at paras 48-49; Takeda at paras 129-

131. The term "pharmaceutical product" used in the trade agreements is replaced by "drug" in 

the regulation, in keeping with the terminology defined in the Food and Drugs Act, RSC 1985, 

c F-27 and used in the Food and Drug Regulations. As Justice Gauthier noted in Celgene,"[i]t is 

quite usual for the words of a treaty to be harmonized with the language used in one's own 

regulatory scheme": Celgene at para 48. 

[20] The term "data" is not used in section C.08.004.1. Rather, the submission of data is 

recognized as implicit in the approval of a new drug, and reliance on that data is implicit in a 

generic manufacturer's comparison to that drug: Apotex at paras 77, 91; Teva at paras 18-20. 
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This raises another important distinction, namely the difference between the obligations set out 

in the trade agreements and the manner in which the Governor in Council chose to meet those 

obligations in the regulations. The obligation in the trade agreements is to protect certain data 

from disclosure or unfair commercial use. The Governor in Council chose to meet that obligation 

by conferring market exclusivity based on the trigger set out in subsection C.08.004.1(3): Apotex 

at paras 76, 85-88. In the words of the Attorney General, the approved innovative drug is the 

"vehicle" through which the regulations protect the data filed to support the marketing approval 

of a pharmaceutical product containing a new chemical entity. As a result, the test under the 

regulations "is not reliance on an innovator's data, either by the Minister or by the generic 

manufacturer, but rather whether there has been a comparison, direct or indirect, between the 

generic manufacturer's new drug and an innovative drug" [emphasis in original]: Apotex at 

para 88. 

[21] At the same time, since the regulations are the means chosen to implement the 

obligations in the trade agreements, the context of the trade agreements' obligation to protect 

data remains relevant to, though not determinative of, the interpretation of the data protection 

provisions: Teva at paras 35-39; Apotex at paras 75-77, 90-91; Takeda at paras 129-131. 

(3) Regulatory Impact Analysis Statement 

[22] Health Canada in its decision, and each party in their submissions, referred to the 

Regulatory Impact Analysis Statement (RIAS) that accompanied the current data protection 

provisions when they were promulgated in 2006 as an amendment to the prior provisions: RIAS, 

SOR/2006-241, Canada Gazette Part II, Vol 140, No 21 at p 1495 (Regulations Amending the 
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regulations “is not reliance on an innovator’s data, either by the Minister or by the generic 

manufacturer, but rather whether there has been a comparison, direct or indirect, between the 

generic manufacturer’s new drug and an innovative drug” [emphasis in original]: Apotex at 
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Food and Drug Regulations (Data Protection)) [RIAS (2006-241)]. While not part of the 

regulations, the RIAS has been recognized as a useful tool to understand how regulations work, 

and as "useful contextual information" relevant to interpretation: Mounted Police Association of 

Ontario v Canada (Attorney General), 2015 SCC 1 at para 113; Bristol-Myers Squibb Co v 

Canada (Attorney General), 2005 SCC 26 [Biolyse] at paras 156-157 (per Bastarache J 

(dissenting, but not on this point)); Takeda at para 124; Apotex at paras 22, 86-91; Celgene at 

paras 38, 49. 

[23] The RIAS confirms that the amendments to section C.08.004.1 were intended to "clarify 

and effectively implement Canada's [NAFTA] and [TRIPS] obligations with respect to the 

protection of undisclosed test or other data necessary to determine the safety and effectiveness of 

a pharmaceutical or agricultural product which utilizes a new chemical entity": RIAS (2006-241) 

at p 1495. The RIAS notes that the definition of "innovative drug" specifically prohibits 

innovators from "obtaining additional terms of data protection for variations of medicinal 

ingredients": RIAS (2006-241) at p 1496. With respect to the triggering mechanism, the RIAS 

states the provisions are "intended to capture generic and second entrant manufacturers that are 

seeking to rely on direct or indirect comparison between their drug and the innovative drug": 

RIAS (2006-241) at p 1497. 

[24] The RIAS also refers to combination products that include previously approved 

medicinal ingredients, stating they "are not eligible for an additional data protection period": 

RIAS (2006-241) at p 1496. It gives a specific example of a combination of an innovative drug 

and another medicinal ingredient not covered by data protection, indicating that a generic 

20
20

 F
C

 7
88

 (
C

an
LI

I)
 

 

 

Page: 10 

Food and Drug Regulations (Data Protection)) [RIAS (2006-241)]. While not part of the 

regulations, the RIAS has been recognized as a useful tool to understand how regulations work, 

and as “useful contextual information” relevant to interpretation: Mounted Police Association of 

Ontario v Canada (Attorney General), 2015 SCC 1 at para 113; Bristol-Myers Squibb Co v 

Canada (Attorney General), 2005 SCC 26 [Biolyse] at paras 156–157 (per Bastarache J 

(dissenting, but not on this point)); Takeda at para 124; Apotex at paras 22, 86–91; Celgene at 

paras 38, 49. 

[23] The RIAS confirms that the amendments to section C.08.004.1 were intended to “clarify 

and effectively implement Canada’s [NAFTA] and [TRIPS] obligations with respect to the 

protection of undisclosed test or other data necessary to determine the safety and effectiveness of 

a pharmaceutical or agricultural product which utilizes a new chemical entity”: RIAS (2006-241) 

at p 1495. The RIAS notes that the definition of “innovative drug” specifically prohibits 

innovators from “obtaining additional terms of data protection for variations of medicinal 

ingredients”: RIAS (2006-241) at p 1496. With respect to the triggering mechanism, the RIAS 

states the provisions are “intended to capture generic and second entrant manufacturers that are 

seeking to rely on direct or indirect comparison between their drug and the innovative drug”: 

RIAS (2006-241) at p 1497. 

[24] The RIAS also refers to combination products that include previously approved 

medicinal ingredients, stating they “are not eligible for an additional data protection period”: 

RIAS (2006-241) at p 1496. It gives a specific example of a combination of an innovative drug 

and another medicinal ingredient not covered by data protection, indicating that a generic 

20
20

 F
C

 7
88

 (
C

an
LI

I)



Page: 11 

manufacturer would not be able to file or obtain approval in respect of the combination "until 

expiry of the original data protection period of the innovative drug": RIAS (2006-241) at 

pp 1496-1497. Drug products that contain the same medicinal ingredient as an innovative drug, 

but vary in certain respects (such as additional medicinal ingredients or different formulations), 

are sometimes referred to as "product line extensions." 

[25] It is in the context of this regulatory framework that Natco sought to file its ANDS and 

Health Canada made its decision refusing to accept it for filing. 

B. Health Canada's Decision 

(1) Natco's abbreviated new drug submission and its submissions to Health Canada 

[26] Natco filed an ANDS seeking a notice of compliance for its NAT-EMTRICITABINE-

TENOFOVIR tablets. This product would be a generic version of DESCOVY, containing TAF 

and emtricitabine. Natco's ANDS identified DESCOVY as the Canadian reference product 

(CRP), as defined in section C.08.001.1 of the Food and Drug Regulations, and sought approval 

in accordance with section C.08.002.1. 

[27] Health Canada sent an initial letter to Natco indicating that, subject to any further 

representations from Natco, the ANDS could not be accepted because TAF was listed on the 

Register of Innovative Drugs in respect of the innovative drug GENVOYA. The Register of 

Innovative Drugs contains information relating to innovative drugs and data protection periods 

and is maintained by the Minister pursuant to subsection C.08.004.1(9). Health Canada stated 

20
20

 F
C

 7
88

 (
C

an
LI

I)
 

 

 

Page: 11 

manufacturer would not be able to file or obtain approval in respect of the combination “until 

expiry of the original data protection period of the innovative drug”: RIAS (2006-241) at 

pp 1496–1497. Drug products that contain the same medicinal ingredient as an innovative drug, 

but vary in certain respects (such as additional medicinal ingredients or different formulations), 

are sometimes referred to as “product line extensions.” 

[25] It is in the context of this regulatory framework that Natco sought to file its ANDS and 

Health Canada made its decision refusing to accept it for filing. 

B. Health Canada’s Decision 

(1) Natco’s abbreviated new drug submission and its submissions to Health Canada 

[26] Natco filed an ANDS seeking a notice of compliance for its NAT-EMTRICITABINE-

TENOFOVIR tablets. This product would be a generic version of DESCOVY, containing TAF 

and emtricitabine. Natco’s ANDS identified DESCOVY as the Canadian reference product 

(CRP), as defined in section C.08.001.1 of the Food and Drug Regulations, and sought approval 

in accordance with section C.08.002.1. 

[27] Health Canada sent an initial letter to Natco indicating that, subject to any further 

representations from Natco, the ANDS could not be accepted because TAF was listed on the 

Register of Innovative Drugs in respect of the innovative drug GENVOYA. The Register of 

Innovative Drugs contains information relating to innovative drugs and data protection periods 

and is maintained by the Minister pursuant to subsection C.08.004.1(9). Health Canada stated 

20
20

 F
C

 7
88

 (
C

an
LI

I)



Page: 12 

that "[c]onsistent with the intent of section C.08.004.1 to protect new chemical entities, drugs 

containing [TAF], such as DESCOVY, benefit from the same period of data protection" 

[emphasis added]. 

[28] Natco responded with submissions to Health Canada that GENVOYA was not an 

"innovative drug." It argued that TAF was not a "medicinal ingredient not previously approved 

in a drug," since it was a "variation" of a form of tenofovir contained in previously approved 

drugs. In accordance with Health Canada's guideline on the provisions, "Guidance Document: 

Data Protection under C.08.004.1 of the Food and Drug Regulations" [the Guideline], a 

challenge to the status of an innovative drug is sent to the manufacturer of the innovative drug. 

Health Canada did so, and subsequently wrote to both Natco and Gilead, indicating it remained 

of the preliminary view that GENVOYA was properly granted data protection in respect of TAF, 

and invited further submissions before making a fmal decision. 

[29] On June 3, 2019, Natco filed a further submission. That submission briefly disagreed that 

GENVOYA was properly granted data protection. However, Natco primarily set out a new 

argument, namely that even if GENVOYA was an "innovative drug," DESCOVY was not. 

Natco argued its ANDS sought an NOC "on the basis of a direct comparison to DESCOVY," 

and made "no comparison to GENVOYA as a reference product," so it was not precluded by the 

data protection provisions. Natco noted the product monograph for DESCOVY indicated there 

were no independent safety studies in respect of DESCOVY. Rather, Gilead sought to reduce the 

study requirements for DESCOVY "by relying on similarity to the previously approved drug 

GENVOYA." 
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(2) Health Canada's final decision 

[30] In its decision issued July 26, 2019, Health Canada confirmed its view that GENVOYA 

was an "innovative drug" that was properly granted data protection for the medicinal ingredient 

TAF. It also repeated its view that "consistent with the intent of section C.08.004.1 to protect 

new chemical entities, other drugs containing [TAF], such as DESCOVY, also benefit from the 

same period of data protection." 

[31] Health Canada's reasons begin with a review of the applicable regulatory framework, 

setting out the definition of "innovative drug" from subsection C.08.004.1(1) of the Food and 

Drug Regulations, and paraphrasing the prohibitions set out in subsections C.08.004.1(3) and 

(4). 

[32] Health Canada then described the nature of GENVOYA and DESCOVY and the 

conclusion that GENVOYA was eligible for data protection. It reproduced the entry for 

GENVOYA on the Register of Innovative Drugs, which lists TAF as the medicinal ingredient 

and includes DESCOVY among other drugs that contain that ingredient. Health Canada noted 

both TAF and emtricitabine had been approved in a drug at the time DESCOVY was approved, 

so it was not eligible for a separate term of data protection. However, "DESCOVY was protected 

under the data protection term for GENVOYA with respect to [TAF] because DESCOVY also 

contains this medicinal ingredient." 
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[33] Health Canada addressed Natco's submission that its ANDS was filed based on a direct 

comparison to DESCOVY and made no comparison to GENVOYA in three sections of its 

decision. The first, entitled "Intent of Section C.08.004.1 of the Regulations" referred to the 

intent to implement the treaty obligations and cited the NAFTA and TRIPS provisions, which it 

then discussed in the following language: 

The presence of a new chemical entity in a drug is central to the 
obligations under the above-noted treaty provisions. The concept 
of the new chemical entity is incorporated into the definition of 
"innovative drug" [...] as a "medicinal ingredient not previously 
approved in a drug by the Minister and that is not a variation of a 
previously approved medicinal ingredient such as a salt, ester, 
enantiomer, solvate or polymorph. The obligations to protect the 
new chemical entity exist for the entire duration of the data 
protection term granted by section C.08.004.1. 

[Emphasis added.] 

[34] In a second section, entitled "Drugs Containing the Same Medicinal Ingredient," Health 

Canada considered product line extensions. Health Canada concluded the treaty obligations to 

protect data "necessarily extend to these additional products also containing the same new 

chemical entity during the data protection term for the original innovative drug." 

[35] After referring to portions of the RIAS discussing combination products, as well as the 

discussion of product line extensions in its Guideline, Health Canada reached the following 

conclusion: 

Therefore, a combination drug containing a medicinal ingredient 
that was the basis for a previous "innovative" drug designation, i.e. 
a new chemical entity, will also benefit from any term of the data 
protection for the innovative drug that is still in effect. This 
position is consistent with the regulatory intent in view of 
Canada's treaty obligations for pharmaceutical products containing 
new chemical entities. If the protection was not maintained, a 
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subsequent manufacturer would be able to obtain approval for a 
product containing the new chemical entity by comparing to 
another drug containing that new chemical entity, despite the data 
protection in place in respect of the new chemical entity in the 
original innovative drug. Such an outcome would circumvent 
Canada's obligations under NAFTA, TRIPS, and CETA [the 
Comprehensive and Economic Trade Agreement] to protect the 
undisclosed test or other data regarding the new chemical entity 
from unfair commercial use, where the origination of the test or 
other data involved a considerable effort. 

[Emphasis added.] 

[36] In a third section, entitled "Natco's Submissions on DESCOVY," Health Canada 

addressed Natco's argument that Gilead had sought to reduce study requirements by relying on 

similarity to GENVOYA. Health Canada confirmed that its Regulatory Decision Summary for 

DESCOVY acknowledged that the data to support DESCOVY were based on comparative 

bioavailability studies for DESCOVY compared to GENVOYA. After reproducing a portion of 

that Regulatory Decision Summary, Health Canada stated the following: 

In the view of the OSIP, however, the reliance on the data for 
GENVOYA in the approval of DESCOVY further supports the 
position that DESCOVY is properly protected under the same data 
protection term. 

[Emphasis added.] 

[37] Finally, Health Canada addressed Natco's argument distinguishing its situation from 

examples given in the Guideline, again relying on the intent of section C.08.004.1 and the 

definition of "innovative drug". 
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[38] On these grounds, Health Canada concluded that "DESCOVY was properly protected 

under the data protection term for GENVOYA on the basis that it also contains [TAF]." Its 

reasons end with the following summary: 

In accordance with paragraph C.08.004.1(3)(a) of the Regulations, 
a subsequent manufacturer that seeks an NOC for a new drug on 
the basis of a direct or indirect comparison between the new drug 
and an innovative drug may not file a submission before the end of 
a period of six years after the day on which the first notice of 
compliance was issued to the innovator in respect of the innovative 
drug. Natco's ANDS [...] makes comparisons to DESCOVY, 
which benefits from the data protection term for GENVOYA, an 
innovative drug. As such, Natco's ANDS [...] cannot be accepted 
for filing until after the expiration of the six-year "No File" period 
on November 27, 2021. 

C. Health Canada's Decision is Reasonable 

[39] As set out above, Health Canada's conclusion that the data protection provisions barred 

Natco's ANDS was based on (i) its assessment of the intent of the Food and Drug Regulations 

and the obligations set out in NAFTA and TRIPS, as described in paragraphs [32] to [35] above, 

and (ii) its assessment that the fact that the DESCOVY approval relied on data for GENVOYA 

"further supports" the position, as described in paragraph [36] above. 

[40] I will address these two aspects of Health Canada's analysis, and Natco's arguments with 

respect to them, in turn. 

(1) Health Canada's interpretation of the data protection provisions 

[41] The applicable principles of statutory interpretation are not in dispute. The Supreme 
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interpretation by an administrative tribunal, and that a reasonable statutory interpretation is one 

that is consistent with the text, context and purpose of the provision: Vavilov at paras 117-120, 

citing Rizzo & Rizzo Shoes Ltd (Re), [1998] 1 SCR 27 at para 21. Reasonable reasons should 

demonstrate that the decision maker was "alive" to these elements: Vavilov at para 120. 

[42] Also not in dispute is that the innovative drug at issue is GENVOYA, and that 

DESCOVY is not an innovative drug. Health Canada nonetheless found the data protection 

provisions were triggered by Natco's comparison to DESCOVY. 

[43] The initial part of Health Canada's analysis considered the intent of the regulations and 

the obligations under the trade agreements. This is entirely reasonable. The Federal Court of 

Appeal has confirmed that the obligations of NAFTA and TRIPS, and the stated intent to 

implement those obligations, are an appropriate guide to interpretation of section C.08.004.1: 

Teva at paras 34-42; Takeda at paras 129-131. The "modern principle" requires such a 

contextual consideration: Takeda at paras 40, 43-44, 109; Vavilov at paras 114, 117-120. 

[44] Health Canada noted the obligation under the trade agreements to protect data filed to 

obtain approval of a pharmaceutical product that utilizes a new chemical entity. It underscored 

the importance of the new chemical entity and the incorporation of that concept into the 

definition of "innovative drug" in subsection C.08.004.1(1). 

[45] Natco argues that in doing so, Health Canada effectively broadened the definition of 
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and the Attorney General that Health Canada's decision to extend data protection to DESCOVY 

does not in itself mean Health Canada concluded DESCOVY is an innovative drug or treated it 

as one. To the contrary, Health Canada agreed DESCOVY was "not eligible for its own separate 

term of data protection," which it would have been if it were an innovative drug. Health Canada 

instead concluded that DESCOVY was "protected under" or "benefited from" the term of data 

protection granted to GENVOYA as an innovative drug. 

[46] While the mechanism used in the data protection provisions is that of "market 

exclusivity" and is based on the existence of an "innovative drug," I cannot agree with Natco that 

the only product that can trigger the market exclusivity protection is a generic version of the 

innovative drug. If this were the Governor in Council's intent, the regulations could and no doubt 

would express this. 

[47] Relevant in this regard is the RIAS for the data protection provisions, which expressly 

recognizes a generic manufacturer may be prevented from filing a submission, or obtaining a 

notice of compliance, for a generic version of a drug other than the innovative drug during the 

"no file" and "market exclusivity" periods, respectively. As Health Canada noted, the RIAS 

discusses the following scenario at pages 1496-1497: 

Combinations of previously approved medicinal ingredients are 
not eligible for an additional data protection period. Where a 
combination consists of an innovative drug and another medicinal 
ingredient not covered by data protection, a generic manufacturer 
will not be allowed to file or receive a notice of compliance, as the 
case may be, in respect of the combination until expiry of the 
original data protection period of the innovative drug. 

[Emphasis added.] 

20
20

 F
C

 7
88

 (
C

an
LI

I)
 

 

 

Page: 18 

and the Attorney General that Health Canada’s decision to extend data protection to DESCOVY 

does not in itself mean Health Canada concluded DESCOVY is an innovative drug or treated it 

as one. To the contrary, Health Canada agreed DESCOVY was “not eligible for its own separate 

term of data protection,” which it would have been if it were an innovative drug. Health Canada 

instead concluded that DESCOVY was “protected under” or “benefited from” the term of data 

protection granted to GENVOYA as an innovative drug. 

[46] While the mechanism used in the data protection provisions is that of “market 

exclusivity” and is based on the existence of an “innovative drug,” I cannot agree with Natco that 

the only product that can trigger the market exclusivity protection is a generic version of the 

innovative drug. If this were the Governor in Council’s intent, the regulations could and no doubt 

would express this. 

[47] Relevant in this regard is the RIAS for the data protection provisions, which expressly 

recognizes a generic manufacturer may be prevented from filing a submission, or obtaining a 

notice of compliance, for a generic version of a drug other than the innovative drug during the 

“no file” and “market exclusivity” periods, respectively. As Health Canada noted, the RIAS 

discusses the following scenario at pages 1496–1497: 

Combinations of previously approved medicinal ingredients are 

not eligible for an additional data protection period. Where a 

combination consists of an innovative drug and another medicinal 

ingredient not covered by data protection, a generic manufacturer 

will not be allowed to file or receive a notice of compliance, as the 

case may be, in respect of the combination until expiry of the 

original data protection period of the innovative drug. 

[Emphasis added.] 

20
20

 F
C

 7
88

 (
C

an
LI

I)



Page: 19 

[48] Natco points out that the combination drug scenario described in the RIAS is not the 

same as the current situation. DESCOVY does not contain all of the medicinal ingredients in 

GENVOYA plus others; it contains a subset of the medicinal ingredients in GENVOYA. 

However, this does not change the fact that the passage expressly refers to a generic version of a 

drug other than the innovative drug being precluded by the data protection provisions. 

[49] The language used by Health Canada in its decision (and in its Guideline) may confuse 

the issue to some degree. Even if comparison to DESCOVY triggers the data protection 

provisions, it is not DESCOVY itself that is being protected or receiving benefit, although it may 

appear that way or have that effect. Rather, it remains GENVOYA, and in particular the data 

underlying the approval of GENVOYA, that is being protected. It may be, as the Attorney 

General argued, Health Canada's reference to DESCOVY as "protected under the data protection 

term for GENVOYA" was intended as a shorthand way of saying the protection of the data filed 

in support of GENVOYA is triggered by a comparison to DESCOVY. Regardless of 

terminology, though, the question remains the same: whether an ANDS that compares a new 

drug to DESCOVY triggers the data protection for GENVOYA. 

[50] In my view, Health Canada's assessment of the obligation in the trade agreements that 

section C.08.004.1 is intended to implement was reasonable, as far as it went. 

[51] However, Health Canada's analysis then jumped directly from its assessment of intent 

and the obligations under the trade agreements to the conclusion that drugs containing the same 

medicinal ingredient must benefit from the same period of data protection. It did so without first 
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assessing whether the circumstances it described involved a direct or indirect comparison to an 

innovative drug. In Natco's words, it "skips a step," namely the step of considering not only the 

regulatory intent and other contextual factors, but also the actual text of the triggering 

mechanism in subsection C.08.004.1(3). 

[52] I agree with Natco that interpreting and applying the Food and Drug Regulations requires 

interpreting and applying the text of the regulations and not simply carrying out their intent: 

Takeda at paras 43-44, 117-123; Teva at paras 36-39; Vavilov at paras 120-121. In other words, 

while the intent of the regulations and the context of the trade agreements are relevant and 

important, the manner in which the Governor in Council has chosen to implement that intent, and 

the words used to do so, are critical. As Natco points out, the Federal Court of Appeal has 

emphasized that an international treaty cannot be used to override the clear words of a statutory 

provision: Baker Petrolite Corp v Canwell Enviro-Industries Ltd, 2002 FCA 158 at para 25; 

Fraser v Janes Family Foods Ltd, 2012 FCA 99 at para 19. For the same reasons, treaty 

obligations cannot be considered independently of the words of the regulatory provision that 

implements them. 

[53] As set out by the Court of Appeal, the test under the regulations "is not reliance on an 

innovator's data, either by the Minister or by the generic manufacturer, but rather whether there 

has been a comparison, direct or indirect, between the generic manufacturer's new drug and an 

innovative drug" [emphasis in original]: Apotex at para 88. Health Canada set out the language of 

the triggering mechanism in its paraphrase of subsection C.08.004.1(3) at the outset of its 

reasons and again in its conclusion. However, it did not address this triggering question at all in 
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these two sections of its analysis before reaching a conclusion that the data protection provisions 

applied. 

[54] I recognize that administrative statutory analyses may not engage in a formalistic 

interpretation exercise and may in some cases even omit pertinent aspects of the analysis without 

being unreasonable: Vavilov at paras 119, 122. However, I do not believe the administrative 

context can justify an analysis that assesses an outcome on the basis of whether it achieves a 

regulatory intent without consideration of how that regulatory intent is reflected in the statutory 

language. The statutory language is not "a minor aspect of the interpretive context": Vavilov at 

para 122. 

[55] I am also sensible of the reminder in Vavilov that the expertise of an administrative 

decision maker may explain why a given issue is "treated in less detail": Vavilov at paras 93, 

119. It may be that, in the application of its significant expertise in the area, Health Canada 

considers the question of comparison to be implicit in the existence of a product line extension. 

A company developing a product line extension or other product containing the same medicinal 

ingredient will presumably undertake comparative studies, reference data files, or otherwise 

make comparison to the innovative drug. In this manner, a comparison to the product line 

extension or other product may indirectly reference the innovative drug. While this may well be 

the case in a large majority of cases, it is not clear that it would invariably be so. In any event, I 

do not believe that reliance on Health Canada's expertise can go so far as to allow for the sole 

triggering mechanism in the regulations to be treated implicitly. 
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[56] The jump from intent to outcome causes Health Canada to make general conclusions that 

are not dependent on the trigger mechanism through which the trade agreements are 

implemented. This is seen most clearly in the following statement in the decision: 

Following the approval of an innovative drug, a company may 
develop product line extensions and other drugs containing the 
same medicinal ingredient that was the basis for the "innovative 
drug" designation, i.e. containing the new chemical entity. The 
obligations under NAFTA, TRIPS and CETA to protect the 
undisclosed test or other data of a pharmaceutical product that 
utilizes a new chemical entity necessarily extend to these 
additional products also containing the new chemical entity during 
the data protection term for the original innovative drug. 

[Emphasis added.] 

[57] The only trigger for the "no-file" prohibition is a direct or indirect comparison to the 

innovative drug. To conclude that a product line extension or other drug containing the same new 

medicinal ingredient "necessarily" invokes data protection, regardless of whether it entails such a 

comparison, divorces the analysis from the regulatory scheme as promulgated. While Gilead 

argues that an indirect comparison is automatically triggered by the presence of the new 

chemical entity, the language of the data protection provisions does not support this position. The 

mere presence of the chemical entity does not mean there has been a "direct or indirect 

comparison" to the innovative drug that contains it. Health Canada's own Guideline recognizes 

that a new drug submission may contain the new chemical entity and not trigger the data 

protection provisions where the new drug is based on independent clinical trials. 

[58] In this regard, the Guideline is consistent with the description of the triggering 
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Triggering mechanism 

The triggering mechanism is intended to capture generic and 
second entrant manufacturers that are seeking to rely on direct or 
indirect comparison between their drug and the innovative drug. 
As was observed by the Supreme Court of Canada in [Biolyse], 
such direct or indirect comparisons would exclude submissions in 
which the submission sponsor does not rely on another 
manufacturer's safety and efficacy data in seeking approval under 
the Food and Drug Regulations. This is consistent with Article 
1711 of NAFTA and paragraph 3, Article 39 of TRIPS, since there 
would be no unfair commercial use of data or the reliance on such 
data for the approval of the product. The mechanism is intended to 
capture both submissions that fall under the abbreviated new drug 
submission provisions and submissions that are filed under the new 
drug submission provisions, so long as there is a direct or indirect 
comparison with the innovative drug. 

[Emphasis added.] 

[59] DESCOVY, too, could theoretically have been approved based on independently filed 

studies and not comparison to, or reliance on, the data that underlay the GENVOYA approval. In 

such a case, comparison to DESCOVY would not entail any comparison at all to GENVOYA, 

despite the presence of the new chemical entity. An approach that assumes data protection 

applies based on the presence of the new chemical entity alone does not reflect the regulatory 

scheme. 

[60] Had Health Canada stopped there and based its conclusion that comparison to 

DESCOVY triggered the data protection provisions solely on the fact that DESCOVY contained 

TAF, without assessing whether Natco's submission directly or indirectly compared its drug to 

the innovative drug GENVOYA, the decision would have been unreasonable. However, Health 

Canada went on to address a matter that it considered to "further support" the position, but that I 

consider determinative: reliance on the data for GENVOYA in the approval of DESCOVY. 
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[61] Before turning to that question, I will address one further argument regarding Health 

Canada's analysis of the trade agreements and the regulatory intent. Natco takes issue with 

Health Canada's description of the obligations in NAFTA and TRIPS, and the intent of 

section C.08.004.1, as being "to protect the new chemical entity." Natco argues this description 

shows Health Canada improperly conflated the term "innovative drug" with "new chemical 

entity." Gilead, on the other hand, submitted the purpose of the trade agreements was to protect 

new chemical entities. 

[62] I agree it is a mischaracterization to describe the obligations in the trade agreements, or 

the intent of section C.08.004.1, as being to "protect the new chemical entity." The trade 

agreements provide for an obligation to protect the data filed to obtain approval of a drug that 

contains a new chemical entity, rather than for the protection of the new chemical entity itself: 

NAFTA, art 1711(5)—(7); TRIPS, art 39(3); Apotex at paras 72, 83-84, 110. 

[63] It appears that the "protect new chemical entities" language may come from the decision 

of Justice Near in Epicept. At paragraph 63 of that decision, he stated: 

The Applicant's position is based on the argument that the data 
protection regulations are to protect the extensive clinical data 
performed to gain approval for a "new drug". However, as set out 
in the relevant NAFTA and TRIPS provisions, the Regulations are 
to protect "new chemical entities". Not all "new drugs" are "new 
chemical entities". 

[64] This statement must be considered in context. Justice Near was responding to Epicept's 

argument that its drug was still an "innovative drug," even though previously approved drugs 

contained the medicinal ingredient, since the approved drugs were not "new drugs" but natural 
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health products or drugs approved under a DIN. His point was that the trade agreements protect 

data specifically associated with "new chemical entities" and not data associated with any new 

pharmaceutical product: Epicept at paras 62-66, 72. Elsewhere, Justice Near confirmed the 

intent of section C.08.004.1 was to "implement NAFTA and TRIPS for the protection of 

undisclosed test or other data necessary to determine the safety and effectiveness of a 

pharmaceutical or agricultural product which utilizes a new chemical entity" [emphasis added]: 

Epicept at para 48(ii). 

[65] I therefore do not consider Justice Near to have been suggesting in paragraph 63 that the 

intent of section C.08.004.1 was to "protect new chemical entities," in the sense of ensuring that 

those chemical entities are protected independently of either the drug that contains that chemical 

entity, or the data filed to support the approval to market that drug. I similarly do not take 

Justice Dawson's statement that NAFTA and TRIPS require parties "to protect pharmaceutical 

products that utilize `new chemical entities' to have changed the Court of Appeal's assessment 

of the trade agreements, which expressly require the protection of data rather than either drug 

products, or chemical entities: Takeda at para 130; Apotex at paras 76, 85, 110. 

[66] I do not view this as a merely semantic matter. Considering the trade agreements to 

oblige states to "protect new chemical entities" gives a different context and focus to the 

interpretation and application of the regulations than if they oblige states to "protect data"—

particularly when the regulations expressly implement the trade agreements. 
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[67] However, I do not believe using this language renders Health Canada's decision 

unreasonable. Health Canada elsewhere in its decision, including in the passage reproduced at 

paragraph [56], appropriately refers to the obligations under the treaties as being "to protect 

undisclosed test or other data of a pharmaceutical product that utilizes a new chemical entity." 

On an overall review of the decision, I do not understand Health Canada to have misunderstood 

the nature of the treaty obligations or the intent of the regulations. 

(2) Health Canada's conclusion that Natco indirectly compared to GENVOYA 

[68] In its Regulatory Decision Summary for DESCOVY, Health Canada stated, "[t]he data to 

support Descovy was based on comparative bioavailability studies for Descovy as compared to 

Genvoya." Natco itself submitted that Gilead sought to reduce study requirements for 

DESCOVY by relying on similarity to the previously approved drug GENVOYA. 

[69] As set out above, Health Canada in its decision noted these facts, saying the Regulatory 

Decision Summary for DESCOVY "specifically acknowledges that the data to support 

DESCOVY were based on comparative bioavailability studies for DESCOVY compared to 

GENVOYA" [emphasis added]. After quoting the summary, Health Canada briefly stated its 

view that "the reliance on the data for GENVOYA in the approval of DESCOVY further 

supports the position that DESCOVY is properly protected under the same data protection term" 

[emphasis added] 

[70] The Attorney General argues this statement represents Health Canada's finding that a 
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prohibited by subsection C.08.004.1(3). In other words, in the Attorney General's submission, 

supported by Gilead, Health Canada in this passage assesses the key question: is Natco's ANDS 

based on a direct or indirect comparison to an innovative drug, GENVOYA? 

[71] Natco argues this passage cannot be read as Health Canada making a determination of 

indirect comparison, that the Minister and the Attorney General should not be able to raise such 

an argument on this application, and that in any case, such a determination would be 

unreasonable. 

[72] I agree that Health Canada's statement is not clear. Certainly, given that the "key 

question" (in the Attorney General's language) or the "test" (in the Federal Court of Appeal's 

language) is whether there has been a direct or indirect comparison to GENVOYA, one might 

expect to see that regulatory language used in assessing the question. Health Canada did not state 

clearly, as it might have, that it concluded from the fact that DESCOVY made comparisons to 

GENVOYA that Natco's comparison to DESCOVY constituted an indirect comparison to 

GENVOYA. Indeed, even the Attorney General conceded that in an "ideal world," Health 

Canada would have made a more express finding with respect to the existence of a direct or 

indirect comparison. 

[73] Nonetheless, I am satisfied this passage is fairly read as Health Canada making the 

determination that Natco's ANDS indirectly compared its drug to GENVOYA. I say this for 

three reasons. 
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[74] First, the only basis on which "reliance on the data for GENVOYA in the approval of 

DESCOVY" might possibly be taken to support the position that the data protection provisions 

apply is because it shows an indirect comparison between Natco's ANDS and GENVOYA. I can 

see no other basis for Health Canada's statement except to make the link between the 

comparison to DESCOVY in Natco's ANDS and the comparison to GENVOYA as an 

innovative drug. 

[75] Second, as the Supreme Court has recently reiterated, reasonableness review involves 

examining reasons with respectful attention and "seeking to understand the reasoning process": 

Vavilov at para 84. The reasons are to be read with sensitivity to the administrative context in 

which they are given, recognizing that an administrative decision may not always look like a 

legal or judicial decision: Vavilov at paras 91-92. Applying these principles, I do not believe I 

should disregard a portion of Health Canada's reasons that appear to speak to the central 

question just because they do not use the regulatory language that a lawyer or Court might expect 

to see. I say this notwithstanding the fact that other portions of Health Canada's reasons include 

discussion of regulatory intent and treaty provisions that might be seen in a more formal legal 

analysis. 

[76] Finally, the reasons are also to be read "holistically and contextually" to understand the 

basis for the decision in the relevant context, including the evidence and submissions before the 

decision maker: Vavilov at paras 94, 97. The absence of specific discussion of the "direct or 

indirect comparison" language in the decision may be due in part to the fact that neither Natco, 

nor Gilead addressed this question in their submissions. Natco focused its final submission on 
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DESCOVY not being an innovative drug, and to the specific examples of product line extensions 

in the Guideline, while Gilead focused on the appropriateness of GENVOYA being recognized 

as an innovative drug based on TAF being a new medicinal ingredient. This is not to say that 

Health Canada did not need to address the central question before it—whether Natco's ANDS 

made a comparison to an innovative drug—but this provides context for the absence of specific 

language in the discussion of the comparison that was made. 

[77] While Health Canada described this conclusion simply as being "further support" for its 

conclusion that the data protection provisions apply, in my view it was essential to it. As noted 

above, had Health Canada not made this determination, it would not have answered the central 

question of whether Natco's ANDS made a direct or indirect comparison to an innovative drug. 

The fact that Health Canada does not describe it as the central basis for its reasoning does not 

affect its reasonableness. Vavilov recognizes there may be multiple lines of analysis within 

reasons, one of which may support a reasonable outcome. A reviewing court must be satisfied 

"there is [a] line of analysis within the given reasons that could reasonably lead the tribunal from 

the evidence before it to the conclusion at which it arrived" [emphasis added]: Vavilov at 

para 102 [emphasis added; modification in original]. This reference to "a line of analysis" adopts 

the Supreme Court's earlier statement that a decision "will be unreasonable only if there is no 

line of analysis within the given reasons that could reasonably lead the tribunal from the 

evidence before it to the conclusion at which it arrived" [emphasis added]: Law Society of New 

Brunswick v Ryan, 2003 SCC 20 at para 55; Vavilov at para 102. 
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[78] Natco also argues that the Minister and the Attorney General, who were jointly 

represented on this application, should not be permitted to effectively supplement the reasons by 

characterizing this passage as a finding that there was an indirect comparison to GENVOYA. As 

this characterization was raised for the first time on this application, Natco submits it should be 

viewed "with deep suspicion": see Stemijon Investments Ltd v Canada (Attorney General), 2011 

FCA 299 at para 41. I agree a decision maker should not be permitted to "bootstrap" by adding 

arguments on judicial review that are not contained in its decision: Ontario (Energy Board) v 

Ontario Power Generation Inc, 2015 SCC 44 at paras 63-69. For this reason among others, 

decision makers are not typically party to applications for judicial review in this Court: Federal 

Courts Rules, SOR/98-106, Rule 303(1)(a). However, in my view, the Attorney General's 

argument is one of characterization of the existing words of an administrative decision, rather 

than an attempt to bootstrap reasons by adding arguments that are not there: see Ontario (Energy 

Board) at para 68. While the distinction may admittedly be fine at times, I am satisfied Health 

Canada's reasons are fairly characterized as the Attorney General proposed. 

[79] I therefore conclude that Health Canada found on the facts of the case before it that the 

new drug submission for DESCOVY made comparison to the new drug submission for 

GENVOYA, and that Natco's submission comparing its drug to DESCOVY thereby made a 

"direct or indirect comparison" to GENVOYA, an innovative drug. This conclusion was 

reasonable in light of the record, the history and context of the proceeding, and the relevant 

factual and legal constraints on the decision: Vavilov at paras 91-101. While Health Canada's 

reasoning may not contain "all the arguments, statutory provisions, jurisprudence or other details 
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the reviewing judge would have preferred," this is not the standard on which the Court must 

assess the decision, nor is this a basis for setting the decision aside: Vavilov at para 91. 

[80] I also note that Health Canada's factual finding, that "the data to support DESCOVY 

were based on comparative bioavailability studies for DESCOVY compared to GENVOYA," 

which Natco does not challenge, was amply supported by the record. This included the 

Regulatory Decision Summary for DESCOVY, referred to by Health Canada, and the 

Preliminary Data Protection Eligibility Assessment for DESCOVY, which refers to the various 

clinical studies relating to the four-ingredient product now named GENVOYA. Given this 

factual finding, the conclusion that comparison to DESCOVY involves a "direct or indirect 

comparison" to GENVOYA flows from the test set out in subsection C.08.004.1(3), read in light 

of its context. 

[81] In this case, the underlying data in question was apparently submitted in both the 

DESCOVY and GENVOYA files, and there was at some point a question whether GENVOYA 

or DESCOVY would be approved first and become the "innovative drug." Natco concedes, and I 

agree, that this does not affect the outcome. An interpretation of subsection C.08.004.1(3) that 

depended on the particular form of comparison or reliance—whether by way of cross-reference 

or by way of filing additional copies of the same data—is not sustainable. Keeping in mind the 

relationship between the obligation under the trade agreements to protect data, the intent of 

section C.08.004.1 to implement those agreements, and the mechanism by which that 

implementation was done (market exclusivity triggered by direct or indirect comparison), 
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reliance on the same TAF studies is sufficient to mean that comparison to DESCOVY constitutes 

direct or indirect comparison to GENVOYA. 

(3) Natco's additional arguments on interpretation 

[82] Natco argues that even if Health Canada did conclude that its comparison to DESCOVY 

was an indirect comparison to GENVOYA, it was unreasonable for it to do so. It argues the term 

"direct or indirect comparison" to an innovative drug does not capture comparison to a line 

extension drug, even if that line extension drug was approved based on a comparison to the 

innovative drug. 

[83] As the Attorney General and Gilead argue, and Natco concedes, these arguments were 

not raised before Health Canada. Indeed, many of them were not raised until oral argument, as 

Natco's written submissions focused on whether Health Canada conferred protection on a non-

innovative drug, DESCOVY, and had overly relied on the treaty obligations and regulatory 

intent. Generally speaking, parties are not entitled to raise arguments before this Court that were 

not raised before the administrative decision maker: Alberta (Information and Privacy 

Commissioner) v Alberta Teachers' Association, 2011 SCC 61 at paras 22-26. 

[84] Natco argues it raises these issues now because Health Canada's preliminary decisions 

never stated Natco's submission made an "indirect comparison" to GENVOYA. While this is 

true, this was likely because Natco's submissions to that point were directed to GENVOYA not 

being an innovative drug. It was not until its final submission that Natco argued that even if 

GENVOYA was an innovative drug, DESCOVY was not, and so comparison to DESCOVY was 
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not comparison to an innovative drug. Regardless, given that the only trigger for data protection 

under section C.08.004.1 is a "direct or indirect comparison" to an innovative drug, I believe the 

question whether there was "indirect" comparison to GENVOYA was in play, even if not 

expressly raised by Health Canada, and even if Natco argued it made no direct comparison to 

GENVOYA. 

[85] Nonetheless, I believe it is appropriate to consider and address Natco's arguments on this 

issue, even though Health Canada did not have the opportunity to do so. I say this in part because 

I agree with Natco that Health Canada's expression of its conclusions regarding indirect 

comparison to GENVOYA are not entirely clear, even in its final decision, and its consideration 

of the text of the regulations and how the regulatory context affects the interpretation of that text 

is at best implicit. I also say this because the data protection provisions and the issues raised have 

potential impact beyond these parties, and it is more efficient to address these arguments now 

that they have been raised with the Court and responded to by the Attorney General and Gilead. 

[86] Natco's strongest argument on this issue is that the same language of "direct or indirect 

comparison" appears in contemporaneous amendments to the Patented Medicines (Notice of 

Compliance) Regulations, SOR/93-133 [PM(NOC) Regulations]. The Governor in Council 

introduced amendments to the PM(NOC) Regulations at the same time as the amendments to the 

Food and Drug Regulations that amended the data protection provisions, and indeed, as the 

regulation immediately following: Regulations Amending the Patented Medicines (Notice of 

Compliance) Regulations, SOR/2006-242. These 2006 amendments introduced the following 

language into subsection 5(1) of the PM(NOC) Regulations: 
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5. (1) If a second person files a 
submission for a notice of 
compliance in respect of a drug 
and the submission directly or 
indirectly compares the drug 
with, or makes reference to, 
another drug marketed in 
Canada under a notice of 
compliance issued to a first 
person and in respect of which a 
patent list has been submitted, 
the second person shall, in the 
submission, with respect to each 
patent on the register in respect 
of the other drug, [...] 

[Emphasis added.] 

5. (1) Dans le cas oil la seconde 
personne depose une 
presentation pour un avis de 
conformite a l'egard d'une 
drogue, laquelle presentation, 
directement ou indirectement, 
compare celle-ci a une autre 
drogue commercialisee sur le 
marche canadien aux termes 
d'un avis de conformite delivre 
a la premiere personne et a 
l'egard de laquelle une liste de 
brevets a ete presentee — ou y 
fait renvoi —, cette seconde 
personne doit, a l'egard de 
chaque brevet ajoute au registre 
pour cette autre drogue, inclure 
dans sa presentation : [...] 

[Je souligne.] 

[87] The PM(NOC) Regulations have been subsequently amended, but the "directly or 

indirectly compares" language remains in the current version. Under the PM(NOC) Regulations, 

a manufacturer (the "second person") that seeks to make a generic version of a drug (the "other 

drug") must address the patents listed on the Patent Register in respect of the other drug in the 

manner specified in the regulations. 

[88] The RIAS for the data protection amendments refers to the 2006 amendments to the 

PM(NOC) Regulations, and vice versa: RIAS (2006-241) at 1498-1499; RIAS, SOR/2006-242, 

Canada Gazette Part II, Vol 140, No 21, p 1510 [RIAS (2006-242)] at pp 1519, 1521. It is clear 

the two amending regulations were part of a program of amendments promulgated to address 

issues that had arisen in the operation of the two regulatory schemes, each of which operate in 

the context of the approval of generic drugs. The two are also meant to work together. For 
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example, the two-year difference between the "no file" period and the "market exclusivity" 

period was designed to reflect the time required for the generic manufacturer to meet its 

requirements under the PM(NOC) Regulations: RIAS (2006-241) at p 1496. 

[89] Natco argues the similar language in the two coordinated regulations must be given the 

same interpretation. Since the phrase "directly or indirectly compares" in the PM(NOC) 

Regulations covers comparison only to the drug of which the generic version is being sought, the 

phrase "direct or indirect comparison" in the data protection provisions ought to similarly cover 

only that same drug. Conversely, Natco argues, if a manufacturer making a generic version of a 

product line extension makes a "direct or indirectly comparison" to the underlying innovative 

drug for purposes of the data protection provisions, applying the same interpretation to the 

PM(NOC) Regulations would lead to impractical results. That is, a company making a generic 

version of a line extension drug would have to address not only the patents listed on the Patent 

Register for the line extension drug, but also those listed in respect of the underlying innovative 

drug, and any other drugs to which the submission for the line extension made reference. 

[90] While there is attraction to Natco's arguments based on the presumption of consistent 

expression, in my view, the presumption is rebutted in this case, and the phrase "direct or 

indirect comparison" in section C.08.004.1 of the Food and Drug Regulations must be read 

differently than the phrase "directly or indirectly compares" in the PM(NOC) Regulations. 

[91] The presumption of consistent expression presumes the same language appearing in 
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[91] The presumption of consistent expression presumes the same language appearing in 

different places in a statute is intended to mean the same thing: Merck & Co Inc v Apotex Inc, 
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2010 FC 1265 at paras 147-150, aff d 2011 FCA 363. However, while the presumption may 

apply across related statutes, different statutory or regulatory contexts may dictate that different 

meanings be given to the same language: Canada (Information Commissioner) v Canada 

(Minister of National Defence), 2011 SCC 25 at paras 69-74, affg 2009 FCA 175 and 2009 

FCA 181, aff g in part and rev'g in part 2008 FC 766 at paras 47(3), 76. 

[92] In the present case, while the data protection provisions and the PM(NOC) Regulations 

arise in similar contexts (the approval of generic medications), they have different purposes, 

different regulatory language, and different regulatory and jurisprudential contexts. 

[93] The data protection regulations are promulgated under the Food and Drugs Act to 

implement Canada's treaty obligations to protect data associated with the approval of certain 

pharmaceutical products, so as to encourage the development of new drugs: Apotex at paras 71-

72, 76, 85, 117. The PM(NOC) Regulations, on the other hand, are promulgated under 

section 55.2 of the Patent Act, as part of the balance between the early-working exception and 

the prevention of patent infringement: Biolyse at paras 50-54. This different purpose informs the 

interpretation of the language of the provisions in the two regulations. 

[94] Significantly, the PM(NOC) Regulations refer to a submission that "directly or indirectly 

compares the drug with, or makes reference to, another drug marketed in Canada [...] and in 

respect of which a patent list has been submitted" [emphasis added]: PM(NOC) Regulations, 

s 5(1). A patent list may be submitted in respect to each new drug: PM(NOC) Regulations, s 4. 

The PM(NOC) Regulations also require the second person to address the patents on the Patent 
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Register only with respect to the "other drug," that is, the drug of which a generic version is 

being made. This language originally appeared in the amendments to subsection 5(1) of the 

PM(NOC) Regulations promulgated in 2006; it now appears in subsection 5(2.1). Thus the 

structure of the PM(NOC) Regulations supports the interpretation that the direct or indirect 

comparison in question refers only to the "other drug," even if that other drug is a product line 

extension that obtained approval through reference to another drug submission. 

[95] The data protection regulations, on the other hand, do not have these contextual 

indicators that suggest inherent limits on the word "indirectly." To the contrary, the context of 

section C.08.004.1 suggests the very use of "direct or indirect comparison" is designed to deal 

with any comparison to the "innovative drug," even if that comparison may be a step or more 

removed. 

[96] In this regard, the obligations of the trade agreements and the intent of the regulations are 

instructive. If the phrase "direct or indirect comparison" was limited to the comparison with the 

CRP, as Natco suggests, the generic manufacturer would be able to take advantage of the data 

submitted to obtain approval of the innovative drug. This loophole would be contrary to the 

intent of the trade agreements. It is possible for the Governor in Council to promulgate 

regulations that do not in fact meet the obligations of the trade agreements, despite the stated 

intention to do so: Takeda at paras 129-131; Nova Tube Inc/Nova Steel Inc v Conares Metal 

Supply Ltd., 2019 FCA 52 at paras 57-58. However, the presumption is that they have not done 

so: R Sullivan, Sullivan on the Construction of Statutes, 6th ed (Toronto: LexisNexis Canada, 

2014) at §§18.4-18.6, 18.47-18.49; Teva at paras 37-41. As described above, this potential 

20
20

 F
C

 7
88

 (
C

an
LI

I)
 

 

 

Page: 37 

Register only with respect to the “other drug,” that is, the drug of which a generic version is 

being made. This language originally appeared in the amendments to subsection 5(1) of the 

PM(NOC) Regulations promulgated in 2006; it now appears in subsection 5(2.1). Thus the 

structure of the PM(NOC) Regulations supports the interpretation that the direct or indirect 

comparison in question refers only to the “other drug,” even if that other drug is a product line 

extension that obtained approval through reference to another drug submission. 

[95] The data protection regulations, on the other hand, do not have these contextual 

indicators that suggest inherent limits on the word “indirectly.” To the contrary, the context of 

section C.08.004.1 suggests the very use of “direct or indirect comparison” is designed to deal 

with any comparison to the “innovative drug,” even if that comparison may be a step or more 

removed. 

[96] In this regard, the obligations of the trade agreements and the intent of the regulations are 

instructive. If the phrase “direct or indirect comparison” was limited to the comparison with the 

CRP, as Natco suggests, the generic manufacturer would be able to take advantage of the data 

submitted to obtain approval of the innovative drug. This loophole would be contrary to the 

intent of the trade agreements. It is possible for the Governor in Council to promulgate 

regulations that do not in fact meet the obligations of the trade agreements, despite the stated 

intention to do so: Takeda at paras 129–131; Nova Tube Inc/Nova Steel Inc v Conares Metal 

Supply Ltd., 2019 FCA 52 at paras 57-58. However, the presumption is that they have not done 

so: R Sullivan, Sullivan on the Construction of Statutes, 6th ed (Toronto: LexisNexis Canada, 

2014) at §§18.4–18.6, 18.47–18.49; Teva at paras 37–41. As described above, this potential 

20
20

 F
C

 7
88

 (
C

an
LI

I)



Page: 38 

loophole was one of the primary factors Health Canada considered in its decision, but it 

considered this factor as the basis for a particular outcome, rather than as a clue to interpreting 

the given regulatory language. 

[97] The RIAS for the two different regulations are also relevant context. As set out in the 

passage reproduced at paragraph [47], the RIAS for the data protection provisions shows an 

intent that the phrase "direct or indirect comparison" in that legislation not be limited to the CRP 

for the generic drug: RIAS (2006-241) at pp 1496-1497. The RIAS for the 2006 amendments to 

the PM(NOC) Regulations, on the other hand, confirms a more limited reading of the phrase 

"directly or indirectly compares" when used in those regulations, covering only the patents listed 

on the register for the drug. At pages 1510 and 1519, the RIAS (2006-242) states the following: 

The PM(NOC) Regulations [ensure the early working exception is 
not abused] by linking Health Canada's ability to approve a 
generic drug to the patent status of the equivalent innovative 
product the generic seeks to copy. Under the current scheme, a 
generic drug company which compares its product directly or 
indirectly with a patented, innovative drug in order to establish the 
former's safety and efficacy and secure marketing approval from 
Health Canada (which comes in the form of a "notice of 
compliance" or "NOC") must make one of two choices. It can 
either agree to await patent expiry before obtaining its NOC or 
make an allegation justifying immediate market entry that is either 
accepted by the innovator or upheld by the court. 

[...] 

Under the amendments to section 5, a generic manufacturer that 
files a submission or supplement for a NOC in respect of a generic 
version of an innovative drug is only required to address the 
patents on the register in respect of the innovative drug as of that 
filing date. Patents added to the register thereafter will not give rise 
to any such requirement. 

[Emphasis added.] 
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[98] These passages confirm what is clear from the regulatory structure of the PM(NOC) 

Regulations, namely "directly or indirectly compares" triggers only an obligation to address 

patents in respect of the "equivalent innovative product the generic seeks to copy." This different 

regulatory structure gives the words a different meaning than that found in the data protection 

provisions. It is also perhaps worth noting that the passages directly above even use the term 

"innovative drug" in a manner different from its definition in the data protection provisions. 

[99] Finally, the jurisprudential background to the amendments to the data protection 

provisions and the PM(NOC) Regulations is relevant to the differences in meaning given to 

similar language in the two regulations. The amendments to the data protection provisions were 

promulgated subsequent to the Federal Court of Appeal's decision in Bayer Inc v Canada 

(Attorney General), 1999 CanLII 8099, 87 CPR (3d) 293 (FCA). That case assessed an earlier 

version of section C.08.004.1, which was also designed to implement the same sections of the 

NAFTA. The trigger mechanism in that version required the Minister to "examine" information 

or material filed with the Minister and "rely on data" contained in the information or material. 

The Court of Appeal found that since the Minister did not actually "examine" and "rely on" data 

in the original submission when approving a generic product, the section was not triggered every 

time that a generic made a comparison to a CRP: Bayer at paras 6-8. Significantly, the Court of 

Appeal made the following statement at paragraph 9 of its reasons: 

As Evans, J. pointed out, the appellant's argument would require 
that the Court read into the regulation the word "indirectly" or 
some other modifier to capture the idea that whenever a generic 
manufacturer files an ANDS comparing its product to an 
innovator's product, that there is implicit examination and reliance 
on the confidential information previously submitted by the 
innovator in its NDS. The Court cannot read words into the 
regulation. 

20
20

 F
C

 7
88

 (
C

an
LI

I)
 

 

 

Page: 39 

[98] These passages confirm what is clear from the regulatory structure of the PM(NOC) 

Regulations, namely “directly or indirectly compares” triggers only an obligation to address 

patents in respect of the “equivalent innovative product the generic seeks to copy.” This different 

regulatory structure gives the words a different meaning than that found in the data protection 

provisions. It is also perhaps worth noting that the passages directly above even use the term 

“innovative drug” in a manner different from its definition in the data protection provisions. 

[99] Finally, the jurisprudential background to the amendments to the data protection 

provisions and the PM(NOC) Regulations is relevant to the differences in meaning given to 

similar language in the two regulations. The amendments to the data protection provisions were 

promulgated subsequent to the Federal Court of Appeal’s decision in Bayer Inc v Canada 

(Attorney General), 1999 CanLII 8099, 87 CPR (3d) 293 (FCA). That case assessed an earlier 

version of section C.08.004.1, which was also designed to implement the same sections of the 

NAFTA. The trigger mechanism in that version required the Minister to “examine” information 

or material filed with the Minister and “rely on data” contained in the information or material. 

The Court of Appeal found that since the Minister did not actually “examine” and “rely on” data 

in the original submission when approving a generic product, the section was not triggered every 

time that a generic made a comparison to a CRP: Bayer at paras 6–8. Significantly, the Court of 

Appeal made the following statement at paragraph 9 of its reasons: 

As Evans, J. pointed out, the appellant’s argument would require 

that the Court read into the regulation the word “indirectly” or 

some other modifier to capture the idea that whenever a generic 

manufacturer files an ANDS comparing its product to an 

innovator’s product, that there is implicit examination and reliance 

on the confidential information previously submitted by the 

innovator in its NDS. The Court cannot read words into the 

regulation. 

20
20

 F
C

 7
88

 (
C

an
LI

I)



Page: 40 

[100] The trigger mechanism in the amended data protection provisions no longer refers to 

examination or reliance on data. It refers to direct or indirect comparison to the innovative drug, 

comparison to the drug entailing implicit reliance on the data that was filed for its approval. The 

RIAS for the amendments to the data protection provisions make clear that they respond to this 

ruling: RIAS (2006-241) at pp 1495-1496. After referring to Bayer, the RIAS states the 

following: 

While the comparison necessary to demonstrate bioequivalence 
rarely involves an examination of the innovator's data, it does 
involve reliance on the innovator's product. Therefore, these 
amendments are being introduced to clarify that the 
aforementioned reliance will give rise to an exclusivity period. 

This passage, particularly when read together with that reproduced in paragraph [47] regarding 

combination products, shows the Governor in Council's intent to promulgate regulations that 

protected the underlying data, even where the reliance on the innovative drug was an indirect 

one. 

[101] The jurisprudential background to the amendments to the PM(NOC) Regulations was 

quite different. Efforts to avoid the obligation to address the patents on the register had included 

generic companies seeking to refer to approved generic drugs, rather than to the original product. 

A new subsection 5(1.1) had been introduced to deal with this issue, but ultimately the Federal 

Court of Appeal determined that section 5(1) captured the situation: Merck & Co, Inc v Canada 

(Attorney General), 2000 CanLII 15094, 5 CPR (4th) 138 (FCA) at paras 30-37. Notably, the 

Court distinguished the analysis in Bayer based on the differences in the legislative scheme: 

Merck at paras 34, 36-37. Nonetheless, the amended subsection 5(1) included the "directly or 

indirectly" language, presumably to avoid doubt: RIAS (2006-242) at pp 1519-1520. 
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[102] I therefore conclude that even though similar language appears in the data protection 

provisions and the PM(NOC) Regulations, different meaning must be given to them to reflect 

their respective regulatory contexts. 

[103] Similarly, I agree with Gilead and the Attorney General that Natco's reference to the 

"comparison" described in subsection C.08.002.1(1) of the Food and Drug Regulations does not 

assist. Natco notes the comparison in that section is between a generic product and the CRP it 

seeks to copy and argues the same comparison must be intended in subsection C.08.004.1(3). 

However, subsection C.08.004.1(3) has both a different comparator (an "innovative drug" rather 

than a CRP) and the additional "direct or indirect" language not seen in subsection 

C.08.002.1(1). I cannot draw any conclusions on the scope of subsection C.08.004.1(3) from the 

use of the word "comparison" in the two provisions. 

[104] Natco's other arguments suggesting a narrower reading of "direct or indirect comparison" 

in subsection C.08.004.1(3) are less persuasive. 

[105] Natco argues that even if the triggering mechanism were to be limited to comparison to 

the innovative drug, the word "indirect" still has meaning. It points to the observation in Apotex 

that "generic manufacturers [...] are in effect relying, at least indirectly, on the information and 

data provided by innovators" [emphasis added]: Apotex at para 108. However, there is an 

important distinction between indirect reliance on data, to which Justice Nadon was referring, 

and indirect comparison to an innovative drug. The Governor in Council chose the latter as the 

triggering mechanism for the amended data protection provisions: Apotex at paras 87-88. 
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Nothing in the statement in Apotex suggests a narrower reading of the provision. Natco also 

argues that "indirectly" would also retain meaning by referring to other contexts such as 

biologics or non-Canadian drugs. Be that as it may, the fact that an "indirect" comparison could 

refer to other sorts of comparisons does not mean it excludes comparisons to a line extension 

drug whose approval involved comparison to an innovator drug. 

[106] Natco also relies on a passage in the RIAS for the data protection provisions that 

describes comments received during the public consultation period on the proposed regulations. 

At page 1501, the RIAS summarized submissions from the innovative drug industry: 

[The innovative drug industry] also noted that the current language 
inadequately reflects the intent of providing protection to the 
original medicinal ingredient, and all products incorporating that 
medicinal ingredient, including combination products, different 
formulations and polymorphs. 

[Emphasis added.] 

[107] Natco argues the Governor in Council did not amend the draft regulations in response to 

these submissions, which indicates its intention not to provide protection to products 

incorporating the medicinal ingredient, such as line extension products. In Takeda, 

Justice Dawson adopted such an approach in respect of another passage in the same paragraph of 

the RIAS: Takeda at paras 127-128. Nevertheless, I cannot accept Natco's argument with 

respect to the underlined passage above. Unlike the passage at issue in Takeda, both the nature of 

the submission and the reason for not making amendments to the draft regulations in 

consequence are far from clear. It may be that the innovative industry advocated for protecting 

such line extension products by granting them a full term of protection—that is, giving them the 

same treatment as "innovative drugs." If so, that contention may have been rejected, as these 
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products are clearly treated differently in the regulations as promulgated. It may also be that the 

Governor in Council did not amend the draft regulations in response to those submissions 

because it did not agree the language "inadequately reflects the intent" described. I therefore do 

not believe the foregoing passage supports Natco's position on the meaning of "direct or indirect 

comparison" in section C.08.004.1 as promulgated. 

[108] I conclude that none of Natco's additional arguments suggest the interpretation of 

subsection C.08.004.1(3) that Health Canada implicitly adopted is unreasonable. To the contrary, 

having considered both the contextual issues raised by Health Canada, and the additional 

arguments raised by Natco and the parties, it becomes clear to me that the "interplay of text, 

context and purpose leaves room for a single reasonable interpretation" of the regulation: Vavilov 

at para 124. That is, the "direct or indirect comparison" to an innovative drug that forms the 

trigger for data protection provisions may include a manufacturer's comparison to a drug product 

that in turn was compared to the innovator product for approval. Given Health Canada's finding 

that Natco compared its product to DESCOVY, and the approval of DESCOVY was based on 

comparison to GENVOYA and the very data supporting its innovative drug status, the outcome 

that Natco's ANDS could not be accepted for filing was inevitable. 

W. Conclusion 

[109] The application for judicial review is therefore dismissed. 

[110] The parties have advised the Court that they have conferred and have agreed that no party 

is seeking costs, regardless of the outcome. 
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JUDGMENT IN T-1353-19 

THIS COURT'S JUDGMENT is that 

1. The application for judicial review is dismissed, without costs. 

"Nicholas McHaffie" 
Judge 
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APPENDIX A - DATA PROTECTION PROVISIONS 

Food and Drug Regulations, CRC c 870 

C.08.004.1 (1) The following definitions 
apply in this section. 

[...] 

innovative drug means a drug that contains 
a medicinal ingredient not previously 
approved in a drug by the Minister and that 
is not a variation of a previously approved 
medicinal ingredient such as a salt, ester, 
enantiomer, solvate or polymorph. (drogue 
innovante) 

(2) The purpose of this section is to 
implement Article 1711 of the North 
American Free Trade Agreement, as 
defined in the definition Agreement in 
subsection 2(1) of the North American Free 
Trade Agreement Implementation Act, and 
paragraph 3 of Article 39 of the Agreement 
on Trade-related Aspects of Intellectual 
Property Rights set out in Annex 1C to the 
Agreement Establishing the World Trade 
Organization, as defined in the definition 
Agreement in subsection 2(1) of the World 
Trade Organization Agreement 
Implementation Act. 

(3) If a manufacturer seeks a notice of 
compliance for a new drug on the basis of a 
direct or indirect comparison between the 
new drug and an innovative drug, 

(a) the manufacturer may not file a new 
drug submission, a supplement to a new 
drug submission, an abbreviated new 
drug submission or a supplement to an 
abbreviated new drug submission in 
respect of the new drug before the end 
of a period of six years after the day on 

ft lement sur les aliments et drogues, 
CRC ch 870 

C.08.004.1 (1) Les definitions qui suivent 
s'appliquent au present article. 

[...] 

drogue innovante S'entend de toute drogue 
qui contient un ingredient medicinal non 
déjà approuve dans une drogue par le 
ministre et qui ne constitue pas une 
variante d'un ingredient medicinal déjà 
approuve tel un changement de sel, d'ester, 
d'enantiomere, de solvate ou de 
polymorphe. (innovative drug) 

(2) L'objet du present article est de mettre 
en oeuvre l'article 1711 de l'Accord de 
libre-echange nord-americain, au sens du 
terme Accord au paragraphe 2(1) de la Loi 
de mise en oeuvre de l'Accord de libre-
khange nord-am6ricain, et le paragraphe 3 
de l'article 39 de l'Accord sur les aspects 
des droits de propriete intellectuelle qui 
touchent au commerce figurant a l'annexe 
1C de l'Accord instituant l'Organisation 
mondiale du commerce, au sens du terme 
Accord au paragraphe 2(1) de la Loi de 
mise en oeuvre de l'Accord sur 
l'Organisation mondiale du commerce. 

(3) Lorsque le fabricant demande la 
delivrance d'un avis de conformite pour 
une drogue nouvelle sur la base d'une 
comparaison directe ou indirecte entre 
celle-ci et la drogue innovante : 

a) le fabricant ne peut deposer pour 
cette drogue nouvelle de presentation de 
drogue nouvelle, de presentation 
abregee de drogue nouvelle ou de 
supplement a l'une de ces presentations 
avant l'expiration d'un Mai de six ans 
suivant la date a laquelle le premier avis 

20
20

 F
C

 7
88

 (
C

an
LI

I)
 

 

 

Page: 45 

APPENDIX A – DATA PROTECTION PROVISIONS 

Food and Drug Regulations, CRC c 870 Règlement sur les aliments et drogues, 

CRC ch 870 

C.08.004.1 (1) The following definitions 

apply in this section. 

C.08.004.1 (1) Les définitions qui suivent 

s’appliquent au présent article. 

[…] […] 

innovative drug means a drug that contains 

a medicinal ingredient not previously 

approved in a drug by the Minister and that 

is not a variation of a previously approved 

medicinal ingredient such as a salt, ester, 

enantiomer, solvate or polymorph. (drogue 

innovante) 

drogue innovante S’entend de toute drogue 

qui contient un ingrédient médicinal non 

déjà approuvé dans une drogue par le 

ministre et qui ne constitue pas une 

variante d’un ingrédient médicinal déjà 

approuvé tel un changement de sel, d’ester, 

d’énantiomère, de solvate ou de 

polymorphe. (innovative drug) 

(2) The purpose of this section is to 

implement Article 1711 of the North 

American Free Trade Agreement, as 

defined in the definition Agreement in 

subsection 2(1) of the North American Free 

Trade Agreement Implementation Act, and 

paragraph 3 of Article 39 of the Agreement 

on Trade-related Aspects of Intellectual 

Property Rights set out in Annex 1C to the 

Agreement Establishing the World Trade 

Organization, as defined in the definition 

Agreement in subsection 2(1) of the World 

Trade Organization Agreement 

Implementation Act. 

(2) L’objet du présent article est de mettre 

en œuvre l’article 1711 de l’Accord de 

libre-échange nord-américain, au sens du 

terme Accord au paragraphe 2(1) de la Loi 

de mise en œuvre de l’Accord de libre-

échange nord-américain, et le paragraphe 3 

de l’article 39 de l’Accord sur les aspects 

des droits de propriété intellectuelle qui 

touchent au commerce figurant à l’annexe 

1C de l’Accord instituant l’Organisation 

mondiale du commerce, au sens du terme 

Accord au paragraphe 2(1) de la Loi de 

mise en œuvre de l’Accord sur 

l’Organisation mondiale du commerce.  

(3) If a manufacturer seeks a notice of 

compliance for a new drug on the basis of a 

direct or indirect comparison between the 

new drug and an innovative drug, 

(3) Lorsque le fabricant demande la 

délivrance d’un avis de conformité pour 

une drogue nouvelle sur la base d’une 

comparaison directe ou indirecte entre 

celle-ci et la drogue innovante : 

(a) the manufacturer may not file a new 

drug submission, a supplement to a new 

drug submission, an abbreviated new 

drug submission or a supplement to an 

abbreviated new drug submission in 

respect of the new drug before the end 

of a period of six years after the day on 

a) le fabricant ne peut déposer pour 

cette drogue nouvelle de présentation de 

drogue nouvelle, de présentation 

abrégée de drogue nouvelle ou de 

supplément à l’une de ces présentations 

avant l’expiration d’un délai de six ans 

suivant la date à laquelle le premier avis 

20
20

 F
C

 7
88

 (
C

an
LI

I)



Page: 46 

which the first notice of compliance 
was issued to the innovator in respect of 
the innovative drug; and 

(b) the Minister shall not approve that 
submission or supplement and shall not 
issue a notice of compliance in respect 
of the new drug before the end of a 
period of eight years after the day on 
which the first notice of compliance 
was issued to the innovator in respect of 
the innovative drug. 

(3) The period specified in paragraph (3)(b) 
is lengthened to eight years and six months 
if 

(a) the innovator provides the Minister 
with the description and results of 
clinical trials relating to the use of the 
innovative drug in relevant pediatric 
populations in its first new drug 
submission for the innovative drug or in 
any supplement to that submission that 
is filed within five years after the 
issuance of the first notice of 
compliance for that innovative drug; 
and 

(b) before the end of a period of six 
years after the day on which the first 
notice of compliance was issued to the 
innovator in respect of the innovative 
drug, the Minister determines that the 
clinical trials were designed and 
conducted for the purpose of increasing 
knowledge of the use of the innovative 
drug in those pediatric populations and 
this knowledge would thereby provide a 
health benefit to members of those 
populations. 

(4) The period specified in paragraph (3)(b) 
is lengthened to eight years and six months 
if 

de conformité a été délivré à 
l'innovateur pour la drogue innovante; 

b) le ministre ne peut approuver une 
telle présentation ou un tel supplément 
et ne peut délivrer d'avis de conformité 
pour cette nouvelle drogue avant 
l'expiration d'un délai de huit ans 
suivant la date à laquelle le premier avis 
de conformité a été délivré à 
l'innovateur pour la drogue innovante. 

(3) Le délai prévu à l'alinéa (3)b) est porté 
à huit ans et six mois si, à la fois : 

a) l'innovateur fournit au ministre la 
description et les résultats des essais 
cliniques concernant l'utilisation de la 
drogue innovante dans les populations 
pédiatriques concernées dans sa 
première présentation de drogue 
nouvelle à l'égard de la drogue 
innovante ou dans tout supplément à 
une telle présentation déposé au cours 
des cinq années suivant la délivrance du 
premier avis de conformité à l'égard de 
cette drogue innovante; 

b) le ministre conclut, avant l'expiration 
du délai de six ans qui suit la date à 
laquelle le premier avis de conformité a 
été délivré à l'innovateur pour la drogue 
innovante, que les essais cliniques ont 
été conçus et menés en vue d'élargir les 
connaissances sur l'utilisation de cette 
drogue dans les populations 
pédiatriques visées et que ces 
connaissances se traduiraient par des 
avantages pour la santé des membres de 
celles-ci. 

(4) Le délai prévu à l'alinéa (3)b) est porté 
à huit ans et six mois si, à la fois : 
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which the first notice of compliance 

was issued to the innovator in respect of 

the innovative drug; and 

de conformité a été délivré à 

l’innovateur pour la drogue innovante; 

(b) the Minister shall not approve that 

submission or supplement and shall not 

issue a notice of compliance in respect 

of the new drug before the end of a 

period of eight years after the day on 

which the first notice of compliance 

was issued to the innovator in respect of 

the innovative drug. 

b) le ministre ne peut approuver une 

telle présentation ou un tel supplément 

et ne peut délivrer d’avis de conformité 

pour cette nouvelle drogue avant 

l’expiration d’un délai de huit ans 

suivant la date à laquelle le premier avis 

de conformité a été délivré à 

l’innovateur pour la drogue innovante. 

(3) The period specified in paragraph (3)(b) 

is lengthened to eight years and six months 

if 

(3) Le délai prévu à l’alinéa (3)b) est porté 

à huit ans et six mois si, à la fois : 

(a) the innovator provides the Minister 

with the description and results of 

clinical trials relating to the use of the 

innovative drug in relevant pediatric 

populations in its first new drug 

submission for the innovative drug or in 

any supplement to that submission that 

is filed within five years after the 

issuance of the first notice of 

compliance for that innovative drug; 

and 

a) l’innovateur fournit au ministre la 

description et les résultats des essais 

cliniques concernant l’utilisation de la 

drogue innovante dans les populations 

pédiatriques concernées dans sa 

première présentation de drogue 

nouvelle à l’égard de la drogue 

innovante ou dans tout supplément à 

une telle présentation déposé au cours 

des cinq années suivant la délivrance du 

premier avis de conformité à l’égard de 

cette drogue innovante;  

(b) before the end of a period of six 

years after the day on which the first 

notice of compliance was issued to the 

innovator in respect of the innovative 

drug, the Minister determines that the 

clinical trials were designed and 

conducted for the purpose of increasing 

knowledge of the use of the innovative 

drug in those pediatric populations and 

this knowledge would thereby provide a 

health benefit to members of those 

populations. 

b) le ministre conclut, avant l’expiration 

du délai de six ans qui suit la date à 

laquelle le premier avis de conformité a 

été délivré à l’innovateur pour la drogue 

innovante, que les essais cliniques ont 

été conçus et menés en vue d’élargir les 

connaissances sur l’utilisation de cette 

drogue dans les populations 

pédiatriques visées et que ces 

connaissances se traduiraient par des 

avantages pour la santé des membres de 

celles-ci. 

(4) The period specified in paragraph (3)(b) 

is lengthened to eight years and six months 

if 

(4) Le délai prévu à l’alinéa (3)b) est porté 

à huit ans et six mois si, à la fois : 
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(a) the innovator provides the Minister 
with the description and results of 
clinical trials relating to the use of the 
innovative drug in relevant pediatric 
populations in its first new drug 
submission for the innovative drug or in 
any supplement to that submission that 
is filed within five years after the 
issuance of the first notice of 
compliance for that innovative drug; 
and 

(b) before the end of a period of six 
years after the day on which the first 
notice of compliance was issued to the 
innovator in respect of the innovative 
drug, the Minister determines that the 
clinical trials were designed and 
conducted for the purpose of increasing 
knowledge of the use of the innovative 
drug in those pediatric populations and 
this knowledge would there-by provide 
a health benefit to members of those 
populations. 

[... 1 

(9) The Minister shall maintain a register of 
innovative drugs that includes information 
relating to the matters specified in 
subsections (3) and (4). 

a) l'innovateur fournit au ministre la 
description et les résultats des essais 
cliniques concernant l'utilisation de la 
drogue innovante dans les populations 
pédiatriques concernées dans sa 
première présentation de drogue 
nouvelle à l'égard de la drogue 
innovante ou dans tout supplément à 
une telle présentation déposé au cours 
des cinq années suivant la délivrance du 
premier avis de conformité à l'égard de 
cette drogue innovante; 

b) le ministre conclut, avant l'expiration 
du délai de six ans qui suit la date à 
laquelle le premier avis de conformité a 
été délivré à l'innovateur pour la drogue 
innovante, que les essais cliniques ont 
été conçus et menés en vue d'élargir les 
connaissances sur l'utilisation de cette 
drogue dans les populations 
pédiatriques visées et que ces 
connaissances se traduiraient par des 
avantages pour la santé des membres de 
celles-ci. 

(9) Le ministre tient un registre des drogues 
innovantes, lequel contient les 
renseignements relatifs à l'application des 
paragraphes (3) et (4). 
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(a) the innovator provides the Minister 

with the description and results of 

clinical trials relating to the use of the 

innovative drug in relevant pediatric 

populations in its first new drug 

submission for the innovative drug or in 

any supplement to that submission that 

is filed within five years after the 

issuance of the first notice of 

compliance for that innovative drug; 

and 

a) l’innovateur fournit au ministre la 

description et les résultats des essais 

cliniques concernant l’utilisation de la 

drogue innovante dans les populations 

pédiatriques concernées dans sa 

première présentation de drogue 

nouvelle à l’égard de la drogue 

innovante ou dans tout supplément à 

une telle présentation déposé au cours 

des cinq années suivant la délivrance du 

premier avis de conformité à l’égard de 

cette drogue innovante; 

(b) before the end of a period of six 

years after the day on which the first 

notice of compliance was issued to the 

innovator in respect of the innovative 

drug, the Minister determines that the 

clinical trials were designed and 

conducted for the purpose of increasing 

knowledge of the use of the innovative 

drug in those pediatric populations and 

this knowledge would there-by provide 

a health benefit to members of those 

populations. 

b) le ministre conclut, avant l’expiration 

du délai de six ans qui suit la date à 

laquelle le premier avis de conformité a 

été délivré à l’innovateur pour la drogue 

innovante, que les essais cliniques ont 

été conçus et menés en vue d’élargir les 

connaissances sur l’utilisation de cette 

drogue dans les populations 

pédiatriques visées et que ces 

connaissances se traduiraient par des 

avantages pour la santé des membres de 

celles-ci. 

[…] […] 

(9) The Minister shall maintain a register of 

innovative drugs that includes information 

relating to the matters specified in 

subsections (3) and (4). 

(9) Le ministre tient un registre des drogues 

innovantes, lequel contient les 

renseignements relatifs à l’application des 

paragraphes (3) et (4). 
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APPENDIX B - TREATY PROVISIONS 

NORTH AMERICAN FREE TRADE 
AGREEMENT 

Part VI: Intellectual Property 

Chapter 17: Intellectual Property 

Article 1711: Trade Secrets 

[- -] 

5. If a Party requires, as a condition for 
approving the marketing of pharmaceutical 
or agricultural chemical products that utilize 
new chemical entities, the submission of 
undisclosed test or other data necessary to 
determine whether the use of such products 
is safe and effective, the Party shall protect 
against disclosure of the data of persons 
making such submissions, where the 
origination of such data involves 
considerable effort, except where the 
disclosure is necessary to protect the public 
or unless steps are taken to ensure that the 
data is protected against unfair commercial 
use. 

6. Each Party shall provide that for data 
subject to paragraph 5 that are submitted to 
the Party after the date of entry into force of 
this Agreement, no person other than the 
person that submitted them may, without the 
latter's permission, rely on such data in 
support of an application for product 
approval during a reasonable period of time 
after their submission. For this purpose, a 
reasonable period shall normally mean not 
less than five years from the date on which 
the Party granted approval to the person that 
produced the data for approval to market its 
product, taking account of the nature of the 
data and the person's efforts and 

ACCORD DE LIBRE-ECHANGE 
NORD-AMERICAIN 

Partie VI : Propri6t6 intellectuelle 

Chapitre 17 : Propri6t6 intellectuelle 

Article 1711 : Secrets commerciaux 

[- -] 

5. Lorsqu'une Partie subordonne 
l'approbation de la commercialisation de 
produits pharmaceutiques ou de produits 
chimiques pour l'agriculture qui comportent 
des elements chimiques nouveaux, a la 
communication de dormees non divulguees 
resultant d'essais ou d'autres dormees non 
divulguees necessaires pour determiner si 
l'utilisation de ces produits est sans danger 
et efficace, cette Partie protegera ces 
dormees contre toute divulgation, lorsque 
l'etablissement de ces dormees demande un 
effort considerable, sauf si la divulgation est 
necessaire pour proteger le public, ou a 
moms que des mesures ne soient prises pour 
s'assurer que les dormees sont protegees 
contre toute exploitation deloyale dans le 
commerce. 

6. Chacune des Parties prevoira, en ce qui 
concerne les dormees visees au paragraphe 5 
qui lui sont communiquees apres la date 
d'entree en vigueur du present accord, que 
seule la personne qui les a communiquees 
peut, sans autorisation de cette derniere a 
autrui, utiliser ces dormees a l'appui d'une 
demande d'approbation de produit au cours 
d'une periode de temps raisonnable suivant 
la date de leur communication. On entend 
generalement par periode de temps 
raisonnable, une periode d'au moms cinq 
armees a compter de la date a laquelle la 
Partie en cause a donne son autorisation a la 
personne ayant produit les dormees 
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APPENDIX B – TREATY PROVISIONS 

NORTH AMERICAN FREE TRADE 

AGREEMENT 

ACCORD DE LIBRE-ÉCHANGE 

NORD-AMÉRICAIN 

Part VI: Intellectual Property Partie VI : Propriété intellectuelle 

Chapter 17: Intellectual Property Chapitre 17 : Propriété intellectuelle 

Article 1711: Trade Secrets Article 1711 : Secrets commerciaux 

[…] […] 

5. If a Party requires, as a condition for 

approving the marketing of pharmaceutical 

or agricultural chemical products that utilize 

new chemical entities, the submission of 

undisclosed test or other data necessary to 

determine whether the use of such products 

is safe and effective, the Party shall protect 

against disclosure of the data of persons 

making such submissions, where the 

origination of such data involves 

considerable effort, except where the 

disclosure is necessary to protect the public 

or unless steps are taken to ensure that the 

data is protected against unfair commercial 

use. 

5. Lorsqu’une Partie subordonne 

l’approbation de la commercialisation de 

produits pharmaceutiques ou de produits 

chimiques pour l’agriculture qui comportent 

des éléments chimiques nouveaux, à la 

communication de données non divulguées 

résultant d’essais ou d'autres données non 

divulguées nécessaires pour déterminer si 

l'utilisation de ces produits est sans danger 

et efficace, cette Partie protégera ces 

données contre toute divulgation, lorsque 

l’établissement de ces données demande un 

effort considérable, sauf si la divulgation est 

nécessaire pour protéger le public, ou à 

moins que des mesures ne soient prises pour 

s’assurer que les données sont protégées 

contre toute exploitation déloyale dans le 

commerce. 

6. Each Party shall provide that for data 

subject to paragraph 5 that are submitted to 

the Party after the date of entry into force of 

this Agreement, no person other than the 

person that submitted them may, without the 

latter’s permission, rely on such data in 

support of an application for product 

approval during a reasonable period of time 

after their submission. For this purpose, a 

reasonable period shall normally mean not 

less than five years from the date on which 

the Party granted approval to the person that 

produced the data for approval to market its 

product, taking account of the nature of the 

data and the person’s efforts and 

6. Chacune des Parties prévoira, en ce qui 

concerne les données visées au paragraphe 5 

qui lui sont communiquées après la date 

d’entrée en vigueur du présent accord, que 

seule la personne qui les a communiquées 

peut, sans autorisation de cette dernière à 

autrui, utiliser ces données à l’appui d’une 

demande d’approbation de produit au cours 

d’une période de temps raisonnable suivant 

la date de leur communication. On entend 

généralement par période de temps 

raisonnable, une période d’au moins cinq 

années à compter de la date à laquelle la 

Partie en cause a donné son autorisation à la 

personne ayant produit les données 
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expenditures in producing them. Subject to 
this provision, there shall be no limitation 
on any Party to implement abbreviated 
approval procedures for such products on 
the basis of bioequivalence and 
bioavailability studies. 

7. Where a Party relies on a marketing 
approval granted by another Party, the 
reasonable period of exclusive use of the 
data submitted in connection with obtaining 
the approval relied on shall begin with the 
date of the first marketing approval relied 
on. 

destinées à faire approuver la commerciali-
sation de son produit, compte tenu de la 
nature des données, ainsi que des efforts et 
des frais consentis par cette personne pour 
les produire. Sous réserve de cette 
disposition, rien n'empêchera une Partie 
d'adopter à l'égard de ces produits des 
procédures d'homologation abrégées 
fondées sur des études de bioéquivalence et 
de biodisponibilité. 

7. Lorsqu'une Partie se fie à une 
approbation de commerciali-sation accordée 
par une autre Partie, la période raisonnable 
d'utilisation exclusive des données 
présentées en vue d'obtenir l'approbation en 
question commencera à la date de la 
première approbation de commercialisation. 
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expenditures in producing them. Subject to 

this provision, there shall be no limitation 

on any Party to implement abbreviated 

approval procedures for such products on 

the basis of bioequivalence and 

bioavailability studies. 

destinées à faire approuver la commerciali-

sation de son produit, compte tenu de la 

nature des données, ainsi que des efforts et 

des frais consentis par cette personne pour 

les produire. Sous réserve de cette 

disposition, rien n’empêchera une Partie 

d’adopter à l’égard de ces produits des 

procédures d’homologation abrégées 

fondées sur des études de bioéquivalence et 

de biodisponibilité. 

7. Where a Party relies on a marketing 

approval granted by another Party, the 

reasonable period of exclusive use of the 

data submitted in connection with obtaining 

the approval relied on shall begin with the 

date of the first marketing approval relied 

on. 

7. Lorsqu’une Partie se fie à une 

approbation de commerciali-sation accordée 

par une autre Partie, la période raisonnable 

d’utilisation exclusive des données 

présentées en vue d’obtenir l’approbation en 

question commencera à la date de la 

première approbation de commercialisation. 
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AGREEMENT ON TRADE-RELATED 
ASPECTS OF INTELLECTUAL 
PROPERTY RIGHTS 

Section 7: protection of undisclosed 
information 

Article 39 

3. Members, when requiring, as a condition 
of approving the marketing of 
pharmaceutical or of agricultural chemical 
products which utilize new chemical 
entities, the submission of undisclosed test 
or other data, the origination of which 
involves a considerable effort, shall protect 
such data against unfair commercial use. In 
addition, Members shall protect such data 
against disclosure, except where necessary 
to protect the public, or unless steps are 
taken to ensure that the data are protected 
against unfair commercial use. 

ACCORD SUR LES ASPECTS DES 
DROITS DE PROPRIETE 
INTELLECTUELLE QUI TOUCHENT 
AU COMMERCE 

Section 7: Protection des renseignements 
non divulgu6s 

Article 39 

3. Lorsqu'ils subordonnent l'approbation de 
la commercialisation de produits 
pharmaceutiques ou de produits chimiques 
pour l'agriculture qui comportent des entites 
chimiques nouvelles a la communication de 
dormees non divulguees resultant d'essais 
ou d'autres donnees non divulguees, dont 
l'etablissement demande un effort 
considerable, les Membres protegeront ces 
dormees contre l'exploitation deloyale dans 
le commerce. En outre, les Membres 
protegeront ces dormees contre la 
divulgation, sauf si cela est necessaire pour 
proteger le public, ou a moms que des 
mesures ne soient prises pour s'assurer que 
les dormees sont protegees contre 
l'exploitation deloyale dans le commerce. 
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AGREEMENT ON TRADE-RELATED 

ASPECTS OF INTELLECTUAL 

PROPERTY RIGHTS 

ACCORD SUR LES ASPECTS DES 

DROITS DE PROPRIÉTÉ 

INTELLECTUELLE QUI TOUCHENT 

AU COMMERCE 

Section 7: protection of undisclosed 

information 

Section 7: Protection des renseignements 

non divulgués 

Article 39 Article 39 

[…] […] 

3. Members, when requiring, as a condition 

of approving the marketing of 

pharmaceutical or of agricultural chemical 

products which utilize new chemical 

entities, the submission of undisclosed test 

or other data, the origination of which 

involves a considerable effort, shall protect 

such data against unfair commercial use. In 

addition, Members shall protect such data 

against disclosure, except where necessary 

to protect the public, or unless steps are 

taken to ensure that the data are protected 

against unfair commercial use. 

3. Lorsqu’ils subordonnent l’approbation de 

la commercialisation de produits 

pharmaceutiques ou de produits chimiques 

pour l’agriculture qui comportent des entités 

chimiques nouvelles à la communication de 

données non divulguées résultant d’essais 

ou d’autres données non divulguées, dont 

l’établissement demande un effort 

considérable, les Membres protégeront ces 

données contre l’exploitation déloyale dans 

le commerce. En outre, les Membres 

protégeront ces données contre la 

divulgation, sauf si cela est nécessaire pour 

protéger le public, ou à moins que des 

mesures ne soient prises pour s’assurer que 

les données sont protégées contre 

l’exploitation déloyale dans le commerce. 
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of Public Employees, Local 1000 and 
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Present: McLachlin C.J. and Abella, Rothstein, 
Cromwell, Moldaver, Karakatsanis and Gascon JJ. 
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ONTARIO 

Public utilities — Electricity — Rate-setting deci-
sion by utilities regulator — Utility seeking to recover 
incurred or committed compensation costs in utility rates 
set by Ontario Energy Board — Whether Board bound to 
apply particular prudence test in evaluating utility costs 
— Whether Board's decision to disallow $145 million in 
labour compensation costs related to utility's nuclear op-
erations reasonable — Ontario Energy Board Act, 1998, 
S.O. 1998, c. 15, Sch. B, s. 78.1(5), (6). 

Administrative law — Boards and tribunals — Ap-
peals — Standing — Whether Ontario Energy Board 
acted improperly in pursuing appeal and in arguing in 
favour of reasonableness of its own decision — Whether 

Commission de l'énergie de l'Ontario 
Appelante 

c. 

Ontario Power Generation Inc., 
Syndicat des travailleurs et travailleuses 
du secteur énergétique, Syndicat canadien 
de la fonction publique, section locale 1000 et 
Society of Energy Professionals Intimés 

et 

Corporation des services en éducation 
de l'Ontario Intervenante 

RÉPERTORIÉ : ONTARIO (COMMISSION DE 
L'ÉNERGIE) C. ONTARIO POWER GENERATION INC. 

2015 CSC 44 

N° du greffe : 35506. 

2014 : 3 décembre; 2015 : 25 septembre. 

Présents : La juge en chef McLachlin et les juges Abella, 
Rothstein, Cromwell, Moldaver, Karakatsanis et Gascon. 

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO 

Services publics — Électricité — Décision d'un or-
ganisme de réglementation des services publics relative-
ment à l'établissement de tarifs — Demande d'un service 
public en vue d'obtenir le recouvrement de dépenses de 
rémunération faites ou convenues grâce aux tarifs établis 
par la Commission de l'énergie de l'Ontario — La Com-
mission avait-elle l'obligation d'employer une méthode 
particulière axée sur la prudence pour apprécier les 
dépenses du service public? — Le refus de la Commis-
sion d'approuver 145 millions de dollars au titre des dé-
penses de rémunération liées aux installations nucléaires 
du service public était-il raisonnable? — Loi de 1998 
sur la Commission de l'énergie de l'Ontario, L.O. 1998, 
c. 15, ann. B, art. 78.1(5), (6). 

Droit administratif — Organismes et tribunaux ad-
ministratifs — Appels — Qualité pour agir — La Com-
mission de l'énergie de l'Ontario a-t-elle agi de manière 
inappropriée en se pourvoyant en appel et en faisant valoir 
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Commission de l’énergie de l’Ontario   
Appelante

c.

Ontario Power Generation Inc., 
Syndicat des travailleurs et travailleuses 
du secteur énergétique, Syndicat canadien 
de la fonction publique, section locale 1000 et 
Society of Energy Professionals  Intimés

et

Corporation des services en éducation  
de l’Ontario  Intervenante

Répertorié : Ontario (Commission de 
l’énergie) c. Ontario Power Generation Inc.

2015 CSC 44

No du greffe : 35506.

2014 : 3 décembre; 2015 : 25 septembre.

Présents : La juge en chef McLachlin et les juges Abella, 
Rothstein, Cromwell, Moldaver, Karakatsanis et Gascon.

EN APPEL DE LA COUR D’APPEL DE L’ONTARIO

Services publics — Électricité — Décision d’un or-
ganisme de réglementation des services publics relative-
ment à l’établissement de tarifs — Demande d’un service 
public en vue d’obtenir le recouvrement de dépenses de 
rémunération faites ou convenues grâce aux tarifs établis 
par la Commission de l’énergie de l’Ontario — La Com-
mission avait-elle l’obligation d’employer une méthode 
particulière axée sur la prudence pour apprécier les 
dépenses du service public? — Le refus de la Commis-
sion d’approuver 145 millions de dollars au titre des dé-
penses de rémunération liées aux installations nucléaires 
du service public était-il raisonnable? — Loi de 1998 
sur la Commission de l’énergie de l’Ontario, L.O. 1998, 
c. 15, ann. B, art. 78.1(5), (6).

Droit administratif — Organismes et tribunaux ad-
ministratifs — Appels — Qualité pour agir — La Com-
mission de l’énergie de l’Ontario a-t-elle agi de manière 
inappropriée en se pourvoyant en appel et en faisant valoir 

Ontario Energy Board  Appellant

v.

Ontario Power Generation Inc., 
Power Workers’ Union, Canadian Union 
of Public Employees, Local 1000 and 
Society of Energy Professionals  Respondents

and

Ontario Education Services Corporation   
Intervener

Indexed as: Ontario (Energy Board) v.  
Ontario Power Generation Inc.

2015 SCC 44

File No.: 35506.

2014: December 3; 2015: September 25.

Present: McLachlin C.J. and Abella, Rothstein,  
Cromwell, Moldaver, Karakatsanis and Gascon JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO

Public utilities — Electricity — Rate-setting deci-
sion by utilities regulator — Utility seeking to recover 
incurred or committed compensation costs in utility rates 
set by Ontario Energy Board — Whether Board bound to 
apply particular prudence test in evaluating utility costs 
— Whether Board’s decision to disallow $145 million in 
labour compensation costs related to utility’s nuclear op-
erations reasonable — Ontario Energy Board Act, 1998, 
S.O. 1998, c. 15, Sch. B, s. 78.1(5), (6).

Administrative law — Boards and tribunals — Ap-
peals — Standing — Whether Ontario Energy Board 
acted improperly in pursuing appeal and in arguing in 
favour of reasonableness of its own decision — Whether 
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Board attempted to use appeal to "bootstrap" its origi-
nal decision by making additional arguments on appeal. 

In Ontario, utility rates are regulated through a pro-
cess by which a utility seeks approval from the Ontario 
Energy Board for costs the utility has incurred or expects 
to incur in a specified period of time. Where the Board 
approves of the costs, they are incorporated into utility 
rates such that the utility receives payment amounts to 
cover the approved expenditures. The Board disallowed 
certain payment amounts applied for by Ontario Power 
Generation ("OPG") as part of its rate application cov-
ering the 2011-2012 operating period. Specifically, the 
Board disallowed $145 million in labour compensation 
costs related to OPG's nuclear operations on the grounds 
that OPG's labour costs were out of step with those of 
comparable entities in the regulated power generation 
industry. A majority of the Ontario Divisional Court 
dismissed OPG's appeal and upheld the decision of the 
Board. The Court of Appeal set aside the decisions of the 
Divisional Court and the Board and remitted the matter 
to the Board for redetermination in accordance with its 
reasons. 

The crux of OPG's argument here is that the Board 
is legally required to compensate OPG for all of its pru-
dently committed or incurred costs. OPG asserts that 
prudence in this context has a particular methodological 
meaning that requires the Board to assess the reasonable-
ness of OPG's decision to incur or commit to costs at the 
time the decisions to incur or commit to the costs were 
made and that OPG ought to benefit from a presumption 
of prudence. The Board on the other hand argues that a 
particular prudence test methodology is not compelled 
by law, and that in any case the costs disallowed here 
were not committed nuclear compensation costs, but are 
better characterized as forecast costs. 

OPG also raises concerns regarding the Board's role 
in acting as a party on appeal from its own decision, ar-
guing that the Board's aggressive and adversarial defence 
of its decision was improper, and the Board attempted to 
use the appeal to bootstrap its original decision by mak-
ing additional arguments on appeal. The Board argues 
that the structure of utilities regulation in Ontario makes 
it necessary and important for it to argue the merits of its 
decision on appeal. 

le caractère raisonnable de sa propre décision? —A-t-elle 
tenté de se servir de l'appel pour « s'auto-justifier » en 
formulant de nouveaux arguments à l'appui de sa décision 
initiale? 

En Ontario, la tarification d'un service public est ré-
glementée, de sorte que ce dernier doit obtenir de la 
Commission de l'énergie de l'Ontario l'approbation des 
dépenses qu'il a faites ou qu'il prévoit faire pendant une 
période donnée. Lorsque cette approbation est obtenue, 
les tarifs sont rajustés de manière que le service public 
touche des paiements qui correspondent à ses dépenses. 
La Commission a refusé certains paiements sollicités par 
Ontario Power Generation (« OPG ») dans sa décision 
sur la demande d'établissement des tarifs pour la période 
2011-2012. Elle a en fait refusé à OPG le recouvrement 
de 145 millions de dollars au titre des dépenses de ré-
munération liées aux installations nucléaires du service 
public au motif que ces dépenses étaient en rupture avec 
celles d'organismes comparables dans le secteur régle-
menté de la production d'énergie. Les juges majoritaires 
de la Cour divisionnaire de l'Ontario ont rejeté l'appel 
d'OPG et confirmé la décision de la Commission. La 
Cour d'appel a annulé les décisions de la Cour division-
naire et de la Commission, puis renvoyé le dossier à la 
Commission afin qu'elle rende une nouvelle décision 
conforme à ses motifs. 

La thèse d'OPG en l'espèce veut essentiellement que 
la Commission soit légalement tenue de l'indemniser de 
la totalité des dépenses faites ou convenues avec pru-
dence. OPG prétend que, dans ce contexte, la prudence 
se définit selon une méthode particulière qui exige de la 
Commission qu'elle détermine si, au moment où elles 
ont été prises, les décisions de faire les dépenses ou de 
convenir des dépenses étaient raisonnables. Elle soutient 
en outre qu'une présomption de prudence doit s'appli-
quer à son bénéfice. La Commission prétend pour sa part 
que la loi ne l'oblige pas à employer quelque méthode 
fondée sur le principe de la prudence et que, de toute 
manière, les dépenses de rémunération des employés du 
secteur nucléaire refusées en l'espèce n'étaient pas des 
dépenses convenues, mais bien des dépenses prévues. 

OPG exprime en outre des préoccupations sur la parti-
cipation de la Commission à l'appel de sa propre décision 
et fait valoir que la manière agressive et conflictuelle dont 
la Commission a défendu sa décision initiale n'était pas 
justifiée et que l'organisme a tenté de se servir de l'appel 
pour s'auto-justifier en formulant de nouveaux arguments 
à l'appui de sa décision initiale. La Commission soutient 
que la manière dont les services publics sont réglementés 
en Ontario fait en sorte qu'il est nécessaire et important 
qu'elle défende la justesse de ses décisions portées en appel. 
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le caractère raisonnable de sa propre décision? — A-t-elle 
tenté de se servir de l’appel pour « s’auto-justifier » en 
formulant de nouveaux arguments à l’appui de sa décision 
initiale?

En Ontario, la tarification d’un service public est ré-
glementée, de sorte que ce dernier doit obtenir de la 
Commission de l’énergie de l’Ontario l’approbation des 
dépenses qu’il a faites ou qu’il prévoit faire pendant une 
période donnée. Lorsque cette approbation est obtenue, 
les tarifs sont rajustés de manière que le service public 
touche des paiements qui correspondent à ses dépenses. 
La Commission a refusé certains paiements sollicités par 
Ontario Power Generation (« OPG ») dans sa décision 
sur la demande d’établissement des tarifs pour la période 
2011-2012. Elle a en fait refusé à OPG le recouvrement 
de 145 millions de dollars au titre des dépenses de ré-
munération liées aux installations nucléaires du service 
public au motif que ces dépenses étaient en rupture avec 
celles d’organismes comparables dans le secteur régle-
menté de la production d’énergie. Les juges majoritaires 
de la Cour divisionnaire de l’Ontario ont rejeté l’appel 
d’OPG et confirmé la décision de la Commission. La 
Cour d’appel a annulé les décisions de la Cour division-
naire et de la Commission, puis renvoyé le dossier à la 
Commission afin qu’elle rende une nouvelle décision 
conforme à ses motifs.

La thèse d’OPG en l’espèce veut essentiellement que 
la Commission soit légalement tenue de l’indemniser de 
la totalité des dépenses faites ou convenues avec pru-
dence. OPG prétend que, dans ce contexte, la prudence 
se définit selon une méthode particulière qui exige de la 
Commission qu’elle détermine si, au moment où elles 
ont été prises, les décisions de faire les dépenses ou de 
convenir des dépenses étaient raisonnables. Elle soutient 
en outre qu’une présomption de prudence doit s’appli-
quer à son bénéfice. La Commission prétend pour sa part 
que la loi ne l’oblige pas à employer quelque méthode 
fondée sur le principe de la prudence et que, de toute 
manière, les dépenses de rémunération des employés du 
secteur nucléaire refusées en l’espèce n’étaient pas des 
dépenses convenues, mais bien des dépenses prévues.

OPG exprime en outre des préoccupations sur la parti-
cipation de la Commission à l’appel de sa propre décision 
et fait valoir que la manière agressive et conflictuelle dont 
la Commission a défendu sa décision initiale n’était pas 
justifiée et que l’organisme a tenté de se servir de l’appel 
pour s’auto-justifier en formulant de nouveaux arguments 
à l’appui de sa décision initiale. La Commission soutient 
que la manière dont les services publics sont réglementés 
en Ontario fait en sorte qu’il est nécessaire et important 
qu’elle défende la justesse de ses décisions portées en appel.

Board attempted to use appeal to “bootstrap” its origi-
nal decision by making additional arguments on appeal.

In Ontario, utility rates are regulated through a pro-
cess by which a utility seeks approval from the Ontario 
Energy Board for costs the utility has incurred or expects 
to incur in a specified period of time. Where the Board 
approves of the costs, they are incorporated into utility 
rates such that the utility receives payment amounts to 
cover the approved expenditures. The Board disallowed 
certain payment amounts applied for by Ontario Power 
Generation (“OPG”) as part of its rate application cov-
ering the 2011-2012 operating period. Specifically, the 
Board disallowed $145 million in labour compensation 
costs related to OPG’s nuclear operations on the grounds 
that OPG’s labour costs were out of step with those of 
comparable entities in the regulated power generation 
industry. A majority of the Ontario Divisional Court 
dismissed OPG’s appeal and upheld the decision of the 
Board. The Court of Appeal set aside the decisions of the 
Divisional Court and the Board and remitted the matter 
to the Board for redetermination in accordance with its 
reasons.

The crux of OPG’s argument here is that the Board 
is legally required to compensate OPG for all of its pru-
dently committed or incurred costs. OPG asserts that 
prudence in this context has a particular methodological 
meaning that requires the Board to assess the reasonable-
ness of OPG’s decision to incur or commit to costs at the 
time the decisions to incur or commit to the costs were 
made and that OPG ought to benefit from a presumption 
of prudence. The Board on the other hand argues that a 
particular prudence test methodology is not compelled 
by law, and that in any case the costs disallowed here 
were not committed nuclear compensation costs, but are 
better characterized as forecast costs.

OPG also raises concerns regarding the Board’s role 
in acting as a party on appeal from its own decision, ar-
guing that the Board’s aggressive and adversarial defence 
of its decision was improper, and the Board attempted to 
use the appeal to bootstrap its original decision by mak-
ing additional arguments on appeal. The Board argues 
that the structure of utilities regulation in Ontario makes 
it necessary and important for it to argue the merits of its 
decision on appeal.
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Held (Abella J. dissenting): The appeal should be al-
lowed. The decision of the Court of Appeal is set aside 
and the decision of the Board is reinstated. 

Per McLachlin C.J. and Rothstein, Cromwell, 
Moldaver, Karakatsanis and Gascon JJ.: The first issue 
is the appropriateness of the Board's participation in the 
appeal. The concerns with regard to tribunal participation 
on appeal from the tribunal's own decision should not be 
read to establish a categorical ban. A discretionary ap-
proach provides the best means of ensuring that the prin-
ciples of finality and impartiality are respected without 
sacrificing the ability of reviewing courts to hear useful 
and important information and analysis. Because of their 
expertise and familiarity with the relevant administrative 
scheme, tribunals may in many cases be well positioned 
to help the reviewing court reach a just outcome. Fur-
ther, some cases may arise in which there is simply no 
other party to stand in opposition to the party challenging 
the tribunal decision. In a situation where no other well-
informed party stands opposed, the presence of a tribunal 
as an adversarial party may help the court ensure it has 
heard the best of both sides of a dispute. The following 
factors are relevant in informing the court's exercise of 
its discretion: statutory provisions addressing the struc-
ture, processes and role of the particular tribunal and the 
mandate of the tribunal, that is, whether the function of 
the tribunal is to adjudicate individual conflicts between 
parties or whether it serves a policy-making, regulatory 
or investigative role, or acts on behalf of the public in-
terest. The importance of fairness, real and perceived, 
weighs more heavily against tribunal standing where the 
tribunal served an adjudicatory function in the proceed-
ing. Tribunal standing is a matter to be determined by the 
court conducting the first-instance review in accordance 
with the principled exercise of that court's discretion. In 
exercising its discretion, the court is required to balance 
the need for fully informed adjudication against the im-
portance of maintaining tribunal impartiality. 

Consideration of these factors in the context of this 
case leads to the conclusion that it was not improper for 
the Board to participate in arguing in favour of the rea-
sonableness of its decision on appeal. The Board was the 
only respondent in the initial review of its decision. It 
had no alternative but to step in if the decision was to be 
defended on the merits. Also, the Board was exercising 

Arret (la juge Abella est dissidente) : Le pourvoi est 
accueilli. La decision de la Cour d' appel est annul& et 
celle de la Commission est retablie. 

La juge en chef McLachlin et les juges Rothstein, 
Cromwell, Moldaver, Karakatsanis et Gascon : Se pose 
en premier lieu la question du caractere approprie de la 
participation de la Commission au pourvoi. Les preoc-
cupations relatives a la participation d'un tribunal ad-
ministratif a l'appel de sa propre decision ne sauraient 
fonder l'interdiction absolue d'une telle participation. La 
demarche discretionnaire offre le meilleur moyen d'assu-
rer le caractere definitif de la decision et l'impartialite du 
decideur sans que la cour de revision ne soit alors privee 
de donnees et d' analyses a la fois utiles et importantes. 
Vu ses competences specialisees et sa connaissance ap-
profondie du regime administratif en cause, le tribunal 
administratif peut, dans bien des cas, etre bien place pour 
alder la cour de revision a rendre une juste decision. Qui 
plus est, dans certains cas, it n'y a tout simplement per-
sons pour s' opposer a la partie qui conteste la decision 
du tribunal administratif. Lorsqu' aucune autre partie bien 
au fait des enjeux ne fait valoir le point de vue oppose, 
la participation du tribunal administratif a titre de partie 
adverse peut contribuer a faire en sorte que la cour statue 
apres avoir entendu les arguments les plus convaincants 
de chacune des deux parties au litige. Les considerations 
suivantes permettent de delimiter l'exercice du pouvoir 
discretionnaire de la cour de revision : les dispositions 
legislatives portant sur la structure, le fonctionnement 
et la mission du tribunal en cause et le mandat du tri-
bunal, a savoir si sa fonction consiste soit a trancher des 
differends individuels opposant plusieurs parties, soit a 
elaborer des politiques, a reglementer ou a enqueter, ou a 
defendre l'interet public. L'importance de l'equite, reelle 
et pergue, milite davantage contre la reconnaissance de 
la qualite pour agir du tribunal administratif qui a exerce 
une fonction juridictionnelle dans l'instance. Il appar-
tient a la cour de premiere instance chargee du contrille 
judiciaire de decider de la qualite pour agir d'un tribu-
nal administratif en exergant son pouvoir discretionnaire 
de maniere raisonnee. Dans l'exercice de son pouvoir 
discretionnaire, la cour doit etablir un equilibre entre la 
necessite d'une decision bien eclair& et l'importance 
d'assurer l'impartialite du tribunal administratif. 

L'application de ces principes a la situation conside-
r& en l'espece mene a la conclusion qu'il n' etait pas 
inapproprie que la Commission participe a l'appel pour 
defendre le caractere raisonnable de sa decision. La 
Commission etait la seule partie intim& lors du contrille 
judiciaire initial de sa decision. Elle n' avait d'autre choix 
que de prendre part a l'instance pour que sa decision 
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Arrêt (la juge Abella est dissidente) : Le pourvoi est 
accueilli. La décision de la Cour d’appel est annulée et 
celle de la Commission est rétablie.

La juge en chef McLachlin et les juges Rothstein, 
Cromwell, Moldaver, Karakatsanis et Gascon : Se pose 
en premier lieu la question du caractère approprié de la 
participation de la Commission au pourvoi. Les préoc-
cupations relatives à la participation d’un tribunal ad-
ministratif à l’appel de sa propre décision ne sauraient 
fonder l’interdiction absolue d’une telle participation. La 
démarche discrétionnaire offre le meilleur moyen d’assu-
rer le caractère définitif de la décision et l’impartialité du 
décideur sans que la cour de révision ne soit alors privée 
de données et d’analyses à la fois utiles et importantes. 
Vu ses compétences spécialisées et sa connaissance ap-
profondie du régime administratif en cause, le tribunal 
administratif peut, dans bien des cas, être bien placé pour 
aider la cour de révision à rendre une juste décision. Qui 
plus est, dans certains cas, il n’y a tout simplement per-
sonne pour s’opposer à la partie qui conteste la décision 
du tribunal administratif. Lorsqu’aucune autre partie bien 
au fait des enjeux ne fait valoir le point de vue opposé, 
la participation du tribunal administratif à titre de partie 
adverse peut contribuer à faire en sorte que la cour statue 
après avoir entendu les arguments les plus convaincants 
de chacune des deux parties au litige. Les considérations 
suivantes permettent de délimiter l’exercice du pouvoir 
discrétionnaire de la cour de révision : les dispositions 
législatives portant sur la structure, le fonctionnement 
et la mission du tribunal en cause et le mandat du tri-
bunal, à savoir si sa fonction consiste soit à trancher des 
différends individuels opposant plusieurs parties, soit à 
élaborer des politiques, à réglementer ou à enquêter, ou à 
défendre l’intérêt public. L’importance de l’équité, réelle 
et perçue, milite davantage contre la reconnaissance de 
la qualité pour agir du tribunal administratif qui a exercé 
une fonction juridictionnelle dans l’instance. Il appar-
tient à la cour de première instance chargée du contrôle 
judiciaire de décider de la qualité pour agir d’un tribu-
nal administratif en exerçant son pouvoir discrétionnaire 
de manière raisonnée. Dans l’exercice de son pouvoir 
discrétionnaire, la cour doit établir un équilibre entre la 
nécessité d’une décision bien éclairée et l’importance 
d’assurer l’impartialité du tribunal administratif.

L’application de ces principes à la situation considé-
rée en l’espèce mène à la conclusion qu’il n’était pas 
inapproprié que la Commission participe à l’appel pour 
défendre le caractère raisonnable de sa décision. La 
Commission était la seule partie intimée lors du contrôle 
judiciaire initial de sa décision. Elle n’avait d’autre choix 
que de prendre part à l’instance pour que sa décision 

Held (Abella J. dissenting): The appeal should be al-
lowed. The decision of the Court of Appeal is set aside 
and the decision of the Board is reinstated.

Per McLachlin  C.J. and Rothstein, Cromwell, 
Moldaver, Karakatsanis and Gascon JJ.: The first issue 
is the appropriateness of the Board’s participation in the 
appeal. The concerns with regard to tribunal participation 
on appeal from the tribunal’s own decision should not be 
read to establish a categorical ban. A discretionary ap-
proach provides the best means of ensuring that the prin-
ciples of finality and impartiality are respected without 
sacrificing the ability of reviewing courts to hear useful 
and important information and analysis. Because of their 
expertise and familiarity with the relevant administrative 
scheme, tribunals may in many cases be well positioned 
to help the reviewing court reach a just outcome. Fur-
ther, some cases may arise in which there is simply no 
other party to stand in opposition to the party challenging 
the tribunal decision. In a situation where no other well-
informed party stands opposed, the presence of a tribunal 
as an adversarial party may help the court ensure it has 
heard the best of both sides of a dispute. The following 
factors are relevant in informing the court’s exercise of 
its discretion: statutory provisions addressing the struc-
ture, processes and role of the particular tribunal and the 
mandate of the tribunal, that is, whether the function of 
the tribunal is to adjudicate individual conflicts between 
parties or whether it serves a policy-making, regulatory 
or investigative role, or acts on behalf of the public in-
terest. The importance of fairness, real and perceived, 
weighs more heavily against tribunal standing where the 
tribunal served an adjudicatory function in the proceed-
ing. Tribunal standing is a matter to be determined by the 
court conducting the first-instance review in accordance 
with the principled exercise of that court’s discretion. In 
exercising its discretion, the court is required to balance 
the need for fully informed adjudication against the im-
portance of maintaining tribunal impartiality.

Consideration of these factors in the context of this 
case leads to the conclusion that it was not improper for 
the Board to participate in arguing in favour of the rea-
sonableness of its decision on appeal. The Board was the 
only respondent in the initial review of its decision. It 
had no alternative but to step in if the decision was to be 
defended on the merits. Also, the Board was exercising 
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a regulatory role by setting just and reasonable payment 
amounts to a utility. In this case, the Board's participa-
tion in the instant appeal was not improper. 

The issue of tribunal "bootstrapping" is closely re-
lated to the question of when it is proper for a tribunal 
to act as a party on appeal or judicial review of its de-
cision. The standing issue concerns the types of argu-
ment a tribunal may make, while the bootstrapping issue 
concerns the content of those arguments. A tribunal 
engages in bootstrapping where it seeks to supplement 
what would otherwise be a deficient decision with new 
arguments on appeal. A tribunal may not defend its deci-
sion on a ground that it did not rely on in the decision 
under review. The principle of finality dictates that once 
a tribunal has decided the issues before it and provided 
reasons for its decision, absent a power to vary its deci-
sion or rehear the matter, it cannot use judicial review as 
a chance to amend, vary, qualify or supplement its rea-
sons. While a permissive stance towards new arguments 
by tribunals on appeal serves the interests of justice in-
sofar as it ensures that a reviewing court is presented 
with the strongest arguments in favour of both sides, to 
permit bootstrapping may undermine the importance of 
reasoned, well-written original decisions. In this case, 
the Board did not impermissibly step beyond the bounds 
of its original decision in its arguments before the Court. 
The arguments raised by the Board on appeal do not 
amount to impermissible bootstrapping. 

The merits issue concerns whether the appropriate 
methodology was followed by the Board in its disal-
lowance of $145 million in labour compensation costs 
sought by OPG. The just-and-reasonable approach to 
recovery of the cost of services provided by a utility 
captures the essential balance at the heart of utilities 
regulation: to encourage investment in a robust utility 
infrastructure and to protect consumer interests, utilities 
must be allowed, over the long run, to earn their cost of 
capital, no more, no less. In order to ensure the balance 
between utilities' and consumers' interests is struck, just 
and reasonable rates must be those that ensure consum-
ers are paying what the Board expects it to cost to effi-
ciently provide the services they receive, taking account 
of both operating and capital costs. In that way, consum-
ers may be assured that, overall, they are paying no more 
than what is necessary for the service they receive, and 

soit afendue au fond. Aussi, la Commission a exerc6 sa 
fonction de r6glementation en &ablissant les paiements 
justes et raisonnables auxquels un service public avait 
droit. Sa participation au pourvoi n'avait rien d'inappro-
pri6 en l'espece. 

La question de l'« autojustification » est Oroitement 
li6e a celle de savoir a quelles conditions le tribunal ad-
ministratif est en droit d' agir comme partie a 1' appel ou 
au contrille judiciaire de sa decision. Statuer sur la qua-
lit6 pour agir d'un tribunal c'est decider de ce qu'il peut 
faire valoir, alors que l'autojustification touche a la te-
neur des pr&entions. Un tribunal s' autojustifie lorsqu'il 
cherche, par la presentation de nouveaux arguments en 
appel, a &offer une decision qui, sinon, serait lacunaire. 
Un tribunal ne peut afendre sa decision en invoquant 
un motif qui n'a pas 6t6 soulev6 dans la decision faisant 
l'objet du contrille. Le caractere afinitif de la decision 
veut que, des lors qu'il a tranch6 les questions dont it 
&ait saisi et qu'il a motive sa decision, a moires qu'il ne 
soit investi du pouvoir de modifier sa decision ou d'en-
tendre a nouveau l'affaire, un tribunal ne puisse profiter 
d'un contrille judiciaire pour modifier, changer, nuancer 
ou completer ses motifs. Meme s'il est dans l'inteet de 
la justice de permettre au tribunal de presenter de nou-
veaux arguments en appel, la cour de revision &ant alors 
saisie des arguments les plus convaincants a l'appui de 
chacune des theses, autoriser l'autojustification risque 
de compromettre l'importance de decisions bien 6tay6es 
et bien r&lig6es au depart. Dans la pr6sente affaire, la 
Commission n'a pas indfiment outrepass6 les limites de 
sa decision initiale lorsqu' elle a pr6sent6 ses arguments 
devant la Cour. Les arguments qu' elle a invoqu6s en ap-
pel n' equivalent pas a une autojustification inadmissible. 

La question de fond est celle de savoir si la Commis-
sion a employe une methode appropri6e pour refuser a 
OPG le recouvrement de 145 millions de dollars au titre 
des apenses de remuneration. L' approche fond& sur le 
caractere juste et raisonnable des d6penses qu'un ser-
vice public peut recouvrer rend compte de l'6quilibre 
essentiel recherché dans la reglementation des services 
publics : pour encourager l'investissement dans une in-
frastructure robuste et prot6ger l'inteet des consom-
mateurs, un service public doit pouvoir, a long terme, 
toucher l'eiquivalent du coot du capital, ni plus, ni moires. 
Lorsqu'il s'agit d'assurer l'6quilibre entre les inteets 
du service public et ceux du consommateur, la tarifica-
tion juste et raisonnable est celle qui fait en sorte que le 
consommateur paie ce que la Commission pr&Toit qu'il 
en cofitera pour la prestation efficace du service, compte 
tenu a la fois des d6penses d'exploitation et des coots en 
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soit défendue au fond. Aussi, la Commission a exercé sa 
fonction de réglementation en établissant les paiements 
justes et raisonnables auxquels un service public avait 
droit. Sa participation au pourvoi n’avait rien d’inappro-
prié en l’espèce.

La question de l’« autojustification » est étroitement 
liée à celle de savoir à quelles conditions le tribunal ad-
ministratif est en droit d’agir comme partie à l’appel ou 
au contrôle judiciaire de sa décision. Statuer sur la qua-
lité pour agir d’un tribunal c’est décider de ce qu’il peut 
faire valoir, alors que l’autojustification touche à la te-
neur des prétentions. Un tribunal s’autojustifie lorsqu’il 
cherche, par la présentation de nouveaux arguments en 
appel, à étoffer une décision qui, sinon, serait lacunaire. 
Un tribunal ne peut défendre sa décision en invoquant 
un motif qui n’a pas été soulevé dans la décision faisant 
l’objet du contrôle. Le caractère définitif de la décision 
veut que, dès lors qu’il a tranché les questions dont il 
était saisi et qu’il a motivé sa décision, à moins qu’il ne 
soit investi du pouvoir de modifier sa décision ou d’en-
tendre à nouveau l’affaire, un tribunal ne puisse profiter 
d’un contrôle judiciaire pour modifier, changer, nuancer 
ou compléter ses motifs. Même s’il est dans l’intérêt de 
la justice de permettre au tribunal de présenter de nou-
veaux arguments en appel, la cour de révision étant alors 
saisie des arguments les plus convaincants à l’appui de 
chacune des thèses, autoriser l’autojustification risque 
de compromettre l’importance de décisions bien étayées 
et bien rédigées au départ. Dans la présente affaire, la 
Commission n’a pas indûment outrepassé les limites de 
sa décision initiale lorsqu’elle a présenté ses arguments 
devant la Cour. Les arguments qu’elle a invoqués en ap-
pel n’équivalent pas à une autojustification inadmissible.

La question de fond est celle de savoir si la Commis-
sion a employé une méthode appropriée pour refuser à 
OPG le recouvrement de 145 millions de dollars au titre 
des dépenses de rémunération. L’approche fondée sur le 
caractère juste et raisonnable des dépenses qu’un ser-
vice public peut recouvrer rend compte de l’équilibre 
essentiel recherché dans la réglementation des services 
publics : pour encourager l’investissement dans une in-
frastructure robuste et protéger l’intérêt des consom-
mateurs, un service public doit pouvoir, à long terme, 
toucher l’équivalent du coût du capital, ni plus, ni moins. 
Lorsqu’il s’agit d’assurer l’équilibre entre les intérêts 
du service public et ceux du consommateur, la tarifica-
tion juste et raisonnable est celle qui fait en sorte que le 
consommateur paie ce que la Commission prévoit qu’il 
en coûtera pour la prestation efficace du service, compte 
tenu à la fois des dépenses d’exploitation et des coûts en 

a regulatory role by setting just and reasonable payment 
amounts to a utility. In this case, the Board’s participa-
tion in the instant appeal was not improper.

The issue of tribunal “bootstrapping” is closely re-
lated to the question of when it is proper for a tribunal 
to act as a party on appeal or judicial review of its de-
cision. The standing issue concerns the types of argu-
ment a tribunal may make, while the bootstrapping issue 
concerns the content of those arguments. A tribunal 
engages in bootstrapping where it seeks to supplement 
what would otherwise be a deficient decision with new 
arguments on appeal. A tribunal may not defend its deci-
sion on a ground that it did not rely on in the decision 
under review. The principle of finality dictates that once 
a tribunal has decided the issues before it and provided 
reasons for its decision, absent a power to vary its deci-
sion or rehear the matter, it cannot use judicial review as 
a chance to amend, vary, qualify or supplement its rea-
sons. While a permissive stance towards new arguments 
by tribunals on appeal serves the interests of justice in-
sofar as it ensures that a reviewing court is presented 
with the strongest arguments in favour of both sides, to 
permit bootstrapping may undermine the importance of 
reasoned, well-written original decisions. In this case, 
the Board did not impermissibly step beyond the bounds 
of its original decision in its arguments before the Court. 
The arguments raised by the Board on appeal do not 
amount to impermissible bootstrapping.

The merits issue concerns whether the appropriate 
methodology was followed by the Board in its disal-
lowance of $145 million in labour compensation costs 
sought by OPG. The just-and-reasonable approach to 
recovery of the cost of services provided by a utility 
captures the essential balance at the heart of utilities 
regulation: to encourage investment in a robust utility 
infrastructure and to protect consumer interests, utilities 
must be allowed, over the long run, to earn their cost of 
capital, no more, no less. In order to ensure the balance 
between utilities’ and consumers’ interests is struck, just 
and reasonable rates must be those that ensure consum-
ers are paying what the Board expects it to cost to effi-
ciently provide the services they receive, taking account 
of both operating and capital costs. In that way, consum-
ers may be assured that, overall, they are paying no more 
than what is necessary for the service they receive, and 
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utilities may be assured of an opportunity to earn a fair 
return for providing those services. 

The Ontario Energy Board Act, 1998 does not pre-
scribe the methodology the Board must use to weigh 
utility and consumer interests when deciding what con-
stitutes just and reasonable payment amounts to the 
utility. However, the Ontario Energy Board Act, 1998 
places the burden on the applicant utility to establish 
that payment amounts approved by the Board are just 
and reasonable. It would thus seem inconsistent with the 
statutory scheme to presume that utility decisions to in-
cur costs were prudent. The Board has broad discretion 
to determine the methods it may use to examine costs 
— but it cannot shift the burden of proof contrary to the 
statutory scheme. 

The issue is whether the Board was bound to use a 
no-hindsight, presumption of prudence test to determine 
whether labour compensation costs were just and reason-
able. The prudent investment test, or prudence review, 
is a valid and widely accepted tool that regulators may 
use when assessing whether payments to a utility would 
be just and reasonable. However, there is no support in 
the statutory scheme for the notion that the Board should 
be required as a matter of law, under the Ontario Energy 
Board Act, 1998 to apply the prudence test such that the 
mere decision not to apply it when considering commit-
ted costs would render its decision on payment amounts 
unreasonable. Where a statute requires only that the reg-
ulator set "just and reasonable" payments, as the Ontario 
Energy Board Act, 1998 does in Ontario, the regulator 
may make use of a variety of analytical tools in assessing 
the justness and reasonableness of a utility's proposed 
payment amounts. This is particularly so where, as here, 
the regulator has been given express discretion over the 
methodology to be used in setting payment amounts. 

Where the regulator has discretion over its method-
ological approach, understanding whether the costs at 
issue are "forecast" or "committed" may be helpful in 
reviewing the reasonableness of a regulator's choice of 
methodology. Here, the labour compensation costs which 
led to the $145 million disallowance are best understood 

capital. Ainsi, le consommateur a l'assurance que, globa-
lement, il ne paie pas plus que ce qui est necessaire pour 
obtenir le service, et le service public a 1' assurance de 
pouvoir toucher une juste contrepartie pour la prestation 
du service. 

La Loi de 1998 sur la Commission de l'gnergie de 
l'Ontario ne prescrit pas la methode que doit utiliser 
la Commission pour soupeser les interets respectifs du 
service public et du consommateur lorsqu' elle decide ce 
qui constitue des paiements justes et raisonnables. Sui-
vant cette loi, il incombe cependant au service public re-
querant d'etablir que les paiements qu'il demande a la 
Commission d'approuver sont justes et raisonnables. Il 
semble donc contraire au regime legislatif de presumer 
que la decision du service public de faire les depenses 
etait prudente. La Commission jouit d'un grand pou-
voir discretionnaire qui lui permet d' arreter la methode 
a employer dans l' examen des depenses, mais elle ne 
peut tout simplement pas inverser le fardeau de la preuve 
qu' etablit le regime legislatif. 

La question a trancher est celle de savoir si la Com-
mission etait tenue a l'application d'un critere excluant 
le recul et presumant la prudence pour decider si les 
depenses de remuneration du personnel etaient justes et 
raisonnables. Le critere de l'investissement prudent —
ou contrele de la prudence — offre aux organismes de 
reglementation un moyen valable et largement reconnu 
d' apprecier le caractere juste et raisonnable des paie-
ments sollicites par un service public. Toutefois, aucun 
element du regime legislatif n'appuie l'idee que la Com-
mission devrait etre tenue en droit, suivant la Loi de 1998 
sur la Commission de l'gnergie de l'Ontario, d' appliquer 
le critere de la prudence de sorte que la seule decision 
de ne pas l'appliquer pour apprecier des depenses conve-
nues rendrait deraisonnable sa decision sur les paie-
ments. Lorsqu'un texte legislatif — telle la Loi de 1998 
sur la Commission de l'gnergie de l'Ontario en Ontario 
— exige seulement qu'il fixe des paiements « justes et 
raisonnables », l'organisme de reglementation peut avoir 
recours a divers moyens d'analyse pour apprecier le ca-
ractere juste et raisonnable des paiements sollicites par 
le service public. Cela est particulierement vrai lorsque, 
comme en l'espece, l'organisme de reglementation se 
voit accorder expressement un pouvoir discretionnaire 
quant a la methode a appliquer pour fixer les paiements. 

Lorsque l'organisme de reglementation possede un 
pouvoir discretionnaire quant a la methode a employer, 
la qualification des depenses — « prevues » ou « conve-
nues » — peut constituer une &ape importante pour sta-
tuer sur le caractere raisonnable de la methode retenue. 
Dans la presente affaire, il convient mieux de voir dans 
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capital. Ainsi, le consommateur a l’assurance que, globa-
lement, il ne paie pas plus que ce qui est nécessaire pour 
obtenir le service, et le service public a l’assurance de 
pouvoir toucher une juste contrepartie pour la prestation 
du service.

La Loi de 1998 sur la Commission de l’énergie de 
l’Ontario ne prescrit pas la méthode que doit utiliser 
la Commission pour soupeser les intérêts respectifs du 
service public et du consommateur lorsqu’elle décide ce 
qui constitue des paiements justes et raisonnables. Sui-
vant cette loi, il incombe cependant au service public re-
quérant d’établir que les paiements qu’il demande à la 
Commission d’approuver sont justes et raisonnables. Il 
semble donc contraire au régime législatif de présumer 
que la décision du service public de faire les dépenses 
était prudente. La Commission jouit d’un grand pou-
voir discrétionnaire qui lui permet d’arrêter la méthode 
à employer dans l’examen des dépenses, mais elle ne 
peut tout simplement pas inverser le fardeau de la preuve 
qu’établit le régime législatif.

La question à trancher est celle de savoir si la Com-
mission était tenue à l’application d’un critère excluant 
le recul et présumant la prudence pour décider si les 
dépenses de rémunération du personnel étaient justes et 
raisonnables. Le critère de l’investissement prudent — 
ou contrôle de la prudence — offre aux organismes de 
réglementation un moyen valable et largement reconnu 
d’apprécier le caractère juste et raisonnable des paie-
ments sollicités par un service public. Toutefois, aucun 
élément du régime législatif n’appuie l’idée que la Com-
mission devrait être tenue en droit, suivant la Loi de 1998 
sur la Commission de l’énergie de l’Ontario, d’appliquer 
le critère de la prudence de sorte que la seule décision 
de ne pas l’appliquer pour apprécier des dépenses conve-
nues rendrait déraisonnable sa décision sur les paie-
ments. Lorsqu’un texte législatif — telle la Loi de 1998 
sur la Commission de l’énergie de l’Ontario en Ontario 
— exige seulement qu’il fixe des paiements « justes et 
raisonnables », l’organisme de réglementation peut avoir 
recours à divers moyens d’analyse pour apprécier le ca-
ractère juste et raisonnable des paiements sollicités par 
le service public. Cela est particulièrement vrai lorsque, 
comme en l’espèce, l’organisme de réglementation se 
voit accorder expressément un pouvoir discrétionnaire 
quant à la méthode à appliquer pour fixer les paiements.

Lorsque l’organisme de réglementation possède un 
pouvoir discrétionnaire quant à la méthode à employer, 
la qualification des dépenses — « prévues » ou « conve-
nues » — peut constituer une étape importante pour sta-
tuer sur le caractère raisonnable de la méthode retenue. 
Dans la présente affaire, il convient mieux de voir dans 

utilities may be assured of an opportunity to earn a fair 
return for providing those services.

The Ontario Energy Board Act, 1998 does not pre-
scribe the methodology the Board must use to weigh 
utility and consumer interests when deciding what con-
stitutes just and reasonable payment amounts to the 
utility. However, the Ontario Energy Board Act, 1998 
places the burden on the applicant utility to establish 
that payment amounts approved by the Board are just 
and reasonable. It would thus seem inconsistent with the 
statutory scheme to presume that utility decisions to in-
cur costs were prudent. The Board has broad discretion 
to determine the methods it may use to examine costs 
— but it cannot shift the burden of proof contrary to the 
statutory scheme.

The issue is whether the Board was bound to use a 
no-hindsight, presumption of prudence test to determine 
whether labour compensation costs were just and reason-
able. The prudent investment test, or prudence review, 
is a valid and widely accepted tool that regulators may 
use when assessing whether payments to a utility would 
be just and reasonable. However, there is no support in 
the statutory scheme for the notion that the Board should 
be required as a matter of law, under the Ontario Energy 
Board Act, 1998 to apply the prudence test such that the 
mere decision not to apply it when considering commit-
ted costs would render its decision on payment amounts 
unreasonable. Where a statute requires only that the reg-
ulator set “just and reasonable” payments, as the Ontario 
Energy Board Act, 1998 does in Ontario, the regulator 
may make use of a variety of analytical tools in assessing 
the justness and reasonableness of a utility’s proposed 
payment amounts. This is particularly so where, as here, 
the regulator has been given express discretion over the 
methodology to be used in setting payment amounts.

Where the regulator has discretion over its method-
ological approach, understanding whether the costs at 
issue are “forecast” or “committed” may be helpful in 
reviewing the reasonableness of a regulator’s choice of 
methodology. Here, the labour compensation costs which 
led to the $145 million disallowance are best understood 
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as partly committed costs and partly costs subject to 
management discretion. They are partly committed be-
cause they resulted from collective agreements entered 
into between OPG and two of its unions, and partly sub-
ject to management discretion because OPG retained 
some flexibility to manage total staffing levels in light 
of, among other things, projected attrition of the work-
force. It is not reasonable to treat these costs as entirely 
forecast. However, the Board was not bound to apply a 
particular prudence test in evaluating these costs. It is 
not necessarily unreasonable, in light of the particular 
regulatory structure established by the Ontario Energy 
Board Act, 1998, for the Board to evaluate committed 
costs using a method other than a no-hindsight prudence 
review. Applying a presumption of prudence would have 
conflicted with the burden of proof in the Ontario Energy 
Board Act, 1998 and would therefore not have been rea-
sonable. The question of whether it was reasonable to as-
sess a particular cost using hindsight should turn instead 
on the circumstances of that cost. 

In this case, the nature of the disputed costs and the en-
vironment in which they arose provide a sufficient basis 
to find that the Board did not act unreasonably in not ap-
plying the prudent investment test in determining whether 
it would be just and reasonable to compensate OPG for 
these costs and disallowing them. Since the costs at issue 
are operating costs, there is little danger that a disallow-
ance of these costs will have a chilling effect on OPG's 
willingness to incur operating costs in the future, because 
costs of the type disallowed here are an inescapable ele-
ment of operating a utility. Further, the costs at issue arise 
in the context of an ongoing repeat-player relationship 
between OPG and its employees. Such a context supports 
the reasonableness of a regulator's decision to weigh all 
evidence it finds relevant in striking a just and reasonable 
balance between the utility and consumers, rather than 
confining itself to a no-hindsight approach. There is no 
dispute that collective agreements are "immutable" be-
tween employees and the utility. However, if the legisla-
ture had intended for costs under collective agreements 
to also be inevitably imposed on consumers, it would 
not have seen fit to grant the Board oversight of utility 
compensation costs. The Board's decision in no way 
purports to force OPG to break its contractual commit-
ments to unionized employees. It was not unreasonable 

les dépenses de rémunération dont le recouvrement a été 
refusé à raison de 145 millions de dollars en partie des 
dépenses convenues et en partie des dépenses relevant 
du pouvoir discrétionnaire de la direction. Elles sont en 
partie convenues parce qu'elles résultent de conventions 
collectives intervenues entre OPG et deux de ses syn-
dicats, et elles relèvent en partie de la discrétion de la 
direction parce qu'OPG conservait une certaine marge 
de manoeuvre dans la gestion des niveaux de dotation 
globale compte tenu, entre autres, de l'attrition proje-
tée de l'effectif. Il est déraisonnable de considérer qu'il 
s'agit en totalité de dépenses prévues. Cependant, la 
Commission n'était pas tenue d'appliquer un principe 
de prudence donné pour apprécier ces dépenses. Il n'est 
pas nécessairement déraisonnable, à la lumière du cadre 
réglementaire établi par la Loi de 1998 sur la Commis-
sion de l'énergie de l'Ontario, que la Commission se 
prononce sur les dépenses convenues en employant une 
autre méthode que l'application d'un critère de prudence 
qui exclut le recul. Présumer la prudence aurait été in-
compatible avec le fardeau de la preuve que prévoit la 
Loi de 1998 sur la Commission de l'énergie de l'Onta-
rio et, de ce fait, déraisonnable. Qu'il soit raisonnable 
ou non d'apprécier certaines dépenses avec recul devrait 
plutôt dépendre des circonstances de la décision dont 
s'originent ces dépenses. 

Dans la présente affaire, la nature des dépenses li-
tigieuses et le contexte dans lequel elles ont vu le jour 
permettent de conclure que la Commission n'a pas agi 
de manière déraisonnable en n'appliquant pas le critère 
de l'investissement prudent pour décider s'il était juste et 
raisonnable d'indemniser OPG de ces dépenses et en re-
fusant le recouvrement de celles-ci. Puisque les dépenses 
en cause sont des dépenses d'exploitation, il est peu 
probable que le refus essuyé dissuade OPG de faire de 
telles dépenses à l'avenir, car les dépenses de la nature 
de celles dont le recouvrement a été refusé sont inhé-
rentes à l'exploitation d'un service public. Aussi, les dé-
penses en cause découlent d'une relation continue entre 
OPG et ses employés. Pareil contexte milite en faveur du 
caractère raisonnable de la décision de l'organisme de 
réglementation de soupeser toute preuve qu'il juge per-
tinente aux fins d'établir un équilibre juste et raisonnable 
entre le service public et les consommateurs, au lieu 
de s'en tenir à une approche excluant le recul. Nul ne 
conteste que les conventions collectives intervenues entre 
le service public et ses employés sont « immuables ». 
Toutefois, si le législateur avait voulu que les dépenses 
qui en sont issues se répercutent inévitablement sur les 
consommateurs, il n'aurait pas jugé opportun d'investir 
la Commission du pouvoir de surveiller les dépenses de 
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les dépenses de rémunération dont le recouvrement a été 
refusé à raison de 145 millions de dollars en partie des 
dépenses convenues et en partie des dépenses relevant 
du pouvoir discrétionnaire de la direction. Elles sont en 
partie convenues parce qu’elles résultent de conventions 
collectives intervenues entre OPG et deux de ses syn-
dicats, et elles relèvent en partie de la discrétion de la 
direction parce qu’OPG conservait une certaine marge 
de manœuvre dans la gestion des niveaux de dotation 
globale compte tenu, entre autres, de l’attrition proje-
tée de l’effectif. Il est déraisonnable de considérer qu’il 
s’agit en totalité de dépenses prévues. Cependant, la 
Commission n’était pas tenue d’appliquer un principe 
de prudence donné pour apprécier ces dépenses. Il n’est 
pas nécessairement déraisonnable, à la lumière du cadre 
réglementaire établi par la Loi de 1998 sur la Commis-
sion de l’énergie de l’Ontario, que la Commission se 
prononce sur les dépenses convenues en employant une 
autre méthode que l’application d’un critère de prudence 
qui exclut le recul. Présumer la prudence aurait été in-
compatible avec le fardeau de la preuve que prévoit la 
Loi de 1998 sur la Commission de l’énergie de l’Onta-
rio et, de ce fait, déraisonnable. Qu’il soit raisonnable 
ou non d’apprécier certaines dépenses avec recul devrait 
plutôt dépendre des circonstances de la décision dont 
s’originent ces dépenses.

Dans la présente affaire, la nature des dépenses li-
tigieuses et le contexte dans lequel elles ont vu le jour 
permettent de conclure que la Commission n’a pas agi 
de manière déraisonnable en n’appliquant pas le critère 
de l’investissement prudent pour décider s’il était juste et 
raisonnable d’indemniser OPG de ces dépenses et en re-
fusant le recouvrement de celles-ci. Puisque les dépenses 
en cause sont des dépenses d’exploitation, il est peu 
probable que le refus essuyé dissuade OPG de faire de 
telles dépenses à l’avenir, car les dépenses de la nature 
de celles dont le recouvrement a été refusé sont inhé-
rentes à l’exploitation d’un service public. Aussi, les dé-
penses en cause découlent d’une relation continue entre 
OPG et ses employés. Pareil contexte milite en faveur du 
caractère raisonnable de la décision de l’organisme de 
réglementation de soupeser toute preuve qu’il juge per-
tinente aux fins d’établir un équilibre juste et raisonnable 
entre le service public et les consommateurs, au lieu 
de s’en tenir à une approche excluant le recul. Nul ne 
conteste que les conventions collectives intervenues entre 
le service public et ses employés sont « immuables ». 
Toutefois, si le législateur avait voulu que les dépenses 
qui en sont issues se répercutent inévitablement sur les 
consommateurs, il n’aurait pas jugé opportun d’investir 
la Commission du pouvoir de surveiller les dépenses de 

as partly committed costs and partly costs subject to 
management discretion. They are partly committed be-
cause they resulted from collective agreements entered 
into between OPG and two of its unions, and partly sub-
ject to management discretion because OPG retained 
some flexibility to manage total staffing levels in light 
of, among other things, projected attrition of the work-
force. It is not reasonable to treat these costs as entirely 
forecast. However, the Board was not bound to apply a 
particular prudence test in evaluating these costs. It is 
not necessarily unreasonable, in light of the particular 
regulatory structure established by the Ontario Energy 
Board Act, 1998, for the Board to evaluate committed 
costs using a method other than a no-hindsight prudence 
review. Applying a presumption of prudence would have 
conflicted with the burden of proof in the Ontario Energy 
Board Act, 1998 and would therefore not have been rea-
sonable. The question of whether it was reasonable to as-
sess a particular cost using hindsight should turn instead 
on the circumstances of that cost.

In this case, the nature of the disputed costs and the en-
vironment in which they arose provide a sufficient basis 
to find that the Board did not act unreasonably in not ap-
plying the prudent investment test in determining whether 
it would be just and reasonable to compensate OPG for 
these costs and disallowing them. Since the costs at issue 
are operating costs, there is little danger that a disallow-
ance of these costs will have a chilling effect on OPG’s 
willingness to incur operating costs in the future, because 
costs of the type disallowed here are an inescapable ele-
ment of operating a utility. Further, the costs at issue arise 
in the context of an ongoing repeat-player relationship 
between OPG and its employees. Such a context supports 
the reasonableness of a regulator’s decision to weigh all 
evidence it finds relevant in striking a just and reasonable 
balance between the utility and consumers, rather than 
confining itself to a no-hindsight approach. There is no 
dispute that collective agreements are “immutable” be-
tween employees and the utility. However, if the legisla-
ture had intended for costs under collective agreements 
to also be inevitably imposed on consumers, it would 
not have seen fit to grant the Board oversight of utility 
compensation costs. The Board’s decision in no way 
purports to force OPG to break its contractual commit-
ments to unionized employees. It was not unreasonable 
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for the Board to adopt a mixed approach that did not rely 
on quantifying the exact share of compensation costs that 
fell into the forecast and committed categories. Such an 
approach represents an exercise of the Board's meth-
odological discretion in addressing a challenging issue 
where these costs did not fit easily into one category or 
the other. 

The Board's disallowance may have adversely im-
pacted OPG's ability to earn its cost of capital in the 
short run. Nevertheless, the disallowance was intended 
to send a clear signal that OPG must take responsibil-
ity for improving its performance. Such a signal may, 
in the short run, provide the necessary impetus for OPG 
to bring its compensation costs in line with what, in the 
Board's opinion, consumers should justly expect to pay 
for an efficiently provided service. Sending such a signal 
is consistent with the Board's market proxy role and its 
objectives under s. 1 of the Ontario Energy Board Act, 
1998. 

Per Abella J. (dissenting): The Board's decision was 
unreasonable because the Board failed to apply the 
methodology set out for itself for evaluating just and 
reasonable payment amounts. It both ignored the legally 
binding nature of the collective agreements between 
Ontario Power Generation and the unions and failed to 
distinguish between committed compensation costs and 
those that were reducible. 

The Board stated in its reasons that it would use two 
kinds of review in order to determine just and reason-
able payment amounts. As to "forecast costs", that is, 
those over which a utility retains discretion and can still 
be reduced or avoided, the Board explained that it would 
review such costs using a wide range of evidence, and 
that the onus would be on the utility to demonstrate that 
its forecast costs were reasonable. A different approach, 
however, would be applied to those costs the company 
could not "take action to reduce". These costs, some-
times called "committed costs", represent binding com-
mitments that leave a utility with no discretion about 
whether to make the payment. The Board explained that 
it would evaluate these costs using a "prudence review". 
The application of a prudence review does not shield 

rémunération d'un service public. La Commission n'en-
tend aucunement, par sa décision, contraindre OPG à 
se soustraire à ses engagements contractuels envers ses 
employés syndiqués. Il n'était pas déraisonnable que la 
Commission opte pour une démarche hybride qui ne se 
fonde pas sur la répartition exacte des dépenses de rému-
nération entre celles qui sont prévues et celles qui sont 
convenues. Pareille démarche correspond à un exercice 
du pouvoir discrétionnaire de la Commission sur le plan 
méthodologique lorsqu'elle est appelée à se prononcer 
sur une question épineuse et que les dépenses en cause 
ne sont pas aisément assimilables à l'une ou l'autre de 
ces catégories. 

Le refus de la Commission a pu nuire à la possibi-
lité qu'OPG obtienne à court terme l'équivalent de son 
coût du capital. Toutefois, il visait à signifier clairement 
à OPG qu'il lui incombe d'accroître sa performance. 
L'envoi d'un tel message peut, à court terme, donner à 
OPG l'impulsion nécessaire pour rapprocher ses dé-
penses de rémunération de ce que, selon la Commission, 
les consommateurs devraient à bon droit s'attendre à 
payer pour la prestation efficace du service. L'envoi d'un 
tel message est conforme au rôle de substitut du marché 
de la Commission et à ses objectifs selon l'article pre-
mier de la Loi de 1998 sur la Commission de l'énergie 
de l'Ontario. 

La juge Abella (dissidente) : La Commission a rendu 
une décision déraisonnable en ce qu'elle n'a pas appliqué 
la méthode qu'elle avait elle-même établie pour détermi-
ner le montant de paiements justes et raisonnables. Elle 
a à la fois méconnu le caractère contraignant en droit des 
conventions collectives liant Ontario Power Generation 
et les syndicats et omis de distinguer les dépenses de ré-
munération convenues de celles qui étaient réductibles. 

Dans ses motifs, la Commission a dit recourir à deux 
examens pour arrêter le montant de paiements justes et 
raisonnables. En ce qui concerne les « dépenses pré-
vues », soit celles à l'égard desquelles le service public 
conserve un pouvoir discrétionnaire et qu'il peut toujours 
réduire ou éviter, la Commission a expliqué qu'elle exa-
minait ces dépenses au regard d'une vaste gamme d'élé-
ments de preuve et qu'il incombait au service public d'en 
démontrer le caractère raisonnable. Cependant, une dé-
marche différente était suivie pour les dépenses à l'égard 
desquelles la société ne pouvait « prendre de mesures de 
réduction ». Ces dépenses, parfois appelées « dépenses 
convenues », résultent d'obligations contractuelles qui ex-
cluent tout pouvoir discrétionnaire permettant au service 
public de ne pas les acquitter. La Commission a expliqué 
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rémunération d’un service public. La Commission n’en-
tend aucunement, par sa décision, contraindre OPG à 
se soustraire à ses engagements contractuels envers ses 
employés syndiqués. Il n’était pas déraisonnable que la 
Commission opte pour une démarche hybride qui ne se 
fonde pas sur la répartition exacte des dépenses de rému-
nération entre celles qui sont prévues et celles qui sont 
convenues. Pareille démarche correspond à un exercice 
du pouvoir discrétionnaire de la Commission sur le plan 
méthodologique lorsqu’elle est appelée à se prononcer 
sur une question épineuse et que les dépenses en cause 
ne sont pas aisément assimilables à l’une ou l’autre de 
ces catégories.

Le refus de la Commission a pu nuire à la possibi-
lité qu’OPG obtienne à court terme l’équivalent de son 
coût du capital. Toutefois, il visait à signifier clairement 
à OPG qu’il lui incombe d’accroître sa performance. 
L’envoi d’un tel message peut, à court terme, donner à 
OPG l’impulsion nécessaire pour rapprocher ses dé-
penses de rémunération de ce que, selon la Commission, 
les consommateurs devraient à bon droit s’attendre à 
payer pour la prestation efficace du service. L’envoi d’un 
tel message est conforme au rôle de substitut du marché 
de la Commission et à ses objectifs selon l’article pre-
mier de la Loi de 1998 sur la Commission de l’énergie 
de l’Ontario.

La juge Abella (dissidente) : La Commission a rendu 
une décision déraisonnable en ce qu’elle n’a pas appliqué 
la méthode qu’elle avait elle-même établie pour détermi-
ner le montant de paiements justes et raisonnables. Elle 
a à la fois méconnu le caractère contraignant en droit des 
conventions collectives liant Ontario Power Generation 
et les syndicats et omis de distinguer les dépenses de ré-
munération convenues de celles qui étaient réductibles.

Dans ses motifs, la Commission a dit recourir à deux 
examens pour arrêter le montant de paiements justes et 
raisonnables. En ce qui concerne les «  dépenses pré-
vues », soit celles à l’égard desquelles le service public 
conserve un pouvoir discrétionnaire et qu’il peut toujours 
réduire ou éviter, la Commission a expliqué qu’elle exa-
minait ces dépenses au regard d’une vaste gamme d’élé-
ments de preuve et qu’il incombait au service public d’en 
démontrer le caractère raisonnable. Cependant, une dé-
marche différente était suivie pour les dépenses à l’égard 
desquelles la société ne pouvait « prendre de mesures de 
réduction ». Ces dépenses, parfois appelées « dépenses 
convenues », résultent d’obligations contractuelles qui ex-
cluent tout pouvoir discrétionnaire permettant au service 
public de ne pas les acquitter. La Commission a expliqué  

for the Board to adopt a mixed approach that did not rely 
on quantifying the exact share of compensation costs that 
fell into the forecast and committed categories. Such an 
approach represents an exercise of the Board’s meth-
odological discretion in addressing a challenging issue 
where these costs did not fit easily into one category or 
the other.

The Board’s disallowance may have adversely im-
pacted OPG’s ability to earn its cost of capital in the 
short run. Nevertheless, the disallowance was intended 
to send a clear signal that OPG must take responsibil-
ity for improving its performance. Such a signal may, 
in the short run, provide the necessary impetus for OPG 
to bring its compensation costs in line with what, in the 
Board’s opinion, consumers should justly expect to pay 
for an efficiently provided service. Sending such a signal 
is consistent with the Board’s market proxy role and its 
objectives under s. 1 of the Ontario Energy Board Act, 
1998.

Per Abella J. (dissenting): The Board’s decision was 
unreasonable because the Board failed to apply the 
methodology set out for itself for evaluating just and 
reasonable payment amounts. It both ignored the legally 
binding nature of the collective agreements between 
Ontario Power Generation and the unions and failed to 
distinguish between committed compensation costs and 
those that were reducible.

The Board stated in its reasons that it would use two 
kinds of review in order to determine just and reason-
able payment amounts. As to “forecast costs”, that is, 
those over which a utility retains discretion and can still 
be reduced or avoided, the Board explained that it would 
review such costs using a wide range of evidence, and 
that the onus would be on the utility to demonstrate that 
its forecast costs were reasonable. A different approach, 
however, would be applied to those costs the company 
could not “take action to reduce”. These costs, some-
times called “committed costs”, represent binding com-
mitments that leave a utility with no discretion about 
whether to make the payment. The Board explained that 
it would evaluate these costs using a “prudence review”.
The application of a prudence review does not shield 
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these costs from scrutiny, but it does include a presump-
tion that the costs were prudently incurred. 

Rather than apply the methodology it set out for itself, 
however, the Board assessed all compensation costs in 
Ontario Power Generation's collective agreements as ad-
justable forecast costs, without determining whether any 
of them were costs for which there is no opportunity for 
the company to take action to reduce. The Board's failure 
to separately assess the compensation costs committed 
as a result of the collective agreements from other com-
pensation costs, ignored not only its own methodological 
template, but labour law as well. 

The compensation costs for approximately 90 per cent 
of Ontario Power Generation's regulated workforce were 
established through legally binding collective agreements 
which obligated the utility to pay fixed levels of compen-
sation, regulated staffing levels, and provided unionized 
employees with employment security. The obligations 
contained in these collective agreements were immutable 
and legally binding commitments. The agreements there-
fore did not just leave the utility with limited flexibility 
regarding overall compensation or staffing levels, they 
made it illegal for the utility to alter the compensation 
and staffing levels of 90 per cent of its regulated work-
force in a manner that was inconsistent with its commit-
ments under the agreements. 

The Board, however, applying the methodology it said 
it would use for the utility's forecast costs, put the onus 
on Ontario Power Generation to prove the reasonable-
ness of all its compensation costs and concluded that it 
had failed to provide compelling evidence or documenta-
tion or analysis to justify compensation levels. Had the 
Board used the approach it said it would use for costs 
the company had no opportunity to reduce, it would have 
used an after-the-fact prudence review, with a rebuttable 
presumption that the utility's expenditures were reason-
able. 

It may well be that Ontario Power Generation has the 
ability to manage some staffing levels through attrition or 
other mechanisms that did not breach the utility's com-
mitments under its collective agreements, and that these 
costs may therefore properly be characterized as forecast 

qu'elle appréciait ces dépenses en se livrant à un « con-
trôle de la prudence ». L'application du principe de la 
prudence ne soustrait pas ces dépenses à tout examen, 
mais elle présume que les dépenses ont été faites de ma-
nière prudente. 

Toutefois, au lieu d'appliquer la méthode qu'elle avait 
elle-même établie, la Commission a considéré toutes 
les dépenses de rémunération issues des conventions 
collectives d'Ontario Power Generation comme des dé-
penses prévues ajustables sans se demander s'il s'agis-
sait en partie de dépenses pour lesquelles la société ne 
pouvait prendre de mesures de réduction. Par son omis-
sion d'apprécier les dépenses de rémunération issues des 
conventions collectives séparément des autres dépenses 
de rémunération, la Commission a méconnu à la fois son 
propre cadre méthodologique et le droit du travail. 

Les dépenses de rémunération visant environ 90 p. 100 
de l'effectif obligatoire d'Ontario Power Generation 
étaient établies par des conventions collectives contrai-
gnantes en droit qui imposaient des barèmes de rémuné-
ration fixes, qui déterminaient les niveaux de dotation et 
qui garantissaient la sécurité d'emploi des employés syn-
diqués. Les obligations contractées dans ces conventions 
collectives constituaient des engagements immuables 
ayant force obligatoire. Ces conventions ne laissaient pas 
seulement au service public peu de marge de manoeuvre 
quant aux barèmes de rémunération et aux niveaux de 
dotation dans leur ensemble, elles rendaient illégale la 
modification par le service public — d'une manière in-
compatible avec les engagements qu'il y prenait — des 
barèmes de rémunération et des niveaux de dotation quant 
à 90 p. 100 de son effectif obligatoire. 

Or, en appliquant la méthode qu'elle avait dit qu'elle 
utiliserait à l'égard des dépenses prévues du service pu-
blic, la Commission a en fait obligé Ontario Power Ge-
neration à prouver le caractère raisonnable de toutes ses 
dépenses de rémunération et a conclu que l'entreprise 
n'avait présenté ni preuve convaincante, ni documents ou 
analyses qui justifiaient les barèmes de rémunération. Si 
elle avait eu recours à l'approche qu'elle avait dit qu'elle 
utiliserait pour les dépenses à l'égard desquelles la so-
ciété ne pouvait « prendre de mesures de réduction », la 
Commission aurait contrôlé la prudence des dépenses 
après coup et appliqué la présomption réfutable selon la-
quelle elles étaient raisonnables. 

Il se peut fort bien qu'Ontario Power Generation puisse 
modifier certains niveaux de dotation par voie d'attrition 
ou grâce à d'autres mécanismes qui ne vont pas à l'en-
contre de ses obligations suivant les conventions collec-
tives. Il se peut fort bien aussi que les dépenses puissent 
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qu’elle appréciait ces dépenses en se livrant à un « con
trôle de la prudence ». L’application du principe de la 
prudence ne soustrait pas ces dépenses à tout examen, 
mais elle présume que les dépenses ont été faites de ma-
nière prudente.

Toutefois, au lieu d’appliquer la méthode qu’elle avait 
elle-même établie, la Commission a considéré toutes 
les dépenses de rémunération issues des conventions 
collectives d’Ontario Power Generation comme des dé-
penses prévues ajustables sans se demander s’il s’agis-
sait en partie de dépenses pour lesquelles la société ne 
pouvait prendre de mesures de réduction. Par son omis-
sion d’apprécier les dépenses de rémunération issues des 
conventions collectives séparément des autres dépenses 
de rémunération, la Commission a méconnu à la fois son 
propre cadre méthodologique et le droit du travail.

Les dépenses de rémunération visant environ 90 p. 100 
de l’effectif obligatoire d’Ontario Power Generation 
étaient établies par des conventions collectives contrai-
gnantes en droit qui imposaient des barèmes de rémuné-
ration fixes, qui déterminaient les niveaux de dotation et 
qui garantissaient la sécurité d’emploi des employés syn-
diqués. Les obligations contractées dans ces conventions 
collectives constituaient des engagements immuables 
ayant force obligatoire. Ces conventions ne laissaient pas 
seulement au service public peu de marge de manœuvre 
quant aux barèmes de rémunération et aux niveaux de 
dotation dans leur ensemble, elles rendaient illégale la 
modification par le service public — d’une manière in-
compatible avec les engagements qu’il y prenait — des 
barèmes de rémunération et des niveaux de dotation quant 
à 90 p. 100 de son effectif obligatoire.

Or, en appliquant la méthode qu’elle avait dit qu’elle 
utiliserait à l’égard des dépenses prévues du service pu-
blic, la Commission a en fait obligé Ontario Power Ge-
neration à prouver le caractère raisonnable de toutes ses 
dépenses de rémunération et a conclu que l’entreprise 
n’avait présenté ni preuve convaincante, ni documents ou 
analyses qui justifiaient les barèmes de rémunération. Si 
elle avait eu recours à l’approche qu’elle avait dit qu’elle 
utiliserait pour les dépenses à l’égard desquelles la so-
ciété ne pouvait « prendre de mesures de réduction », la 
Commission aurait contrôlé la prudence des dépenses 
après coup et appliqué la présomption réfutable selon la-
quelle elles étaient raisonnables.

Il se peut fort bien qu’Ontario Power Generation puisse 
modifier certains niveaux de dotation par voie d’attrition 
ou grâce à d’autres mécanismes qui ne vont pas à l’en-
contre de ses obligations suivant les conventions collec-
tives. Il se peut fort bien aussi que les dépenses puissent 

these costs from scrutiny, but it does include a presump-
tion that the costs were prudently incurred.

Rather than apply the methodology it set out for itself, 
however, the Board assessed all compensation costs in 
Ontario Power Generation’s collective agreements as ad-
justable forecast costs, without determining whether any 
of them were costs for which there is no opportunity for 
the company to take action to reduce. The Board’s failure 
to separately assess the compensation costs committed 
as a result of the collective agreements from other com-
pensation costs, ignored not only its own methodological 
template, but labour law as well.

The compensation costs for approximately 90 per cent 
of Ontario Power Generation’s regulated workforce were 
established through legally binding collective agreements 
which obligated the utility to pay fixed levels of compen-
sation, regulated staffing levels, and provided unionized 
employees with employment security. The obligations 
contained in these collective agreements were immutable 
and legally binding commitments. The agreements there-
fore did not just leave the utility with limited flexibility 
regarding overall compensation or staffing levels, they 
made it illegal for the utility to alter the compensation 
and staffing levels of 90 per cent of its regulated work-
force in a manner that was inconsistent with its commit-
ments under the agreements.

The Board, however, applying the methodology it said 
it would use for the utility’s forecast costs, put the onus 
on Ontario Power Generation to prove the reasonable-
ness of all its compensation costs and concluded that it 
had failed to provide compelling evidence or documenta-
tion or analysis to justify compensation levels. Had the 
Board used the approach it said it would use for costs 
the company had no opportunity to reduce, it would have 
used an after-the-fact prudence review, with a rebuttable 
presumption that the utility’s expenditures were reason-
able.

It may well be that Ontario Power Generation has the 
ability to manage some staffing levels through attrition or 
other mechanisms that did not breach the utility’s com-
mitments under its collective agreements, and that these 
costs may therefore properly be characterized as forecast 
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costs. But no factual findings were made by the Board 
about the extent of any such flexibility. There is in fact 
no evidence in the record, nor any evidence cited in the 
Board's decision, setting out what proportion of Ontario 
Power Generation's compensation costs were fixed and 
what proportion remained subject to the utility's discre-
tion. Given that collective agreements are legally bind-
ing, it was unreasonable for the Board to assume that 
Ontario Power Generation could reduce the costs fixed 
by these contracts in the absence of any evidence to that 
effect. 

Selecting a test which is more likely to confirm the 
Board's assumption that collectively-bargained costs 
are excessive, misconceives the point of the exercise, 
namely, to determine whether those costs were in fact 
excessive. Blaming collective bargaining for what are as-
sumed to be excessive costs, imposes the appearance of 
an ideologically-driven conclusion on what is intended 
to be a principled methodology based on a distinction 
between committed and forecast costs, not between 
costs which are collectively bargained and those which 
are not. While the Board has wide discretion to fix pay-
ment amounts that are just and reasonable and, subject 
to certain limitations, to establish the methodology used 
to determine such amounts, once the Board establishes a 
methodology, it is, at the very least, required to faithfully 
apply it. 

Absent methodological clarity and predictability, On-
tario Power Generation would be unable to know how 
to determine what expenditures and investments to make 
and how to present them to the Board for review. Wan-
dering sporadically from approach to approach, or failing 
to apply the methodology it declares itself to be follow-
ing, creates uncertainty and leads, inevitably, to need-
lessly wasting public time and resources in constantly 
having to anticipate and respond to moving regulatory 
targets. Whether or not one can fault the Board for fail-
ing to use a particular methodology, what the Board can 
unquestionably be analytically faulted for, is evaluating 
all compensation costs fixed by collective agreements as 
being amenable to adjustment. Treating these compensa-
tion costs as reducible was unreasonable. 

donc être assimilées à juste titre à des dépenses prévues. 
La Commission n'a toutefois tiré aucune conclusion de 
fait sur l'étendue d'une telle marge de manoeuvre. En 
fait, aucun élément du dossier ou de la preuve invoquée 
par la Commission n'indique dans quelle proportion les 
dépenses de rémunération d'Ontario Power Generation 
étaient fixes et dans quelle proportion elles demeuraient 
assujetties au pouvoir discrétionnaire du service public. 
Comme les conventions collectives sont contraignantes en 
droit, il était déraisonnable que la Commission présume 
qu'Ontario Power Generation pouvait réduire les dé-
penses déterminées par ces contrats en l'absence de toute 
preuve en ce sens. 

En choisissant un critère éminemment susceptible de 
confirmer l'hypothèse de la Commission selon laquelle 
les dépenses issues de négociations collectives sont ex-
cessives, on se méprend sur l'objectif de la démarche, 
qui est de déterminer si ces dépenses étaient bel et bien 
excessives. Imputer à la négociation collective ce que 
l'on suppose constituer des dépenses excessives revient à 
substituer ce qui a l'apparence d'une conclusion idéolo-
gique à ce qui est censé résulter d'une méthode d'analyse 
raisonnée qui distingue entre les dépenses convenues 
et les dépenses prévues, non entre les dépenses issues 
de négociations collectives et celles qui ne le sont pas. 
Même si la Commission jouit d'un vaste pouvoir discré-
tionnaire lui permettant de déterminer les paiements qui 
sont justes et raisonnables et, à l'intérieur de certaines 
limites, de définir la méthode utilisée pour établir le 
montant de ces paiements, dès lors qu'elle a établi une 
telle méthode, elle doit à tout le moins l'appliquer avec 
constance. 

En l'absence de clarté et de prévisibilité quant à la 
méthode à appliquer, Ontario Power Generation ne peut 
savoir comment déterminer les dépenses et les investisse-
ments à faire et de quelle manière les soumettre à l'exa-
men de la Commission. Passer sporadiquement d'une 
approche à une autre ou ne pas appliquer la méthode 
que l'on prétend appliquer crée de l'incertitude et mène 
inévitablement au gaspillage inutile du temps et des res-
sources publics en ce qu'il faut constamment anticiper 
un objectif réglementaire fluctuant et s'y ajuster. On peut 
reprocher ou non à la Commission de ne pas avoir ap-
pliqué une certaine méthode, mais on peut assurément 
lui reprocher, sur le plan analytique, d'avoir considéré 
toutes les dépenses de rémunération déterminées par des 
conventions collectives comme des dépenses ajustables. 
Voir dans ces dépenses des dépenses réductibles est à 
mon sens déraisonnable. 
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droit, il était déraisonnable que la Commission présume 
qu’Ontario Power Generation pouvait réduire les dé-
penses déterminées par ces contrats en l’absence de toute 
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sont justes et raisonnables et, à l’intérieur de certaines 
limites, de définir la méthode utilisée pour établir le 
montant de ces paiements, dès lors qu’elle a établi une 
telle méthode, elle doit à tout le moins l’appliquer avec 
constance.

En l’absence de clarté et de prévisibilité quant à la 
méthode à appliquer, Ontario Power Generation ne peut 
savoir comment déterminer les dépenses et les investisse-
ments à faire et de quelle manière les soumettre à l’exa-
men de la Commission. Passer sporadiquement d’une 
approche à une autre ou ne pas appliquer la méthode 
que l’on prétend appliquer crée de l’incertitude et mène 
inévitablement au gaspillage inutile du temps et des res-
sources publics en ce qu’il faut constamment anticiper 
un objectif réglementaire fluctuant et s’y ajuster. On peut 
reprocher ou non à la Commission de ne pas avoir ap-
pliqué une certaine méthode, mais on peut assurément 
lui reprocher, sur le plan analytique, d’avoir considéré 
toutes les dépenses de rémunération déterminées par des 
conventions collectives comme des dépenses ajustables. 
Voir dans ces dépenses des dépenses réductibles est à 
mon sens déraisonnable.

costs. But no factual findings were made by the Board 
about the extent of any such flexibility. There is in fact 
no evidence in the record, nor any evidence cited in the 
Board’s decision, setting out what proportion of Ontario 
Power Generation’s compensation costs were fixed and 
what proportion remained subject to the utility’s discre-
tion. Given that collective agreements are legally bind-
ing, it was unreasonable for the Board to assume that 
Ontario Power Generation could reduce the costs fixed 
by these contracts in the absence of any evidence to that 
effect.

Selecting a test which is more likely to confirm the 
Board’s assumption that collectively-bargained costs 
are excessive, misconceives the point of the exercise, 
namely, to determine whether those costs were in fact 
excessive. Blaming collective bargaining for what are as-
sumed to be excessive costs, imposes the appearance of 
an ideologically-driven conclusion on what is intended 
to be a principled methodology based on a distinction 
between committed and forecast costs, not between 
costs which are collectively bargained and those which 
are not. While the Board has wide discretion to fix pay-
ment amounts that are just and reasonable and, subject 
to certain limitations, to establish the methodology used 
to determine such amounts, once the Board establishes a 
methodology, it is, at the very least, required to faithfully 
apply it.

Absent methodological clarity and predictability, On-
tario Power Generation would be unable to know how 
to determine what expenditures and investments to make 
and how to present them to the Board for review. Wan-
dering sporadically from approach to approach, or failing 
to apply the methodology it declares itself to be follow-
ing, creates uncertainty and leads, inevitably, to need-
lessly wasting public time and resources in constantly 
having to anticipate and respond to moving regulatory 
targets. Whether or not one can fault the Board for fail-
ing to use a particular methodology, what the Board can 
unquestionably be analytically faulted for, is evaluating 
all compensation costs fixed by collective agreements as 
being amenable to adjustment. Treating these compensa-
tion costs as reducible was unreasonable.
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The appeal should accordingly be dismissed, the 
Board's decision set aside, and the matter remitted to the 
Board for reconsideration. 
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[2015] 3 R.C.S. ONTARIO c. ONTARIO POWER GENERATION Le juge Rothstein 159 

The judgment of McLachlin C.J. and Rothstein, 
Cromwell, Moldaver, Karakatsanis and Gascon JJ. 
was delivered by 

[1] ROTHSTEIN J. - In Ontario, utility rates are 
regulated through a process by which a utility seeks 
approval from the Ontario Energy Board ("Board") 
for costs the utility has incurred or expects to in-
cur in a specified period of time. Where the Board 
approves of costs, they are incorporated into utility 
rates such that the utility receives payment amounts 
to cover the approved expenditures. This case con-
cerns the decision of the Board to disallow certain 
payment amounts applied for by Ontario Power 
Generation Inc. ("OPG") as part of its rate appli-
cation covering the 2011-2012 operating period. 
Specifically, the Board disallowed $145 million in 
labour compensation costs related to OPG's nuclear 
operations on the grounds that OPG's labour costs 
were out of step with those of comparable entities 
in the regulated power generation industry. 

[2] OPG appealed the Board's decision to the On-
tario Divisional Court. A majority of the court dis-
missed the appeal and upheld the decision of the 
Board. OPG then appealed that decision to the On-
tario Court of Appeal, which set aside the decisions 
of the Divisional Court and the Board and remitted 
the matter to the Board for redetermination in ac-
cordance with its reasons. The Board now appeals 
to this Court. 

[3] OPG asserts that the Board's decision to disal-
low these labour compensation costs was unreason-
able. The crux of OPG's argument is that the Board 
is legally required to compensate OPG for all of its 
prudently committed or incurred costs. OPG asserts 
that prudence in this context has a particular meth-
odological meaning that requires the Board to as-
sess the reasonableness of OPG's decisions to incur 
or commit to costs at the time the decisions to incur 
or commit to the costs were made and that OPG 
ought to benefit from a presumption of prudence. 
Because the Board did not employ this prudence 

Version frangaise du jugement de la juge en 
chef McLachlin et des juges Rothstein, Cromwell, 
Moldaver, Karakatsanis et Gascon rendu par 

[1] LE JUGE ROTHSTEIN - En Ontario, la tarifi-
cation d'un service public est reglementee, de sorte 
que ce dernier doit obtenir de la Commission de 
l'energie de l'Ontario (« Commission ») l'appro-
bation des depenses qu'il a faites ou qu'il prevoit 
faire pendant une periode donnee. Lorsque cette 
approbation est obtenue, les tarifs sont rajustes de 
maniere que l'entreprise touche des paiements qui 
correspondent a ses depenses. Le present pourvoi 
vise la decision de la Commission de refuser cer-
tains paiements a Ontario Power Generation Inc. 
(« OPG ») par suite de sa demande d' approbation 
de tarifs pour la periode 2011-2012. Plus particu-
lierement, la Commission a refuse d' approuver des 
depenses de 145 millions de dollars au titre de la 
remuneration du personnel affecte aux installations 
nucleaires au motif que le cofit de la main-d'oeuvre 
d'OPG etait en rupture avec celui d' organismes 
comparables dans le secteur reglemente de la pro-
duction d'energie. 

[2] OPG en a appele devant la Cour divisionnaire 
de l'Ontario, dont les juges majoritaires ont rejete 
l'appel et confirme la decision de la Commission. 
OPG s'est alors adressee a la Cour d'appel de l'On-
tario, qui a annuld les decisions de la Cour division-
naire et de la Commission, puis renvoye le dossier 
a la Commission afin qu'elle rende une nouvelle 
decision conforme a ses motifs. La Commission in-
terjette aujourd'hui appel devant notre Cour. 

[3] OPG soutient que le refus de la Commission 
d' approuver ces depenses de remuneration de ses 
employes est deraisonnable. Sa these veut essen-
tiellement que la Commission soit legalement te-
nue de l'indemniser de la totalite des depenses 
faites ou convenues avec prudence. OPG pretend 
que, dans ce contexte, la prudence se definit selon 
une methode particuliere qui exige de la Commis-
sion qu'elle determine si, au moment ou elles ont 
ete prises, les decisions de faire les depenses ou de 
convenir des depenses etaient raisonnables. Elle 
soutient en outre qu'une presomption de prudence 
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[2015] 3 R.C.S. 159ONTARIO  c.  ONTARIO POWER GENERATION    Le juge Rothstein

Version française du jugement de la juge en 
chef McLachlin et des juges Rothstein, Cromwell, 
Moldaver, Karakatsanis et Gascon rendu par

[1]	 Le juge Rothstein — En Ontario, la tarifi-
cation d’un service public est réglementée, de sorte 
que ce dernier doit obtenir de la Commission de 
l’énergie de l’Ontario (« Commission ») l’appro-
bation des dépenses qu’il a faites ou qu’il prévoit 
faire pendant une période donnée. Lorsque cette 
approbation est obtenue, les tarifs sont rajustés de 
manière que l’entreprise touche des paiements qui 
correspondent à ses dépenses. Le présent pourvoi 
vise la décision de la Commission de refuser cer-
tains paiements à Ontario Power Generation Inc. 
(« OPG ») par suite de sa demande d’approbation 
de tarifs pour la période 2011-2012. Plus particu-
lièrement, la Commission a refusé d’approuver des 
dépenses de 145 millions de dollars au titre de la 
rémunération du personnel affecté aux installations 
nucléaires au motif que le coût de la main-d’œuvre 
d’OPG était en rupture avec celui d’organismes 
comparables dans le secteur réglementé de la pro-
duction d’énergie.

[2]	 OPG en a appelé devant la Cour divisionnaire 
de l’Ontario, dont les juges majoritaires ont rejeté 
l’appel et confirmé la décision de la Commission. 
OPG s’est alors adressée à la Cour d’appel de l’On-
tario, qui a annulé les décisions de la Cour division-
naire et de la Commission, puis renvoyé le dossier 
à la Commission afin qu’elle rende une nouvelle 
décision conforme à ses motifs. La Commission in-
terjette aujourd’hui appel devant notre Cour.

[3]	 OPG soutient que le refus de la Commission 
d’approuver ces dépenses de rémunération de ses 
employés est déraisonnable. Sa thèse veut essen-
tiellement que la Commission soit légalement te-
nue de l’indemniser de la totalité des dépenses 
faites ou convenues avec prudence. OPG prétend 
que, dans ce contexte, la prudence se définit selon 
une méthode particulière qui exige de la Commis-
sion qu’elle détermine si, au moment où elles ont 
été prises, les décisions de faire les dépenses ou de 
convenir des dépenses étaient raisonnables. Elle 
soutient en outre qu’une présomption de prudence 

The judgment of McLachlin C.J. and Rothstein, 
Cromwell, Moldaver, Karakatsanis and Gascon JJ. 
was delivered by

[1]	 Rothstein J. — In Ontario, utility rates are 
regulated through a process by which a utility seeks 
approval from the Ontario Energy Board (“Board”) 
for costs the utility has incurred or expects to in-
cur in a specified period of time. Where the Board 
approves of costs, they are incorporated into utility 
rates such that the utility receives payment amounts 
to cover the approved expenditures. This case con-
cerns the decision of the Board to disallow certain 
payment amounts applied for by Ontario Power 
Generation Inc. (“OPG”) as part of its rate appli-
cation covering the 2011-2012 operating period. 
Specifically, the Board disallowed $145 million in 
labour compensation costs related to OPG’s nuclear 
operations on the grounds that OPG’s labour costs 
were out of step with those of comparable entities 
in the regulated power generation industry.

[2]	 OPG appealed the Board’s decision to the On-
tario Divisional Court. A majority of the court dis-
missed the appeal and upheld the decision of the 
Board. OPG then appealed that decision to the On-
tario Court of Appeal, which set aside the decisions 
of the Divisional Court and the Board and remitted 
the matter to the Board for redetermination in ac-
cordance with its reasons. The Board now appeals 
to this Court.

[3]	 OPG asserts that the Board’s decision to disal-
low these labour compensation costs was unreason-
able. The crux of OPG’s argument is that the Board 
is legally required to compensate OPG for all of its 
prudently committed or incurred costs. OPG asserts 
that prudence in this context has a particular meth-
odological meaning that requires the Board to as-
sess the reasonableness of OPG’s decisions to incur 
or commit to costs at the time the decisions to incur 
or commit to the costs were made and that OPG 
ought to benefit from a presumption of prudence. 
Because the Board did not employ this prudence 
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methodology, OPG argues that its decision was un-
reasonable. 

[4] The Board argues that a particular "prudence 
test" methodology is not compelled by law, and 
that in any case the costs disallowed here were not 
"committed" nuclear compensation costs, but are 
better characterized as forecast costs. 

[5] OPG also raises concerns regarding the Board's 
role in acting as a party on appeal from its own de-
cision. OPG argues that in this case, the Board's 
aggressive and adversarial defence of its original de-
cision was improper, and that the Board attempted to 
use the appeal to "bootstrap" its original decision by 
making additional arguments on appeal. 

[6] The Board asserts that the scope of its authority 
to argue on appeal was settled when it was granted 
full party rights in connection with the granting of 
leave by this Court. Alternatively, the Board argues 
that the structure of utilities regulation in Ontario 
makes it necessary and important for it to argue the 
merits of its decisions on appeal. 

[7] In my opinion, the labour compensation costs 
which led to the $145 million disallowance are best 
understood as partly committed costs and partly 
costs subject to management discretion. They are 
partly committed because they resulted from col-
lective agreements entered into between OPG and 
two of its unions, and partly subject to management 
discretion because OPG retained some flexibility to 
manage total staffing levels in light of, among other 
things, projected attrition of the workforce. It is not 
reasonable to treat these costs as entirely forecast. 
However, I do not agree with OPG that the Board 
was bound to apply a particular prudence test in 
evaluating these costs. The Ontario Energy Board 
Act, 1998, S.O. 1998, c. 15, Sch. B, and associated 
regulations give the Board broad latitude to deter-
mine the methodology it uses in assessing utility 

doit s'appliquer à son bénéfice. La Commission 
n'ayant pas eu recours à pareille méthode pour se 
prononcer sur la prudence d' OPG, sa décision se-
rait déraisonnable. 

[4] La Commission rétorque que la loi ne l'oblige 
pas à employer quelque méthode pour appliquer 
le « principe de la prudence » et que, de toute ma-
nière, les dépenses de rémunération des employés 
du secteur nucléaire refusées en l'espèce n'étaient 
pas des dépenses « convenues », mais bien des dé-
penses prévues. 

[5] OPG déplore par ailleurs que la Commission 
soit partie à l'appel de sa propre décision. Selon 
elle, la manière agressive et conflictuelle dont la 
Commission a défendu sa décision initiale n'était 
pas justifiée, et la Commission tente de se servir 
de l'appel pour « s'auto-justifier » en formulant de 
nouveaux arguments à l'appui de sa décision ini-
tiale. 

[6] La Commission fait valoir que la Cour a cir-
conscrit la faculté qu'elle avait de plaider en appel 
lorsqu'elle lui a reconnu tous les droits d'une partie 
au moment d'autoriser le pourvoi. Subsidiairement, 
elle soutient que la manière dont les services pu-
blics sont réglementés en Ontario fait en sorte qu'il 
est nécessaire et important qu'elle défende la jus-
tesse de ses décisions portées en appel. 

[7] Il convient mieux, à mon sens, de voir dans 
les dépenses de rémunération qui ont été refusées à 
raison de 145 millions de dollars en partie des dé-
penses convenues et en partie des dépenses relevant 
du pouvoir discrétionnaire de la direction. Elles 
sont en partie convenues parce qu'elles résultent 
de conventions collectives intervenues entre OPG 
et deux syndicats, et elles relèvent en partie de la 
discrétion de la direction parce qu'OPG conserve 
une certaine marge de manoeuvre dans la gestion 
des niveaux de dotation globale compte tenu, entre 
autres, de l'attrition projetée de l'effectif. Il est dé-
raisonnable de considérer qu'il s'agit en totalité de 
dépenses prévues. Je ne crois cependant pas, mal-
gré ce qu'affirme OPG, que la Commission était 
tenue d'appliquer un principe de prudence donné 
pour apprécier les dépenses. La Loi de 1998 sur la 
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doit s’appliquer à son bénéfice. La Commission 
n’ayant pas eu recours à pareille méthode pour se 
prononcer sur la prudence d’OPG, sa décision se-
rait déraisonnable.

[4]	 La Commission rétorque que la loi ne l’oblige 
pas à employer quelque méthode pour appliquer 
le « principe de la prudence » et que, de toute ma-
nière, les dépenses de rémunération des employés 
du secteur nucléaire refusées en l’espèce n’étaient 
pas des dépenses « convenues », mais bien des dé-
penses prévues.

[5]	 OPG déplore par ailleurs que la Commission 
soit partie à l’appel de sa propre décision. Selon 
elle, la manière agressive et conflictuelle dont la 
Commission a défendu sa décision initiale n’était 
pas justifiée, et la Commission tente de se servir 
de l’appel pour « s’auto-justifier » en formulant de 
nouveaux arguments à l’appui de sa décision ini-
tiale.

[6]	 La Commission fait valoir que la Cour a cir-
conscrit la faculté qu’elle avait de plaider en appel 
lorsqu’elle lui a reconnu tous les droits d’une partie 
au moment d’autoriser le pourvoi. Subsidiairement, 
elle soutient que la manière dont les services pu-
blics sont réglementés en Ontario fait en sorte qu’il 
est nécessaire et important qu’elle défende la jus-
tesse de ses décisions portées en appel.

[7]	 Il convient mieux, à mon sens, de voir dans 
les dépenses de rémunération qui ont été refusées à 
raison de 145 millions de dollars en partie des dé-
penses convenues et en partie des dépenses relevant 
du pouvoir discrétionnaire de la direction. Elles 
sont en partie convenues parce qu’elles résultent 
de conventions collectives intervenues entre OPG 
et deux syndicats, et elles relèvent en partie de la 
discrétion de la direction parce qu’OPG conserve 
une certaine marge de manœuvre dans la gestion 
des niveaux de dotation globale compte tenu, entre 
autres, de l’attrition projetée de l’effectif. Il est dé-
raisonnable de considérer qu’il s’agit en totalité de 
dépenses prévues. Je ne crois cependant pas, mal-
gré ce qu’affirme OPG, que la Commission était 
tenue d’appliquer un principe de prudence donné 
pour apprécier les dépenses. La Loi de 1998 sur la 

methodology, OPG argues that its decision was un-
reasonable.

[4]	 The Board argues that a particular “prudence 
test” methodology is not compelled by law, and 
that in any case the costs disallowed here were not 
“committed” nuclear compensation costs, but are 
better characterized as forecast costs.

[5]	 OPG also raises concerns regarding the Board’s 
role in acting as a party on appeal from its own de-
cision. OPG argues that in this case, the Board’s 
aggressive and adversarial defence of its original de-
cision was improper, and that the Board attempted to 
use the appeal to “bootstrap” its original decision by 
making additional arguments on appeal.

[6]	 The Board asserts that the scope of its authority 
to argue on appeal was settled when it was granted 
full party rights in connection with the granting of 
leave by this Court. Alternatively, the Board argues 
that the structure of utilities regulation in Ontario 
makes it necessary and important for it to argue the 
merits of its decisions on appeal.

[7]	 In my opinion, the labour compensation costs 
which led to the $145 million disallowance are best 
understood as partly committed costs and partly 
costs subject to management discretion. They are 
partly committed because they resulted from col-
lective agreements entered into between OPG and 
two of its unions, and partly subject to management 
discretion because OPG retained some flexibility to 
manage total staffing levels in light of, among other 
things, projected attrition of the workforce. It is not 
reasonable to treat these costs as entirely forecast. 
However, I do not agree with OPG that the Board 
was bound to apply a particular prudence test in 
evaluating these costs. The Ontario Energy Board 
Act, 1998, S.O. 1998, c. 15, Sch. B, and associated 
regulations give the Board broad latitude to deter-
mine the methodology it uses in assessing utility 
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costs, subject to the Board's ultimate duty to ensure 
that payment amounts it orders be just and reason-
able to both the utility and consumers. 

[8] In this case, the nature of the disputed costs 
and the environment in which they arose provide a 
sufficient basis to find that the Board did not act un-
reasonably in disallowing the costs. 

[9] Regarding the Board's role on appeal, I do not 
find that the Board acted improperly in arguing the 
merits of this case, nor do I find that the arguments 
raised on appeal amount to impermissible "boot-
strapping". 

[10] Accordingly, I would allow the appeal, set 
aside the decision of the Court of Appeal, and rein-
state the decision of the Board. 

I. Regulatory Framework 

[11] The Ontario Energy Board Act, 1998 estab-
lishes the Board as a regulatory body with authority 
to oversee, among other things, electricity genera-
tion in the province of Ontario. Section 1 sets out 
the objectives of the Board in regulating electricity, 
which include: 

1. (1) . .. 

1. To protect the interests of consumers with respect 
to prices and the adequacy, reliability and quality of 
electricity service. 

2. To promote economic efficiency and cost effective-
ness in the generation, transmission, distribution, 
sale and demand management of electricity and to 
facilitate the maintenance of a financially viable 
electricity industry. 

Accordingly, the Board must ensure that it regu-
lates with an eye to balancing both consumer inter-
ests and the efficiency and financial viability of the 

Commission de l'énergie de l'Ontario, L.O. 1998, 
c. 15, ann. B, et ses règlements connexes accordent 
à la Commission une grande latitude dans le choix 
d'une méthode pour apprécier les dépenses d'un 
service public, sous réserve de l'obligation de faire 
en sorte que, au final, les paiements qu'elle ordonne 
soient justes et raisonnables vis-à-vis à la fois du 
service public et du consommateur. 

[8] Dans la présente affaire, la nature des dé-
penses litigieuses et le contexte dans lequel elles 
ont vu le jour permettent de conclure que la Com-
mission n'a pas agi de manière déraisonnable en re-
fusant de les approuver. 

[9] En ce qui concerne la participation de la Com-
mission au pourvoi, je ne crois pas qu'il soit inap-
proprié qu'elle défende la justesse de sa décision, 
ni que les arguments qu'elle invoque en appel équi-
valent à une « autojustification » inadmissible. 

[10] Je suis donc d'avis d'accueillir le pourvoi, 
d'annuler la décision de la Cour d'appel et de réta-
blir la décision de la Commission. 

I. Cadre réglementaire 

[11] La Loi de 1998 sur la Commission de l'éner-
gie de l'Ontario fait de la Commission un organisme 
de réglementation investi du pouvoir de surveiller, 
entre autres choses, la production d'électricité en 
Ontario. Son article premier énonce les objectifs de 
la Commission dans la réglementation de l'électri-
cité, dont les suivants : 

1. (1) . . . 

1. Protéger les intérêts des consommateurs en ce qui 
concerne les prix, ainsi que la suffisance, la fiabilité 
et la qualité du service d'électricité. 

2. Promouvoir l'efficacité économique et la rentabilité 
dans les domaines de la production, du transport, de 
la distribution et de la vente d'électricité ainsi que 
de la gestion de la demande d'électricité et faciliter 
le maintien d'une industrie de l'électricité financiè-
rement viable. 

La Commission doit donc s'acquitter de sa fonction 
de réglementation dans le souci d'établir un équi-
libre entre l'intérêt du consommateur, d'une part, 
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Commission de l’énergie de l’Ontario, L.O. 1998, 
c. 15, ann. B, et ses règlements connexes accordent 
à la Commission une grande latitude dans le choix 
d’une méthode pour apprécier les dépenses d’un 
service public, sous réserve de l’obligation de faire 
en sorte que, au final, les paiements qu’elle ordonne 
soient justes et raisonnables vis-à-vis à la fois du 
service public et du consommateur.

[8]	 Dans la présente affaire, la nature des dé-
penses litigieuses et le contexte dans lequel elles 
ont vu le jour permettent de conclure que la Com-
mission n’a pas agi de manière déraisonnable en re-
fusant de les approuver.

[9]	 En ce qui concerne la participation de la Com-
mission au pourvoi, je ne crois pas qu’il soit inap-
proprié qu’elle défende la justesse de sa décision, 
ni que les arguments qu’elle invoque en appel équi-
valent à une « autojustification » inadmissible.

[10]	 	 Je suis donc d’avis d’accueillir le pourvoi, 
d’annuler la décision de la Cour d’appel et de réta-
blir la décision de la Commission.

I.  Cadre réglementaire

[11]	 	 La Loi de 1998 sur la Commission de l’éner-
gie de l’Ontario fait de la Commission un organisme 
de réglementation investi du pouvoir de surveiller, 
entre autres choses, la production d’électricité en 
Ontario. Son article premier énonce les objectifs de 
la Commission dans la réglementation de l’électri-
cité, dont les suivants :

1.  (1) . . .

1.	 Protéger les intérêts des consommateurs en ce qui 
concerne les prix, ainsi que la suffisance, la fiabilité 
et la qualité du service d’électricité.

2.	 Promouvoir l’efficacité économique et la rentabilité 
dans les domaines de la production, du transport, de 
la distribution et de la vente d’électricité ainsi que 
de la gestion de la demande d’électricité et faciliter 
le maintien d’une industrie de l’électricité financiè-
rement viable.

La Commission doit donc s’acquitter de sa fonction 
de réglementation dans le souci d’établir un équi-
libre entre l’intérêt du consommateur, d’une part, 

costs, subject to the Board’s ultimate duty to ensure 
that payment amounts it orders be just and reason-
able to both the utility and consumers.

[8]	 In this case, the nature of the disputed costs 
and the environment in which they arose provide a 
sufficient basis to find that the Board did not act un-
reasonably in disallowing the costs.

[9]	 Regarding the Board’s role on appeal, I do not 
find that the Board acted improperly in arguing the 
merits of this case, nor do I find that the arguments 
raised on appeal amount to impermissible “boot-
strapping”.

[10]	 	 Accordingly, I would allow the appeal, set 
aside the decision of the Court of Appeal, and rein-
state the decision of the Board.

I.  Regulatory Framework

[11]	 	 The Ontario Energy Board Act, 1998 estab-
lishes the Board as a regulatory body with authority 
to oversee, among other things, electricity genera-
tion in the province of Ontario. Section 1 sets out 
the objectives of the Board in regulating electricity, 
which include:

1.  (1) . . .

1.	 To protect the interests of consumers with respect 
to prices and the adequacy, reliability and quality of 
electricity service.

2.	 To promote economic efficiency and cost effective-
ness in the generation, transmission, distribution, 
sale and demand management of electricity and to 
facilitate the maintenance of a financially viable 
electricity industry.

Accordingly, the Board must ensure that it regu-
lates with an eye to balancing both consumer inter-
ests and the efficiency and financial viability of the 
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electricity industry. The Board's role has also been 
described as that of a "market proxy": 2012 ONSC 
729, 109 O.R. (3d) 576, at para. 54; 2013 ONCA 
359, 116 O.R. (3d) 793, at para. 38. In this sense, 
the Board's role is to emulate as best as possible the 
forces to which a utility would be subject in a com-
petitive landscape: Toronto Hydro-Electric System 
Ltd. v. Ontario (Energy Board), 2010 ONCA 284, 
99 O.R. (3d) 481, at para. 48. 

[12] One of the Board's most powerful tools to 
achieve its objectives is its authority to fix the amount 
of payments utilities receive in exchange for the pro-
vision of service. Section 78.1(5) of the Ontario En-
ergy Board Act, 1998 provides in relevant part: 

(5) The Board may fix such other payment amounts 
as it finds to be just and reasonable, 

(a) on an application for an order under this section, 
if the Board is not satisfied that the amount ap-
plied for is just and reasonable; . . . 

[13] Section 78.1(6) provides: ". . . the burden of 
proof is on the applicant in an application made un-
der this section". 

[14] As I read these provisions, the utility applies 
for payment amounts for a future period (called 
the "test period"). The Board will accept the pay-
ment amounts applied for unless the Board is not 
satisfied that the amounts are just and reasonable. 
Where the Board is not satisfied, s. 78.1(5) empow-
ers it to fix other payment amounts which it finds to 
be just and reasonable. 

[15] This Court has had the occasion to consider 
the meaning of similar statutory language in North-
western Utilities Ltd. v. City of Edmonton, [1929] 
S.C.R. 186. In that case, the Court held that "fair 
and reasonable" rates were those "which, under the 
circumstances, would be fair to the consumer on 

et l'efficacite et la viabilite financi6re du secteur de 
l'electricite, d'autre part. On lui attribue aussi un 
role de « substitut du marche » (2012 ONSC 729, 
109 O.R. (3d) 576, par. 54; 2013 ONCA 359, 116 
O.R. (3d) 793, par. 38). Sa fonction consiste alors 
a reproduire au mieux les forces auxquelles serait 
soumis un service public dans un contexte concur-
rentiel (Toronto Hydro-Electric System Ltd. c. On-
tario (Energy Board), 2010 ONCA 284, 99 O.R. 
(3d) 481, par. 48). 

[12] L'un des leviers les plus puissants dont dis-
pose la Commission pour atteindre ses objectifs 
reside dans son pouvoir de fixer le montant des 
paiements que touche l'entreprise pour la prestation 
du service. Voici l'extrait pertinent du par. 78.1(5) 
de la Loi de 1998 sur la Commission de l'energie 
de l'Ontario : 

(5) La Commission peut fixer les autres paiements 
qu'elle estime justes et raisonnables : 

a) dans le cadre d'une requete en vue d'obtenir 
une ordonnance prevue au present article, si elle 
n'est pas convaincue que le montant du paiement 
qui fait l'objet de la requete est juste et raison-
nable; . .. 

[13] Le paragraphe 78.1(6) dispose pour sa part : 
« . . . le fardeau de la preuve incombe au requerant 
dans une requete presentee en vertu du present ar-
tide >>. 

[14] Suivant mon interpretation de ces disposi-
tions, le service public demande des paiements 
pour une periode a venir (appelde « periode de re-
ference »). La Commission fait droit a la demande, 
sauf lorsqu' elle n'est pas convaincue que les paie-
ments demand& sont justes et raisonnables. Lors-
qu' elle n'en est pas convaincue, le par. 78.1(5) lui 
permet de determiner les paiements qui lui parais-
sent justes et raisonnables. 

[15] Dans l'arrat Northwestern Utilities Ltd. c. 
City of Edmonton, [1929] R.C.S. 186, la Cour a eu 
l' occasion de se prononcer sur le sens d'un libelle 
legislatif semblable. Elle a alors statue que la tari-
fication « juste et raisonnable » etait celle [TRADUC-
TION] « qui, dans les circonstances, etaitjuste pour le 
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et l’efficacité et la viabilité financière du secteur de 
l’électricité, d’autre part. On lui attribue aussi un 
rôle de « substitut du marché » (2012 ONSC 729, 
109 O.R. (3d) 576, par. 54; 2013 ONCA 359, 116 
O.R. (3d) 793, par. 38). Sa fonction consiste alors 
à reproduire au mieux les forces auxquelles serait 
soumis un service public dans un contexte concur-
rentiel (Toronto Hydro-Electric System Ltd. c. On-
tario (Energy Board), 2010 ONCA 284, 99 O.R. 
(3d) 481, par. 48).

[12]	 	 L’un des leviers les plus puissants dont dis-
pose la Commission pour atteindre ses objectifs 
réside dans son pouvoir de fixer le montant des 
paiements que touche l’entreprise pour la prestation 
du service. Voici l’extrait pertinent du par. 78.1(5) 
de la Loi de 1998 sur la Commission de l’énergie 
de l’Ontario :

	 (5) La Commission peut fixer les autres paiements 
qu’elle estime justes et raisonnables :

	 a)	 dans le cadre d’une requête en vue d’obtenir 
une ordonnance prévue au présent article, si elle 
n’est pas convaincue que le montant du paiement 
qui fait l’objet de la requête est juste et raison-
nable; . . .

[13]	 	 Le paragraphe 78.1(6) dispose pour sa part :  
« . . . le fardeau de la preuve incombe au requérant 
dans une requête présentée en vertu du présent ar-
ticle ».

[14]	 	 Suivant mon interprétation de ces disposi
tions, le service public demande des paiements 
pour une période à venir (appelée « période de ré-
férence »). La Commission fait droit à la demande, 
sauf lorsqu’elle n’est pas convaincue que les paie-
ments demandés sont justes et raisonnables. Lors-
qu’elle n’en est pas convaincue, le par. 78.1(5) lui 
permet de déterminer les paiements qui lui parais
sent justes et raisonnables.

[15]	 	 Dans l’arrêt Northwestern Utilities Ltd. c. 
City of Edmonton, [1929] R.C.S. 186, la Cour a eu 
l’occasion de se prononcer sur le sens d’un libellé 
législatif semblable. Elle a alors statué que la tari-
fication « juste et raisonnable » était celle [TRADUC-

TION] « qui, dans les circonstances, était juste pour le 

electricity industry. The Board’s role has also been 
described as that of a “market proxy”: 2012 ONSC 
729, 109 O.R. (3d) 576, at para. 54; 2013 ONCA 
359, 116 O.R. (3d) 793, at para. 38. In this sense, 
the Board’s role is to emulate as best as possible the 
forces to which a utility would be subject in a com-
petitive landscape: Toronto Hydro-Electric System 
Ltd. v. Ontario (Energy Board), 2010 ONCA 284, 
99 O.R. (3d) 481, at para. 48.

[12]	 	 One of the Board’s most powerful tools to 
achieve its objectives is its authority to fix the amount 
of payments utilities receive in exchange for the pro-
vision of service. Section 78.1(5) of the Ontario En-
ergy Board Act, 1998 provides in relevant part:

	 (5)  The Board may fix such other payment amounts 
as it finds to be just and reasonable,

	 (a)	 on an application for an order under this section, 
if the Board is not satisfied that the amount ap-
plied for is just and reasonable; . . .

[13]	 	 Section 78.1(6) provides: “. . . the burden of 
proof is on the applicant in an application made un-
der this section”.

[14]	 	 As I read these provisions, the utility applies 
for payment amounts for a future period (called 
the “test period”). The Board will accept the pay-
ment amounts applied for unless the Board is not 
satisfied that the amounts are just and reasonable. 
Where the Board is not satisfied, s. 78.1(5) empow-
ers it to fix other payment amounts which it finds to 
be just and reasonable.

[15]	 	 This Court has had the occasion to consider 
the meaning of similar statutory language in North-
western Utilities Ltd. v. City of Edmonton, [1929] 
S.C.R. 186. In that case, the Court held that “fair 
and reasonable” rates were those “which, under the 
circumstances, would be fair to the consumer on 
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the one hand, and which, on the other hand, would 
secure to the company a fair return for the capital 
invested" (pp. 192-93). 

[16] This means that the utility must, over the long 
run, be given the opportunity to recover, through 
the rates it is permitted to charge, its operating and 
capital costs ("capital costs" in this sense refers to 
all costs associated with the utility's invested capi-
tal). This case is concerned primarily with operating 
costs. If recovery of operating costs is not permit-
ted, the utility will not earn its cost of capital, which 
represents the amount investors require by way of a 
return on their investment in order to justify an in-
vestment in the utility. The required return is one 
that is equivalent to what they could earn from an 
investment of comparable risk. Over the long run, 
unless a regulated utility is allowed to earn its cost 
of capital, further investment will be discouraged 
and it will be unable to expand its operations or even 
maintain existing ones. This will harm not only its 
shareholders, but also its customers: TransCanada 
Pipelines Ltd. v. National Energy Board, 2004 FCA 
149, 319 N.R. 171. 

[17] This of course does not mean that the Board 
must accept every cost that is submitted by the 
utility, nor does it mean that the rate of return to 
equity investors is guaranteed. In the short run, re-
turn on equity may vary, for example if electricity 
consumption by the utility's customers is higher or 
lower than predicted. Similarly, a disallowance of 
any operating costs to which the utility has commit-
ted itself will negatively impact the return to equity 
investors. I do not intend to enter into a detailed 
analysis of how the cost of equity capital should be 
treated by utility regulators, but merely to observe 
that any disallowance of costs to which a utility has 
committed itself has an effect on equity investor re-
turns. This effect must be carefully considered in 
light of the long-run necessity that utilities be able 
to attract investors and retain earnings in order to 
survive and operate efficiently and effectively, 
in accordance with the statutory objectives of the 
Board in regulating electricity in Ontario. 

consommateur, d'une part, et qui permettait a l'en-
treprise d'obtenir un juste rendement sur les capi-
taux investis, d'autre part » (p. 192-193). 

[16] Des Tors, le service public doit pouvoir a long 
terme recouvrer, grace a la tarification approuvee, 
ses depenses d'exploitation et ses cofits en capital, 
ces derniers s'entendant alors de tous les cofits lies 
aux capitaux investis par le service public. Le pour-
voi vise principalement les depenses d' exploitation. 
Si leur recouvrement n'est pas autorise, le service 
public n'obtient pas l'equivalent du cofit du capital, 
soit le rendement exige par les investisseurs pour 
investir dans le service public. Le rendement exige 
equivaut a celui qu'ils pourraient realiser sur un in-
vestissement comportant un risque comparable. A 
long terme, a moins que le service public reglemente 
ne puisse obtenir l'equivalent du cofit du capital, les 
nouveaux investissements seront decourages et l'en-
treprise ne pourra accroitre ses activitds, ni meme les 
poursuivre. Ce sont non seulement ses actionnaires, 
mais aussi ses clients, qui en souffriront (Trans-
Canada Pipelines Ltd. c. Office national de l'Ener-
gie, 2004 CAF 149). 

[17] Evidemment, la Commission n'est pas tenue 
pour autant d'accepter toute depense avancee par le 
service public, et le rendement obtenu par les ac-
tionnaires n'est pas non plus garanti. A court terme, 
ce rendement peut fluctuer, notamment lorsque la 
consommation d' electricity est superieure ou in-
ferieure a celle prevue. De meme, le refus d'ap-
prouver des depenses d'exploitation dont le service 
public a convenu aura un effet defavorable sur le 
rendement des actions. Je n'entends pas me livrer a 
une analyse &Mill& de la maniere dont le cofit du 
capital-actions devrait etre considers par les orga-
nismes qui reglementent les services publics, mais 
seulement faire observer que tout refus d' approuver 
une depense dont un service public a convenu a un 
effet sur le rendement des actions. Cet effet justi-
fie une grande attention au vu de la necessite qu'un 
service public attire les investissements a long 
terme et reinvestisse ses benefices afin de survivre 
et de fonctionner de maniere efficace et rentable, 
conformement aux objectifs legaux de la Commis-
sion applicables a la reglementation de l'electricite 
en Ontario. 
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consommateur, d’une part, et qui permettait à l’en-
treprise d’obtenir un juste rendement sur les capi-
taux investis, d’autre part » (p. 192-193).

[16]	 	 Dès lors, le service public doit pouvoir à long 
terme recouvrer, grâce à la tarification approuvée, 
ses dépenses d’exploitation et ses coûts en capital, 
ces derniers s’entendant alors de tous les coûts liés 
aux capitaux investis par le service public. Le pour-
voi vise principalement les dépenses d’exploitation. 
Si leur recouvrement n’est pas autorisé, le service 
public n’obtient pas l’équivalent du coût du capital, 
soit le rendement exigé par les investisseurs pour 
investir dans le service public. Le rendement exigé 
équivaut à celui qu’ils pourraient réaliser sur un in-
vestissement comportant un risque comparable. À 
long terme, à moins que le service public réglementé 
ne puisse obtenir l’équivalent du coût du capital, les 
nouveaux investissements seront découragés et l’en-
treprise ne pourra accroître ses activités, ni même les 
poursuivre. Ce sont non seulement ses actionnaires, 
mais aussi ses clients, qui en souffriront (Trans
Canada Pipelines Ltd. c. Office national de l’Éner-
gie, 2004 CAF 149).

[17]	 	 Évidemment, la Commission n’est pas tenue 
pour autant d’accepter toute dépense avancée par le 
service public, et le rendement obtenu par les ac-
tionnaires n’est pas non plus garanti. À court terme, 
ce rendement peut fluctuer, notamment lorsque la 
consommation d’électricité est supérieure ou in-
férieure à celle prévue. De même, le refus d’ap-
prouver des dépenses d’exploitation dont le service 
public a convenu aura un effet défavorable sur le 
rendement des actions. Je n’entends pas me livrer à 
une analyse détaillée de la manière dont le coût du 
capital-actions devrait être considéré par les orga-
nismes qui réglementent les services publics, mais 
seulement faire observer que tout refus d’approuver 
une dépense dont un service public a convenu a un 
effet sur le rendement des actions. Cet effet justi-
fie une grande attention au vu de la nécessité qu’un 
service public attire les investissements à long 
terme et réinvestisse ses bénéfices afin de survivre 
et de fonctionner de manière efficace et rentable, 
conformément aux objectifs légaux de la Commis-
sion applicables à la réglementation de l’électricité 
en Ontario.

the one hand, and which, on the other hand, would 
secure to the company a fair return for the capital 
invested” (pp. 192-93).

[16]	 	 This means that the utility must, over the long 
run, be given the opportunity to recover, through 
the rates it is permitted to charge, its operating and 
capital costs (“capital costs” in this sense refers to 
all costs associated with the utility’s invested capi-
tal). This case is concerned primarily with operating 
costs. If recovery of operating costs is not permit-
ted, the utility will not earn its cost of capital, which 
represents the amount investors require by way of a 
return on their investment in order to justify an in-
vestment in the utility. The required return is one 
that is equivalent to what they could earn from an 
investment of comparable risk. Over the long run, 
unless a regulated utility is allowed to earn its cost 
of capital, further investment will be discouraged 
and it will be unable to expand its operations or even 
maintain existing ones. This will harm not only its 
shareholders, but also its customers: TransCanada 
Pipelines Ltd. v. National Energy Board, 2004 FCA 
149, 319 N.R. 171.

[17]	 	 This of course does not mean that the Board 
must accept every cost that is submitted by the 
utility, nor does it mean that the rate of return to 
equity investors is guaranteed. In the short run, re-
turn on equity may vary, for example if electricity 
consumption by the utility’s customers is higher or 
lower than predicted. Similarly, a disallowance of 
any operating costs to which the utility has commit-
ted itself will negatively impact the return to equity 
investors. I do not intend to enter into a detailed 
analysis of how the cost of equity capital should be 
treated by utility regulators, but merely to observe 
that any disallowance of costs to which a utility has 
committed itself has an effect on equity investor re-
turns. This effect must be carefully considered in 
light of the long-run necessity that utilities be able 
to attract investors and retain earnings in order to 
survive and operate efficiently and effectively, 
in accordance with the statutory objectives of the 
Board in regulating electricity in Ontario.
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[18] As noted above, the burden is on the utility 
to satisfy the Board that the payment amounts it ap-
plies for are just and reasonable. If it fails to do so, 
the Board may disallow the portion of the applica-
tion that it finds is not for amounts that are just and 
reasonable. 

[19] Where applied-for operating costs are disal-
lowed, the utility, if it is able to do so, may forego 
the expenditure of such costs. Where the expen-
diture cannot be foregone, the shareholders of the 
utility will have to absorb the reduction in the form 
of receiving less than their anticipated rate of return 
on their investment, i.e. the utility's cost of equity 
capital. In such circumstances it will be the man-
agement of the utility that will be responsible in the 
future for bringing its costs into line with what the 
Board considers just and reasonable. 

[20] In order to ensure that the balance between 
utilities' and consumers' interests is struck, just and 
reasonable rates must be those that ensure consum-
ers are paying what the Board expects it to cost to 
efficiently provide the services they receive, taking 
account of both operating and capital costs. In that 
way, consumers may be assured that, overall, they 
are paying no more than what is necessary for the 
service they receive, and utilities may be assured 
of an opportunity to earn a fair return for providing 
those services. 

II. Facts 

[21] OPG is Ontario's largest energy generator, 
and is subject to rate regulation by the Board. OPG 
came into being in 1999 as one of the successor 
corporations to Ontario Hydro. It operates Board-
regulated nuclear and hydroelectric facilities that 
generate approximately half of Ontario's electricity. 
Its sole shareholder is the Province of Ontario. 

[22] It employs approximately 10,000 people in 
connection with its regulated facilities, 95 percent 
of whom work in its nuclear business. Approxi-
mately 90 percent of its employees in its regulated 

[18] Rappelons qu'il incombe au service public 
de convaincre la Commission du caractere juste 
et raisonnable des paiements qu'il sollicite. S'il 
n'y parvient pas, la Commission peut rejeter la de-
mande en partie a raison du montant qui, selon elle, 
n' est pas juste et raisonnable. 

[19] En cas de refus d' approbation, le service 
public peut renoncer, si cela lui est possible, aux 
depenses d'exploitation en cause. S'il ne peut y 
renoncer, ses actionnaires absorbent le deficit en 
touchant un rendement inferieur a celui prevu, c'est-
a-dire le cofit du capital-actions pour le service pu-
blic. Il appartient des Tors a la direction de ce dernier 
de faire en sorte que ses depenses correspondent a 
celles que la Commission tient pour justes et raison-
nables. 

[20] Lorsqu' il s' agit d' assurer 1' equilibre entre 
les interets du service public et ceux du consom-
mateur, la tarification juste et raisonnable est celle 
qui fait en sorte que le consommateur paie ce que 
la Commission prevoit qu'il en cofitera pour la 
prestation efficace du service, compte tenu a la 
fois des depenses d'exploitation et des cofits en 
capital. Ainsi, le consommateur a l' assurance que, 
globalement, il ne paie pas plus que ce qui est rid-
cessaire pour obtenir le service, et le service public 
a 1' assurance de pouvoir toucher une juste contre-
partie pour la prestation du service. 

II. Faits 

[21] OPG est le plus grand producteur d'energie 
de 1' Ontario, et sa tarification est reglementee par 
la Commission. Elle a vu le jour en 1999 et fait 
partie des entreprises qui ont succede a Ontario 
Hydro. Elle exploite des installations nucleaires et 
hydrodlectriques soumises a la reglementation de 
la Commission qui produisent environ la moitie 
de l'electricite consommee dans la province. Son 
unique actionnaire est la province d'Ontario. 

[22] Son effectif se compose d'environ 10 000 per-
sonnes pour ses activites reglementees, dont 95 p. 
100 travaillent dans le secteur nucleaire. Environ 
90 p. 100 des employes affect& a ses activites 
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[18]	 	 Rappelons qu’il incombe au service public 
de convaincre la Commission du caractère juste 
et raisonnable des paiements qu’il sollicite. S’il 
n’y parvient pas, la Commission peut rejeter la de-
mande en partie à raison du montant qui, selon elle, 
n’est pas juste et raisonnable.

[19]	 	 En cas de refus d’approbation, le service 
public peut renoncer, si cela lui est possible, aux 
dépenses d’exploitation en cause. S’il ne peut y 
renoncer, ses actionnaires absorbent le déficit en 
touchant un rendement inférieur à celui prévu, c’est-
à-dire le coût du capital-actions pour le service pu-
blic. Il appartient dès lors à la direction de ce dernier 
de faire en sorte que ses dépenses correspondent à 
celles que la Commission tient pour justes et raison-
nables.

[20]	 	 Lorsqu’il s’agit d’assurer l’équilibre entre 
les intérêts du service public et ceux du consom-
mateur, la tarification juste et raisonnable est celle 
qui fait en sorte que le consommateur paie ce que 
la Commission prévoit qu’il en coûtera pour la 
prestation efficace du service, compte tenu à la 
fois des dépenses d’exploitation et des coûts en 
capital. Ainsi, le consommateur a l’assurance que, 
globalement, il ne paie pas plus que ce qui est né-
cessaire pour obtenir le service, et le service public 
a l’assurance de pouvoir toucher une juste contre-
partie pour la prestation du service.

II.  Faits

[21]	 	 OPG est le plus grand producteur d’énergie 
de l’Ontario, et sa tarification est réglementée par 
la Commission. Elle a vu le jour en 1999 et fait 
partie des entreprises qui ont succédé à Ontario 
Hydro. Elle exploite des installations nucléaires et 
hydroélectriques soumises à la réglementation de 
la Commission qui produisent environ la moitié 
de l’électricité consommée dans la province. Son 
unique actionnaire est la province d’Ontario.

[22]	 	 Son effectif se compose d’environ 10 000 per
sonnes pour ses activités réglementées, dont 95 p.  
100 travaillent dans le secteur nucléaire. Environ 
90  p.  100 des employés affectés à ses activités  

[18]	 	 As noted above, the burden is on the utility 
to satisfy the Board that the payment amounts it ap-
plies for are just and reasonable. If it fails to do so, 
the Board may disallow the portion of the applica-
tion that it finds is not for amounts that are just and 
reasonable.

[19]	 	 Where applied-for operating costs are disal-
lowed, the utility, if it is able to do so, may forego 
the expenditure of such costs. Where the expen-
diture cannot be foregone, the shareholders of the 
utility will have to absorb the reduction in the form 
of receiving less than their anticipated rate of return 
on their investment, i.e. the utility’s cost of equity 
capital. In such circumstances it will be the man-
agement of the utility that will be responsible in the 
future for bringing its costs into line with what the 
Board considers just and reasonable.

[20]	 	 In order to ensure that the balance between 
utilities’ and consumers’ interests is struck, just and 
reasonable rates must be those that ensure consum-
ers are paying what the Board expects it to cost to 
efficiently provide the services they receive, taking 
account of both operating and capital costs. In that 
way, consumers may be assured that, overall, they 
are paying no more than what is necessary for the 
service they receive, and utilities may be assured 
of an opportunity to earn a fair return for providing 
those services.

II.  Facts

[21]	 	 OPG is Ontario’s largest energy generator, 
and is subject to rate regulation by the Board. OPG 
came into being in 1999 as one of the successor 
corporations to Ontario Hydro. It operates Board-
regulated nuclear and hydroelectric facilities that 
generate approximately half of Ontario’s electricity. 
Its sole shareholder is the Province of Ontario.

[22]	 	 It employs approximately 10,000 people in 
connection with its regulated facilities, 95 percent 
of whom work in its nuclear business. Approxi-
mately 90 percent of its employees in its regulated 
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businesses are unionized, with approximately two 
thirds of unionized employees represented by the 
Power Workers' Union, Canadian Union of Public 
Employees, Local 1000 ("PWU"), and one third 
represented by the Society of Energy Professionals 
("Society"). 

[23] Since early in its existence as an independent 
utility, OPG has been aware of the importance of 
improving its corporate performance. As part of a 
general effort to improve its business, OPG under-
took efforts to benchmark its nuclear performance 
against comparable power plants around the world. 
In a memorandum of agreement ("MOA") with the 
Province of Ontario dated August 17, 2005, OPG 
committed to the following: 

OPG will seek continuous improvement in its nuclear 
generation business and internal services. OPG will 
benchmark its performance in these areas against 
CANDU nuclear plants worldwide as well as against 
the top quartile of private and publicly-owned nuclear 
electricity generators in North America. OPG's top op-
erational priority will be to improve the operation of its 
existing nuclear fleet. 

(A.R., vol. III, at p. 215) 

[24] As part of OPG's first-ever rate application 
with the Board in 2007, for a test period covering 
the years 2008 and 2009, OPG sought approval for a 
$6.4 billion "revenue requirement"; this term refers 
to "the total revenue that is required by the company 
to pay all of its allowable expenses and also to re-
cover all costs associated with its invested capital": 
L. Reid and J. Todd, "New Developments in Rate 
Design for Electricity Distributors", in G. Kaiser 
and B. Heggie, eds., Energy Law and Policy (2011), 
519, at p. 521. This constituted an increase of $1 bil-
lion over the revenue requirement that it had sought 
and was granted under the regulatory scheme in 
place prior to the Board's assumption of regulatory 
authority over OPG: EB-2007-0905, Decision with 
Reasons, November 3, 2008 ("Board 2008-2009 
Decision") (online), at pp. 5-6. 

reglementees sont syndiques, dont approximative-
ment les deux tiers sont representes par le Syndicat 
des travailleurs et travailleuses du secteur &erg& 
tique, Syndicat canadien de la fonction publique, 
section locale 1000 (« STTSE »), et le tiers par So-
ciety of Energy Professionals (« Society »). 

[23] Des ses debuts en tant que service public inde-
pendant, OPG a eu conscience de l'importance d'ac-
croitre sa performance d'entreprise. Dans le cadre de 
mesures generales prises a cette fin, elle a entrepris 
de comparer le rendement de son secteur nucleaire a 
celui de centrales comparables dans le monde. Dans 
un protocole d' accord intervenu avec la province 
d'Ontario le 17 aofit 2005, OPG a pris l' engagement 
suivant : 

[TRADUCTION] OPG visera l' amelioration constante de 
son secteur nucl6aire et de ses services interns. Elle 
comparera sa performance dans ces domains a celle de 
l'exploitation des r6acteurs CANDU a travers le monde 
ainsi qu'A celle des producteurs priv6s et publics d'61ec-
tricit6 d'origine nucl6aire appartenant au quartile sup& 
rieur en Am6rique du Nord. Sa priorit6 premiere sera 
d'ameiorer 1' exploitation de son pair nucl6aire actuel. 

(d.a., vol. III, p. 215) 

[24] Dans la toute premiere demande qu' elle 
a presentee a la Commission en 2007 pour la pe-
riode de reference 2008-2009, OPG a sollicite 
l' approbation de « recettes necessaires » se chif-
frant a 6,4 milliards de dollars; ce poste correspond 
[TRADUCTION] « aux recettes dont l' entreprise a 
besoin au total pour le paiement de toutes ses de-
penses susceptibles d' approbation et, egalement, 
pour recouvrer tous les cofits lies aux capitaux in-
vestis » (L. Reid et J. Todd, « New Developments 
in Rate Design for Electricity Distributors », dans 
G. Kaiser et B. Heggie, dir., Energy Law and Po-
licy (2011), 519, p. 521). Il s'agissait d'une ma-
joration d'un milliard de dollars par rapport a ce 
qu' OPG avait demande et obtenu en application 
du regime de reglementation en vigueur avant que 
la Commission ne soit investie de son pouvoir de 
reglementation vis-à-vis d' elle (EB-2007-0905, de-
cision motivee, 3 novembre 2008 (« decision 2008-
2009 de la Commission ») (en ligne), p. 5-6). 
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réglementées sont syndiqués, dont approximative-
ment les deux tiers sont représentés par le Syndicat 
des travailleurs et travailleuses du secteur énergé-
tique, Syndicat canadien de la fonction publique, 
section locale 1000 (« STTSE »), et le tiers par So-
ciety of Energy Professionals (« Society »).

[23]	 	 Dès ses débuts en tant que service public indé-
pendant, OPG a eu conscience de l’importance d’ac-
croître sa performance d’entreprise. Dans le cadre de 
mesures générales prises à cette fin, elle a entrepris 
de comparer le rendement de son secteur nucléaire à 
celui de centrales comparables dans le monde. Dans 
un protocole d’accord intervenu avec la province 
d’Ontario le 17 août 2005, OPG a pris l’engagement 
suivant :

[TRADUCTION] OPG visera l’amélioration constante de 
son secteur nucléaire et de ses services internes. Elle 
comparera sa performance dans ces domaines à celle de 
l’exploitation des réacteurs CANDU à travers le monde 
ainsi qu’à celle des producteurs privés et publics d’élec-
tricité d’origine nucléaire appartenant au quartile supé-
rieur en Amérique du Nord. Sa priorité première sera 
d’améliorer l’exploitation de son parc nucléaire actuel.

(d.a., vol. III, p. 215)

[24]	 	 Dans la toute première demande qu’elle 
a présentée à la Commission en 2007 pour la pé-
riode de référence 2008-2009, OPG a sollicité 
l’approbation de « recettes nécessaires » se chif-
frant à 6,4 milliards de dollars; ce poste correspond 
[TRADUCTION] «  aux recettes dont l’entreprise a 
besoin au total pour le paiement de toutes ses dé-
penses susceptibles d’approbation et, également, 
pour recouvrer tous les coûts liés aux capitaux in-
vestis » (L. Reid et J. Todd, « New Developments 
in Rate Design for Electricity Distributors », dans 
G. Kaiser et B. Heggie, dir., Energy Law and Po-
licy (2011), 519, p. 521). Il s’agissait d’une ma-
joration d’un milliard de dollars par rapport à ce 
qu’OPG avait demandé et obtenu en application 
du régime de réglementation en vigueur avant que 
la Commission ne soit investie de son pouvoir de 
réglementation vis-à-vis d’elle (EB-2007-0905, dé-
cision motivée, 3 novembre 2008 (« décision 2008-
2009 de la Commission ») (en ligne), p. 5-6).

businesses are unionized, with approximately two 
thirds of unionized employees represented by the 
Power Workers’ Union, Canadian Union of Public 
Employees, Local 1000 (“PWU”), and one third 
represented by the Society of Energy Professionals 
(“Society”).

[23]	 	 Since early in its existence as an independent 
utility, OPG has been aware of the importance of 
improving its corporate performance. As part of a 
general effort to improve its business, OPG under-
took efforts to benchmark its nuclear performance 
against comparable power plants around the world. 
In a memorandum of agreement (“MOA”) with the 
Province of Ontario dated August 17, 2005, OPG 
committed to the following:

OPG will seek continuous improvement in its nuclear 
generation business and internal services. OPG will 
benchmark its performance in these areas against 
CANDU nuclear plants worldwide as well as against 
the top quartile of private and publicly-owned nuclear 
electricity generators in North America. OPG’s top op-
erational priority will be to improve the operation of its 
existing nuclear fleet.

(A.R., vol. III, at p. 215)

[24]	 	 As part of OPG’s first-ever rate application 
with the Board in 2007, for a test period covering 
the years 2008 and 2009, OPG sought approval for a 
$6.4 billion “revenue requirement”; this term refers 
to “the total revenue that is required by the company 
to pay all of its allowable expenses and also to re-
cover all costs associated with its invested capital”: 
L. Reid and J. Todd, “New Developments in Rate 
Design for Electricity Distributors”, in G. Kaiser 
and B. Heggie, eds., Energy Law and Policy (2011), 
519, at p. 521. This constituted an increase of $1 bil-
lion over the revenue requirement that it had sought 
and was granted under the regulatory scheme in 
place prior to the Board’s assumption of regulatory 
authority over OPG: EB-2007-0905, Decision with 
Reasons, November 3, 2008 (“Board 2008-2009 
Decision”) (online), at pp. 5-6.
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[25] The Board found that OPG was not meet-
ing the nuclear performance expectations of its sole 
shareholder and that it had done little to conduct 
benchmarking of its performance against that of its 
peers, despite its commitment to do so dating back 
to 2005. Indeed, the only evidence of benchmark-
ing that OPG submitted as part of its rate applica-
tion was a 2006 report from Navigant Consulting, 
Inc. ("Navigant Report"), which found that OPG 
was overstaffed by 12 percent in comparison to its 
peers. The Board found that OPG had not acted on 
the recommendations of the Navigant Report and 
had not commissioned subsequent benchmarking 
studies to assess its performance (Board 2008-2009 
Decision, at pp. 27 and 30). The Board also found 
that operating costs at OPG's Pickering nuclear fa-
cilities were "far above industry averages" (p. 29). 
The Board thus disallowed $35 million of OPG's 
proposed revenue requirement and directed OPG to 
prepare benchmarking studies for use in future ap-
plications (p. 31). 

[26] In explaining the importance of benchmark-
ing, the Board stated: "The reason why the MOA 
emphasized benchmarking was because such stud-
ies can and do shine a light on inefficiencies and 
lack of productivity improvement" (Board 2008-
2009 Decision, at p. 30). 

[27] On May 5, 2010, shortly before OPG was set 
to file its second rate application, which is the sub-
ject of this appeal, the Ontario Minister of Energy 
and Infrastructure wrote to the President and CEO 
of OPG to ensure that OPG would demonstrate in 
its upcoming rate application "concerted efforts to 
identify cost saving opportunities and focus [its] 
forthcoming rate application on those items that are 
essential to the safe and reliable operation of [its] 
existing assets and projects already under develop-
ment" (A.R., vol. IV, at p. 38). 

[25] La Commission a estime qu'OPG ne satis-
faisait pas aux attentes de son unique actionnaire 
quant a la performance de son secteur nucleaire et 
qu'elle avait peu fait pour comparer sa performance 
a celle de ses pairs, alors qu'elle s'y etait engagee 
des 2005. De fait, la seule preuve d'une dernarche 
en ce sens presentee par OPG dans le cadre de sa 
demande d'approbation de tarifs etait un rapport 
etabli par Navigant Consulting Inc. en 2006 (« rap-
port Navigant ») et selon lequel l'effectif d'OPG 
depassait de 12 p. 100 celui de ses pairs. La Com-
mission a conclu qu'OPG n'avait pas donne suite 
aux recommandations du rapport Navigant, ni 
commando d' etudes comparatives ulterieures pour 
evaluer sa performance (decision 2008-2009 de la 
Commission, p. 27 et 30). Elle a aussi juge les cofits 
d'exploitation d'OPG aux installations nucleaires 
de Pickering [TRADUCTION] « bien superieurs a la 
moyenne du secteur » (p. 29). Elle a donc refuse 
d'approuver 35 millions de dollars au chapitre des 
recettes necessaires et enjoint a OPG de realiser des 
etudes comparatives pour etayer ses demandes ult.& 
rieures (p. 31). 

[26] Pour expliquer l'importance de la comparai-
son, la Commission dit ce qui suit : [TRADUCTION] 

« La raison pour laquelle le protocole d' accord in-
siste sur la conduite d'une etude comparative est 
qu'une telle etude peut faire et fait ressortir toute 
inefficacite ou absence d'accroissement de la pro-
ductivite » (decision 2008-2009 de la Commission, 
p. 30). 

[27] Le 5 mai 2010, peu avant qu'OPG ne de-
pose sa deuxierne demande d'approbation de ta-
rifs — qui est l'objet du pourvoi —, le ministre de 
l'Energie et de l'Infrastructure de l'Ontario a ecrit 
au president-directeur general du service public 
afin que ce dernier fasse etat, dans sa demande, 
[TRADUCTION] « d' efforts concertos pour trouver des 
moyens de realiser des economies et mette 1' accent 
sur les postes de depense qui sont essentiels a l'ex-
ploitation sure et fiable de ses actifs existants et de 
ses installations projetees deja en cours de realisa-
tion » (d.a., vol. IV, p. 38). 
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[25]	 	 La Commission a estimé qu’OPG ne satis-
faisait pas aux attentes de son unique actionnaire 
quant à la performance de son secteur nucléaire et 
qu’elle avait peu fait pour comparer sa performance 
à celle de ses pairs, alors qu’elle s’y était engagée 
dès 2005. De fait, la seule preuve d’une démarche 
en ce sens présentée par OPG dans le cadre de sa 
demande d’approbation de tarifs était un rapport 
établi par Navigant Consulting Inc. en 2006 (« rap-
port Navigant ») et selon lequel l’effectif d’OPG 
dépassait de 12 p. 100 celui de ses pairs. La Com-
mission a conclu qu’OPG n’avait pas donné suite 
aux recommandations du rapport Navigant, ni 
commandé d’études comparatives ultérieures pour 
évaluer sa performance (décision 2008-2009 de la 
Commission, p. 27 et 30). Elle a aussi jugé les coûts 
d’exploitation d’OPG aux installations nucléaires 
de Pickering [TRADUCTION] « bien supérieurs à la 
moyenne du secteur » (p. 29). Elle a donc refusé 
d’approuver 35 millions de dollars au chapitre des 
recettes nécessaires et enjoint à OPG de réaliser des 
études comparatives pour étayer ses demandes ulté-
rieures (p. 31).

[26]	 	 Pour expliquer l’importance de la comparai-
son, la Commission dit ce qui suit : [TRADUCTION] 
« La raison pour laquelle le protocole d’accord in-
siste sur la conduite d’une étude comparative est 
qu’une telle étude peut faire et fait ressortir toute 
inefficacité ou absence d’accroissement de la pro-
ductivité » (décision 2008-2009 de la Commission, 
p. 30).

[27]	 	 Le 5 mai 2010, peu avant qu’OPG ne dé-
pose sa deuxième demande d’approbation de ta-
rifs — qui est l’objet du pourvoi —, le ministre de 
l’Énergie et de l’Infrastructure de l’Ontario a écrit 
au président-directeur général du service public 
afin que ce dernier fasse état, dans sa demande, 
[TRADUCTION] « d’efforts concertés pour trouver des 
moyens de réaliser des économies et mette l’accent 
sur les postes de dépense qui sont essentiels à l’ex-
ploitation sûre et fiable de ses actifs existants et de 
ses installations projetées déjà en cours de réalisa-
tion » (d.a., vol. IV, p. 38).

[25]	 	 The Board found that OPG was not meet-
ing the nuclear performance expectations of its sole 
shareholder and that it had done little to conduct 
benchmarking of its performance against that of its 
peers, despite its commitment to do so dating back 
to 2005. Indeed, the only evidence of benchmark-
ing that OPG submitted as part of its rate applica-
tion was a 2006 report from Navigant Consulting, 
Inc. (“Navigant Report”), which found that OPG 
was overstaffed by 12 percent in comparison to its 
peers. The Board found that OPG had not acted on 
the recommendations of the Navigant Report and 
had not commissioned subsequent benchmarking 
studies to assess its performance (Board 2008-2009 
Decision, at pp. 27 and 30). The Board also found 
that operating costs at OPG’s Pickering nuclear fa-
cilities were “far above industry averages” (p. 29). 
The Board thus disallowed $35 million of OPG’s 
proposed revenue requirement and directed OPG to 
prepare benchmarking studies for use in future ap-
plications (p. 31).

[26]	 	 In explaining the importance of benchmark-
ing, the Board stated: “The reason why the MOA 
emphasized benchmarking was because such stud-
ies can and do shine a light on inefficiencies and 
lack of productivity improvement” (Board 2008-
2009 Decision, at p. 30).

[27]	 	 On May 5, 2010, shortly before OPG was set 
to file its second rate application, which is the sub-
ject of this appeal, the Ontario Minister of Energy 
and Infrastructure wrote to the President and CEO 
of OPG to ensure that OPG would demonstrate in 
its upcoming rate application “concerted efforts to 
identify cost saving opportunities and focus [its] 
forthcoming rate application on those items that are 
essential to the safe and reliable operation of [its] 
existing assets and projects already under develop-
ment” (A.R., vol. IV, at p. 38).
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[28] On May 26, 2010, OPG filed its payment 
amounts application for the 2011-2012 test period. 
As part of its evidence before the Board, OPG sub-
mitted two reports by ScottMadden Inc., a general 
management consulting firm specializing in bench-
marking and business planning for nuclear facili-
ties. The Phase 1 report compared OPG's nuclear 
operational and financial performance against that 
of external peers using industry performance met-
rics. The Phase 2 final report discussed performance 
improvement targets with the intent of improving 
OPG's nuclear business. OPG collaborated with 
ScottMadden on the Phase 1 and 2 reports, which 
were released on July 2, 2009 and September 11, 
2009, respectively. 

[29] OPG's rate application pertained to a test 
period beginning on January 1, 2011 and ending 
on December 31, 2012. OPG sought approval of a 
$6.9 billion revenue requirement, which represented 
an increase of 6.2 percent over OPG's then-current 
revenue based on the preceding year's approved 
utility rates. Of the $6.9 billion revenue requirement 
sought by OPG, $2.8 billion pertained to compensa-
tion costs, of which approximately $2.4 billion con-
cerned OPG's nuclear business. 

[30] A substantial portion of OPG's wage and 
compensation expenses was fixed by OPG's collec-
tive agreements with the unions, PWU and the So-
ciety. At the time of its application, OPG was party 
to a collective agreement with PWU, effective from 
April 2009 through March 2012, while its collec-
tive agreement with the Society expired on Decem-
ber 31, 2010. These collective agreements provided 
annual wage increases between 2 percent and 3 per-
cent. OPG forecast an additional 1 percent increase 
for step progressions and promotions of unionized 
staff. Following the Board's hearing in this case, an 
interest arbitrator ordered a new collective agree-
ment between OPG and the Society, effective Feb-
ruary 3, 2011. This collective agreement provided 
wage increases that varied between 1 percent and 
3 percent. 

[28] Le 26 mai 2010, OPG a ddposd sa demande 
de paiements pour la pdriode de rdfdrence 2011-
2012. Elle a prdsentd a l'appui deux rapports de 
ScottMadden Inc., un cabinet-conseil en gestion 
gdndrale spdcialisd dans la comparaison et la plani-
fication opdratiormelle d'installations nucldaires. Le 
rapport de la phase 1 compare la performance opd-
rationnelle et financi6re d'OPG a celle d'autres en-
treprises a partir de mesures de la performance dans 
le secteur d' activitd. Le rapport final de la phase 2 
porte sur les objectifs d'accroissement de la perfor-
mance dans l'optique d'une amelioration de l'exploi-
tation du secteur nucldaire. OPG a collabord avec 
ScottMadden pour 1' dtablissement des rapports des 
phases 1 et 2, qui ont respectivement dtd publids les 
2 juillet et 11 septembre 2009. 

[29] La demande visait la pdriode allant du l er jan-
vier 2011 au 31 ddcembre 2012. OPG y demandait 
l'approbation de recettes ndcessaires de 6,9 milliards 
de dollars, soit une augmentation de 6,2 p. 100 par 
rapport aux recettes d' alors compte tenu des tarifs 
approuvds pour la pdriode prdcddente. Des 6,9 mil-
liards de dollars sollicitds au titre des recettes nd-
cessaires, 2,8 milliards auraient dtd affectds a la 
remuneration, dont environ 2,4 milliards dans le sec-
teur nucldaire. 

[30] Une grande partie des ddpenses d' OPG au 
chapitre des salaires et de la remuneration dtait 
ddterminde par des conventions collectives inter-
venues avec les syndicats (STTSE et Society). 
Lors du ddpiit de la demande, OPG dtait lide par 
une convention collective conclue avec le STTSE 
en vigueur d' avril 2009 a mars 2012, alors que la 
convention collective qui la liait a Society avait ex-
pird le 31 ddcembre 2010. Ces conventions collec-
tives prdvoyaient des augmentations annuelles de 
salaires se situant entre 2 et 3 p. 100, auxquelles 
s'ajoutait 1 p. 100 pour les changements d' echelon 
et l'avancement. Apits l'audition de la demande par 
la Commission dans la prdsente affaire, un arbitre 
a ordonnd 1' application d'une nouvelle convention 
collective liant OPG et Society a compter du 3 fd-
vrier 2011. La convention collective prdvoyait des 
augmentations de salaires de 1 a 3 p. 100. 

20
15

 S
C

C
 4

4 
(C

an
LI

I)
 

[2015] 3 R.C.S. 167ONTARIO  c.  ONTARIO POWER GENERATION    Le juge Rothstein

[28]	 	 Le 26 mai 2010, OPG a déposé sa demande 
de paiements pour la période de référence 2011-
2012. Elle a présenté à l’appui deux rapports de 
ScottMadden Inc., un cabinet-conseil en gestion 
générale spécialisé dans la comparaison et la plani-
fication opérationnelle d’installations nucléaires. Le 
rapport de la phase 1 compare la performance opé-
rationnelle et financière d’OPG à celle d’autres en-
treprises à partir de mesures de la performance dans 
le secteur d’activité. Le rapport final de la phase 2 
porte sur les objectifs d’accroissement de la perfor-
mance dans l’optique d’une amélioration de l’exploi-
tation du secteur nucléaire. OPG a collaboré avec 
ScottMadden pour l’établissement des rapports des 
phases 1 et 2, qui ont respectivement été publiés les 
2 juillet et 11 septembre 2009.

[29]	 	 La demande visait la période allant du 1er jan-
vier 2011 au 31 décembre 2012. OPG y demandait 
l’approbation de recettes nécessaires de 6,9 milliards 
de dollars, soit une augmentation de 6,2 p. 100 par 
rapport aux recettes d’alors compte tenu des tarifs 
approuvés pour la période précédente. Des 6,9 mil-
liards de dollars sollicités au titre des recettes né-
cessaires, 2,8  milliards auraient été affectés à la 
rémunération, dont environ 2,4 milliards dans le sec-
teur nucléaire.

[30]	 	 Une grande partie des dépenses d’OPG au 
chapitre des salaires et de la rémunération était 
déterminée par des conventions collectives inter-
venues avec les syndicats (STTSE et Society). 
Lors du dépôt de la demande, OPG était liée par 
une convention collective conclue avec le STTSE 
en vigueur d’avril 2009 à mars 2012, alors que la 
convention collective qui la liait à Society avait ex-
piré le 31 décembre 2010. Ces conventions collec-
tives prévoyaient des augmentations annuelles de 
salaires se situant entre 2 et 3 p. 100, auxquelles 
s’ajoutait 1 p. 100 pour les changements d’échelon 
et l’avancement. Après l’audition de la demande par 
la Commission dans la présente affaire, un arbitre 
a ordonné l’application d’une nouvelle convention 
collective liant OPG et Society à compter du 3 fé-
vrier 2011. La convention collective prévoyait des 
augmentations de salaires de 1 à 3 p. 100.

[28]	 	 On May 26, 2010, OPG filed its payment 
amounts application for the 2011-2012 test period. 
As part of its evidence before the Board, OPG sub-
mitted two reports by ScottMadden Inc., a general 
management consulting firm specializing in bench-
marking and business planning for nuclear facili-
ties. The Phase 1 report compared OPG’s nuclear 
operational and financial performance against that 
of external peers using industry performance met-
rics. The Phase 2 final report discussed performance 
improvement targets with the intent of improving 
OPG’s nuclear business. OPG collaborated with 
ScottMadden on the Phase 1 and 2 reports, which 
were released on July 2, 2009 and September 11, 
2009, respectively.

[29]	 	 OPG’s rate application pertained to a test 
period beginning on January 1, 2011 and ending 
on December 31, 2012. OPG sought approval of a  
$6.9 billion revenue requirement, which represented 
an increase of 6.2 percent over OPG’s then-current 
revenue based on the preceding year’s approved 
utility rates. Of the $6.9 billion revenue requirement 
sought by OPG, $2.8 billion pertained to compensa-
tion costs, of which approximately $2.4 billion con-
cerned OPG’s nuclear business.

[30]	 	 A substantial portion of OPG’s wage and 
compensation expenses was fixed by OPG’s collec-
tive agreements with the unions, PWU and the So-
ciety. At the time of its application, OPG was party 
to a collective agreement with PWU, effective from 
April 2009 through March 2012, while its collec-
tive agreement with the Society expired on Decem-
ber 31, 2010. These collective agreements provided 
annual wage increases between 2 percent and 3 per-
cent. OPG forecast an additional 1 percent increase 
for step progressions and promotions of unionized 
staff. Following the Board’s hearing in this case, an 
interest arbitrator ordered a new collective agree-
ment between OPG and the Society, effective Feb-
ruary 3, 2011. This collective agreement provided 
wage increases that varied between 1 percent and 
3 percent.

20
15

 S
C

C
 4

4 
(C

an
LI

I)



168 ONTARIO V. ONTARIO POWER GENERATION Rothstein J. [2015] 3 S.C.R. 

III. Judicial History 

A. Ontario Energy Board: 2011 LNONOEB 57 
(QL) ("Board Decision") 

[31] In its decision concerning OPG' s rate ap-
plication for the 2011-2012 test period, the Board 
stated that it enjoyed broad discretion pursuant to 
Ontario Regulation 53/05 (Payments Under Sec-
tion 78.1 of the Act) and s. 78.1 of the Ontario En-
ergy Board Act, 1998 to "adopt the mechanisms it 
judges appropriate in setting just and reasonable 
rates" (para. 73). The Board recognized that dif-
ferent tests could apply depending on whether its 
analysis concerned the recovery of forecast costs or 
an after-the-fact review of costs already incurred. In 
this rate application, it was appropriate to take into 
consideration all evidence that the Board deemed 
relevant to assess the reasonableness of OPG's rev-
enue requirement. 

[32] The Board rejected OPG's proposed rev-
enue requirement of $6.9 billion, reducing it by 
$145 million over the test period "to send a clear 
signal that OPG must take responsibility for im-
proving its performance" (para. 350). Key to its dis-
allowance was the Board's finding that OPG was 
overstaffed and that its compensation levels were 
excessive. 

[33] Regarding the number of staff, the Board 
pointed out that a benchmarking study commis-
sioned by OPG itself, the ScottMadden Phase 2 final 
report, suggested that certain staff positions could 
be reduced or eliminated altogether. The Board sug-
gested that OPG could review its organizational 
structure and reassign or eliminate positions in the 
coming years, as 20 percent to 25 percent of its staff
were set to retire between 2010 and 2014 and it was 
possible to make greater use of external contrac-
tors. Regarding compensation, the Board found that 
OPG had not submitted compelling evidence justify-
ing the benchmarking of its salaries of non-manage-
ment employees to the 75th percentile of a survey of 

III. Historique judiciaire 

A. Commission de l'energie de l'Ontario (2011 
LNONOEB 57 (QL) (« decision de la Commis-
sion »)) 

[31] Dans sa decision relative a la demande d'ap-
probation de tarifs d' OPG pour la periode de refe-
rence 2011-2012, la Commission dit que le reglement 
53/05 de l'Ontario (Payments Under Section 78.1 of 
the Act) (« reglement 53/05 ») et l'art. 78.1 de la Loi 
de 1998 sur la Commission de l'energie de l'Onta-
rio lui conf6rent un vaste pouvoir discretionnaire 
quant [TRADUCTION] « au choix d'une methode in-
diquee pour fixer des tarifs justes et raisonnables » 
(para. 73). Elle reconnait que differents principes 
peuvent s'appliquer selon qu'il s'agit du recouvre-
ment de depenses prevues ou de l'examen apr6s coup 
de depenses dep. faites. Pour statuer sur la demande 
dont elle etait saisie, il convenait de tenir compte de 
tout element de preuve que la Commission jugeait 
pertinent pour apprecier le caract6re raisonnable des 
recettes necessaires d'OPG. 

[32] La Commission refuse d' approuver les 
6,9 milliards de dollars demand& par OPG au titre 
des recettes necessaires, les reduisant de 145 mil-
lions de dollars pour la periode reference [TRADUC-
TION] A afin de signifier clairement a OPG qu'il lui 
incombe d'accroftre sa performance » (par. 350). 
Cette decision &favorable tient surtout a 1' opinion 
de la Commission selon laquelle OPG compte trop 
d' employes et ses niveaux de remuneration sont ex-
cessifs. 

[33] Au sujet de la taille de l'effectif, la Com-
mission rel6ve que, selon une etude comparative 
qu'OPG a elle-mame commandee (le rapport final 
de la phase 2 de ScottMadden), la dotation de cer-
tains postes peut etre reduite, voire supprimee. Elle 
recommande a OPG de revoir sa structure organisa-
tionnelle et de reaffecter du personnel ou de suppri-
mer des postes au cours des annees suivantes. Vingt 
a vingt-cinq pour cent du personnel d'OPG devait en 
effet partir a la retraite entre 2010 et 2014 et il etait 
possible de recourir davantage a la sous-traitance. 
Au chapitre de la remuneration, elle estime qu'OPG 
n' a pas presente d' elements convaincants pour jus-
tifier que les salaires de son personnel operationnel 
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III.  Historique judiciaire

A.	 Commission de l’énergie de l’Ontario (2011 
LNONOEB 57 (QL) (« décision de la Commis-
sion »))

[31]	 	 Dans sa décision relative à la demande d’ap
probation de tarifs d’OPG pour la période de réfé
rence 2011-2012, la Commission dit que le règlement 
53/05 de l’Ontario (Payments Under Section 78.1 of 
the Act) (« règlement 53/05 ») et l’art. 78.1 de la Loi 
de 1998 sur la Commission de l’énergie de l’Onta-
rio lui confèrent un vaste pouvoir discrétionnaire 
quant [TRADUCTION] « au choix d’une méthode in-
diquée pour fixer des tarifs justes et raisonnables » 
(para. 73). Elle reconnaît que différents principes 
peuvent s’appliquer selon qu’il s’agit du recouvre-
ment de dépenses prévues ou de l’examen après coup 
de dépenses déjà faites. Pour statuer sur la demande 
dont elle était saisie, il convenait de tenir compte de 
tout élément de preuve que la Commission jugeait 
pertinent pour apprécier le caractère raisonnable des 
recettes nécessaires d’OPG.

[32]	 	 La Commission refuse d’approuver les 
6,9 milliards de dollars demandés par OPG au titre 
des recettes nécessaires, les réduisant de 145 mil-
lions de dollars pour la période référence [TRADUC-

TION] « afin de signifier clairement à OPG qu’il lui 
incombe d’accroître sa performance » (par. 350). 
Cette décision défavorable tient surtout à l’opinion 
de la Commission selon laquelle OPG compte trop 
d’employés et ses niveaux de rémunération sont ex-
cessifs.

[33]	 	 Au sujet de la taille de l’effectif, la Com-
mission relève que, selon une étude comparative 
qu’OPG a elle-même commandée (le rapport final 
de la phase 2 de ScottMadden), la dotation de cer-
tains postes peut être réduite, voire supprimée. Elle 
recommande à OPG de revoir sa structure organisa-
tionnelle et de réaffecter du personnel ou de suppri-
mer des postes au cours des années suivantes. Vingt 
à vingt-cinq pour cent du personnel d’OPG devait en 
effet partir à la retraite entre 2010 et 2014 et il était 
possible de recourir davantage à la sous-traitance. 
Au chapitre de la rémunération, elle estime qu’OPG 
n’a pas présenté d’éléments convaincants pour jus-
tifier que les salaires de son personnel opérationnel 

III.  Judicial History

A.	 Ontario Energy Board: 2011 LNONOEB 57 
(QL) (“Board Decision”)

[31]	 	 In its decision concerning OPG’s rate ap-
plication for the 2011-2012 test period, the Board 
stated that it enjoyed broad discretion pursuant to 
Ontario Regulation 53/05 (Payments Under Sec-
tion 78.1 of the Act) and s. 78.1 of the Ontario En-
ergy Board Act, 1998 to “adopt the mechanisms it 
judges appropriate in setting just and reasonable 
rates” (para. 73). The Board recognized that dif-
ferent tests could apply depending on whether its 
analysis concerned the recovery of forecast costs or 
an after-the-fact review of costs already incurred. In 
this rate application, it was appropriate to take into 
consideration all evidence that the Board deemed 
relevant to assess the reasonableness of OPG’s rev-
enue requirement.

[32]	 	 The Board rejected OPG’s proposed rev-
enue requirement of $6.9 billion, reducing it by 
$145 million over the test period “to send a clear 
signal that OPG must take responsibility for im-
proving its performance” (para. 350). Key to its dis-
allowance was the Board’s finding that OPG was 
overstaffed and that its compensation levels were 
excessive.

[33]	 	 Regarding the number of staff, the Board 
pointed out that a benchmarking study commis-
sioned by OPG itself, the ScottMadden Phase 2 final 
report, suggested that certain staff positions could 
be reduced or eliminated altogether. The Board sug-
gested that OPG could review its organizational 
structure and reassign or eliminate positions in the 
coming years, as 20 percent to 25 percent of its staff 
were set to retire between 2010 and 2014 and it was 
possible to make greater use of external contrac-
tors. Regarding compensation, the Board found that  
OPG had not submitted compelling evidence justify-
ing the benchmarking of its salaries of non-manage-
ment employees to the 75th percentile of a survey of  
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industry salaries conducted by Towers Perrin. In-
stead, the Board considered the proper benchmark 
to be the 50th percentile, the same percentile against 
which OPG benchmarks management compensa-
tion. In determining the appropriate disallowance, 
the Board acknowledged that OPG may not have 
been able to achieve the full $145 million in savings 
for the test period through the reduction of compen-
sation levels alone because of its collective agree-
ments with the unions. 

B. Ontario Superior Court of Justice, Divisional 
Court: 2012 ONSC 729, 109 O.R. (3d) 576 

[34] OPG appealed the Board Decision on the 
basis that it was unreasonable and that the reasons 
provided were inadequate. OPG argued that the 
Board should have conducted a prudent investment 
test — that is, it should have restricted its review of 
compensation costs to a consideration of whether 
the collective agreements that prescribed the com-
pensation costs were prudent at the time they 
were entered into. OPG also argued that the Board 
should have presumed that the costs were prudent. 

[35] The panel of three Divisional Court judges 
was split. Justice Hoy (as she then was), for the 
majority, found the Board Decision reasonable be-
cause management had the ability to reduce total 
compensation costs in the future within the frame-
work of the collective agreement. Applying a strict 
prudent investment test would not permit the Board 
to fulfill its statutory objective of promoting cost ef-
fectiveness in the generation of electricity. It was 
particularly important for the Board to exercise its 
authority to set just and reasonable rates given the 
"double monopoly" dynamic at play: 

The collective agreements were concluded between a 
regulated monopoly, which passes costs on to consum-
ers, not a competitive enterprise, and two unions which 
account for approximately 90 per cent of the employees 
and amount to a near, second monopoly, based on terms 

se situent au 75e percentile des salaires verses dans 
le secteur selon une etude de Towers Perrin. Selon 
la Commission, ils devraient se situer au 50e percen-
tile, soit le mame que pour le personnel de direc-
tion. Pour decider de la reduction qui s'impose, elle 
reconnait qu'OPG pourrait ne pas etre en mesure, 
pendant la periode de reference, de realiser des eco-
nomies de 145 millions de dollars par la reduction 
de sa seule masse salariale a cause des conventions 
collectives en vigueur. 

B. Cour superieure de Justice de l'Ontario, Cour 
divisionnaire (2012 ONSC 729, 109 O.R. (3d) 
576) 

[34] OPG a fait appel de la decision au motif que 
celle-ci etait deraisonnable et mal motivee. Elle a 
soutenu que la Commission aurait du appliquer le 
principe de l'investissement prudent, c'est-à-dire 
que, dans son examen des depenses de remune-
ration, elle aurait du seulement s'interroger sur la 
prudence de conclure, a l'epoque, les conventions 
collectives qui commandaient ces depenses. Elle a 
ajoute que la Commission aurait du presumer que 
les depenses etaient prudentes. 

[35] La decision de la formation de trois juges 
de la Cour divisionnaire est partagee. Au nom des 
juges majoritaires, la juge Hoy (aujourd'hui Juge 
en chef adjointe de 1' Ontario) conclut que la deci-
sion de la Commission est raisonnable, car il etait 
possible a la direction d'OPG de reduire ulterieu-
rement ses depenses globales de remuneration dans 
le respect des conventions collectives. L' applica-
tion stricte du principe de l'investissement prudent 
n'aurait pas permis a la Commission d'atteindre 
son objectif, d'origine legislative, de favoriser la 
rentabilite de la production d'electricite. Vu la pre-
sence de « deux monopoles », il importait particu-
li6rement que la Commission exerce son pouvoir de 
fixer des tarifs justes et raisormables : 

[TRADUCTION] Les conventions collectives sont inter-
venues entre un monopole reglemente qui refile ses coots 
au consommateur et qui n' est pas soumis a la concurrence, 
et deux syndicats qui representent environ 90 p. 100 des 
salaries et qui constituent presque un second monopole 
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se situent au 75e percentile des salaires versés dans 
le secteur selon une étude de Towers Perrin. Selon 
la Commission, ils devraient se situer au 50e percen-
tile, soit le même que pour le personnel de direc-
tion. Pour décider de la réduction qui s’impose, elle 
reconnaît qu’OPG pourrait ne pas être en mesure, 
pendant la période de référence, de réaliser des éco-
nomies de 145 millions de dollars par la réduction 
de sa seule masse salariale à cause des conventions 
collectives en vigueur.

B.	 Cour supérieure de Justice de l’Ontario, Cour 
divisionnaire (2012 ONSC 729, 109 O.R. (3d) 
576)

[34]	 	 OPG a fait appel de la décision au motif que 
celle-ci était déraisonnable et mal motivée. Elle a 
soutenu que la Commission aurait dû appliquer le 
principe de l’investissement prudent, c’est-à-dire 
que, dans son examen des dépenses de rémuné-
ration, elle aurait dû seulement s’interroger sur la 
prudence de conclure, à l’époque, les conventions 
collectives qui commandaient ces dépenses. Elle a 
ajouté que la Commission aurait dû présumer que 
les dépenses étaient prudentes.

[35]	 	 La décision de la formation de trois juges 
de la Cour divisionnaire est partagée. Au nom des 
juges majoritaires, la juge Hoy (aujourd’hui Juge 
en chef adjointe de l’Ontario) conclut que la déci-
sion de la Commission est raisonnable, car il était 
possible à la direction d’OPG de réduire ultérieu-
rement ses dépenses globales de rémunération dans 
le respect des conventions collectives. L’applica-
tion stricte du principe de l’investissement prudent 
n’aurait pas permis à la Commission d’atteindre 
son objectif, d’origine législative, de favoriser la 
rentabilité de la production d’électricité. Vu la pré-
sence de « deux monopoles », il importait particu-
lièrement que la Commission exerce son pouvoir de 
fixer des tarifs justes et raisonnables :

	 [TRADUCTION] Les conventions collectives sont inter
venues entre un monopole réglementé qui refile ses coûts 
au consommateur et qui n’est pas soumis à la concurrence, 
et deux syndicats qui représentent environ 90 p. 100 des 
salariés et qui constituent presque un second monopole 

industry salaries conducted by Towers Perrin. In-
stead, the Board considered the proper benchmark 
to be the 50th percentile, the same percentile against 
which OPG benchmarks management compensa-
tion. In determining the appropriate disallowance, 
the Board acknowledged that OPG may not have 
been able to achieve the full $145 million in savings 
for the test period through the reduction of compen-
sation levels alone because of its collective agree-
ments with the unions.

B.	 Ontario Superior Court of Justice, Divisional 
Court: 2012 ONSC 729, 109 O.R. (3d) 576

[34]	 	 OPG appealed the Board Decision on the 
basis that it was unreasonable and that the reasons 
provided were inadequate. OPG argued that the 
Board should have conducted a prudent investment 
test — that is, it should have restricted its review of 
compensation costs to a consideration of whether 
the collective agreements that prescribed the com-
pensation costs were prudent at the time they 
were entered into. OPG also argued that the Board 
should have presumed that the costs were prudent.

[35]	 	 The panel of three Divisional Court judges 
was split. Justice Hoy (as she then was), for the 
majority, found the Board Decision reasonable be-
cause management had the ability to reduce total 
compensation costs in the future within the frame-
work of the collective agreement. Applying a strict 
prudent investment test would not permit the Board 
to fulfill its statutory objective of promoting cost ef-
fectiveness in the generation of electricity. It was 
particularly important for the Board to exercise its 
authority to set just and reasonable rates given the 
“double monopoly” dynamic at play:

	 The collective agreements were concluded between a 
regulated monopoly, which passes costs on to consum-
ers, not a competitive enterprise, and two unions which 
account for approximately 90 per cent of the employees 
and amount to a near, second monopoly, based on terms 
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inherited from Ontario Hydro and in face of the reality 
that running a nuclear operation without the employees 
would be extremely difficult. [para. 54] 

[36] Justice Aitken dissented, finding that, 

to the extent that [nuclear compensation] costs were pre-
determined, in the sense that they were locked in as a 
result of collective agreements entered prior to the date 
of the application and the test period, OPG only had to 
prove their prudence or reasonableness based on the 
circumstances that were known or that reasonably could 
have been anticipated at the time the decision to enter 
those collective agreements was made. [para. 83] 

She would have held that the Board's failure to un-
dertake a separate and explicit prudence review for 
the committed portion of nuclear compensation 
costs, coupled with its consideration of hindsight 
factors in assessing the reasonableness of these 
costs, rendered the Board Decision unreasonable. 

C. Ontario Court of Appeal: 2013 ONCA 359, 
116 O.R. (3d) 793 

[37] The Ontario Court of Appeal reversed the 
Divisional Court's decision and remitted the case 
to the Board. The court drew a distinction between 
forecast costs and committed costs, with commit-
ted costs being those that the utility "is commit-
ted to pay in [the test period]" and that "cannot 
be managed or reduced by the utility in that time 
frame, usually because of contractual obligations" 
(para. 29). Although costs may not require actual 
payment until the future, as in this case, costs that 
have been "contractually incurred to be paid over 
the time frame are nonetheless committed even 
though they have not yet been paid" (para. 29). 
When reviewing such costs, the court held that the 
Board must undertake a prudence review as de-
scribed in Enbridge Gas Distribution Inc. v. Ontario 
Energy Board (2006), 210 O.A.C. 4 (paras. 15-
16). By failing to follow this jurisprudence and by 
requiring that OPG "manage costs that, by law, it 
cannot manage", the Board acted unreasonably 
(para. 37). 

etant donne les conditions heritees d'Ontario Hydro et le 
fait qu'il serait extremement difficile d' exploiter des instal-
lations nucleaires sans les salaries. [par. 54] 

[36] Dissidente, la juge Aitken opine que, 

[TRADUCTION] dans la mesure on les coots [de remune-
ration des employes du secteur nucleaire] etaient deter-
mines a l'avance, c' est-A-dire qu'ils etaient arretes par 
des conventions collectives conclues avant la demande 
et la periode de reference, OPG devait seulement prou-
ver la prudence ou le caractere raisonnable de la deci-
sion de conclure ces conventions au vu des circonstances 
connues ou qui auraient pu raisonnablement etre prevues 
au moment de prendre la decision. [par. 83] 

Elle aurait statue que l'omission de la Commission 
d' appliquer separement et expressement le principe 
de la prudence a la partie des depenses de remune-
ration du secteur nucleaire dont elle avait convenu, 
jumelee a son appreciation avec le recul du carac-
tare raisonnable de ces depenses, a rendu la deci-
sion de la Commission deraisonnable. 

C. Cour d'appel de l'Ontario (2013 ONCA 359, 
116 O.R. (3d) 793) 

[37] La Cour d'appel de l'Ontario infirme le juge-
ment de la Cour divisionnaire et renvoie le dossier 
a la Commission. Elle etablit une distinction entre 
les depenses prevues et les depenses convenues, 
ces derniares correspondant a celles que le service 
public [TRADUCTION] « a convenu d' acquitter pen-
dant [la periode de reference] » et qu'il « ne peut 
modifier ou reduire pendant cette periode, gene-
ralement a cause d' obligations contractuelles » 
(par. 29). Mame si les depenses n'ont pas a etre 
acquittees dans l'immediat, comme en l'espace, 
celles qui, « par contrat, doivent etre acquittees 
pendant la periode de reference constituent nean-
moins des depenses convenues, marne si elles n'ont 
pas encore ete acquittees » (par. 29). La Cour d'ap-
pel statue que la Commission doit, dans son exa-
men de ces depenses, appliquer le principe de la 
prudence &once dans Enbridge Gas Distribution 
Inc. c. Ontario Energy Board (2006), 210 O.A.C. 
4 (par. 15-16). En ne respectant pas ce precedent et 
en obligeant OPG a « modifier des depenses qu'elle 
ne peut juridiquement modifier », la Commission a 
agi deraisonnablement (par. 37). 
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étant donné les conditions héritées d’Ontario Hydro et le 
fait qu’il serait extrêmement difficile d’exploiter des instal-
lations nucléaires sans les salariés. [par. 54]

[36]	 	 Dissidente, la juge Aitken opine que,

[TRADUCTION] dans la mesure où les coûts [de rémuné-
ration des employés du secteur nucléaire] étaient déter-
minés à l’avance, c’est-à-dire qu’ils étaient arrêtés par 
des conventions collectives conclues avant la demande 
et la période de référence, OPG devait seulement prou-
ver la prudence ou le caractère raisonnable de la déci-
sion de conclure ces conventions au vu des circonstances 
connues ou qui auraient pu raisonnablement être prévues 
au moment de prendre la décision. [par. 83]

Elle aurait statué que l’omission de la Commission 
d’appliquer séparément et expressément le principe 
de la prudence à la partie des dépenses de rémuné-
ration du secteur nucléaire dont elle avait convenu, 
jumelée à son appréciation avec le recul du carac-
tère raisonnable de ces dépenses, a rendu la déci-
sion de la Commission déraisonnable.

C.	 Cour d’appel de l’Ontario (2013 ONCA 359, 
116 O.R. (3d) 793)

[37]	 	 La Cour d’appel de l’Ontario infirme le juge-
ment de la Cour divisionnaire et renvoie le dossier 
à la Commission. Elle établit une distinction entre 
les dépenses prévues et les dépenses convenues, 
ces dernières correspondant à celles que le service 
public [TRADUCTION] « a convenu d’acquitter pen-
dant [la période de référence] » et qu’il « ne peut 
modifier ou réduire pendant cette période, géné-
ralement à cause d’obligations contractuelles  » 
(par. 29). Même si les dépenses n’ont pas à être 
acquittées dans l’immédiat, comme en l’espèce, 
celles qui, «  par contrat, doivent être acquittées 
pendant la période de référence constituent néan-
moins des dépenses convenues, même si elles n’ont 
pas encore été acquittées » (par. 29). La Cour d’ap-
pel statue que la Commission doit, dans son exa-
men de ces dépenses, appliquer le principe de la 
prudence énoncé dans Enbridge Gas Distribution 
Inc. c. Ontario Energy Board (2006), 210 O.A.C. 
4 (par. 15-16). En ne respectant pas ce précédent et 
en obligeant OPG à « modifier des dépenses qu’elle 
ne peut juridiquement modifier », la Commission a 
agi déraisonnablement (par. 37).

inherited from Ontario Hydro and in face of the reality 
that running a nuclear operation without the employees 
would be extremely difficult. [para. 54]

[36]	 	 Justice Aitken dissented, finding that,

to the extent that [nuclear compensation] costs were pre-
determined, in the sense that they were locked in as a 
result of collective agreements entered prior to the date 
of the application and the test period, OPG only had to 
prove their prudence or reasonableness based on the 
circumstances that were known or that reasonably could 
have been anticipated at the time the decision to enter 
those collective agreements was made. [para. 83]

She would have held that the Board’s failure to un-
dertake a separate and explicit prudence review for 
the committed portion of nuclear compensation 
costs, coupled with its consideration of hindsight 
factors in assessing the reasonableness of these 
costs, rendered the Board Decision unreasonable.

C.	 Ontario Court of Appeal: 2013 ONCA 359, 
116 O.R. (3d) 793

[37]	 	 The Ontario Court of Appeal reversed the 
Divisional Court’s decision and remitted the case 
to the Board. The court drew a distinction between 
forecast costs and committed costs, with commit-
ted costs being those that the utility “is commit-
ted to pay in [the test period]” and that “cannot 
be managed or reduced by the utility in that time 
frame, usually because of contractual obligations” 
(para. 29). Although costs may not require actual 
payment until the future, as in this case, costs that 
have been “contractually incurred to be paid over 
the time frame are nonetheless committed even 
though they have not yet been paid” (para.  29). 
When reviewing such costs, the court held that the 
Board must undertake a prudence review as de-
scribed in Enbridge Gas Distribution Inc. v. Ontario 
Energy Board (2006), 210 O.A.C. 4 (paras.  15-
16). By failing to follow this jurisprudence and by 
requiring that OPG “manage costs that, by law, it 
cannot manage”, the Board acted unreasonably 
(para. 37).
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IV. Issues 

[38] The Board raises two issues on appeal: 

1. What is the appropriate standard of review? 

2. Was the Board's decision to disallow $145 mil-
lion of OPG's revenue requirement reasonable? 

[39] Before this Court, OPG has argued that the 
Board stepped beyond the appropriate role of a tri-
bunal in an appeal from its own decision, which 
raises the following additional issue: 

IV. Questions en litige 

[38] La Commission souleve deux questions dans 
le cadre du pourvoi : 

1. Quelle est la norme de contr0le applicable? 

2. Sa decision de retrancher 145 millions de dol-
lars des recettes necessaires d'OPG est-elle rai-
sonnable? 

[39] Devant notre Cour, OPG fait valoir que la 
Commission outrepasse le role qui sied a un tri-
bunal administratif dans le cadre d'un appel de sa 
propre decision, ce qui souleve la question supple-
mentaire suivante : 

3. Did the Board act impermissibly in pursuing its 
appeal in this case? 

3. La Commission a-t-elle agi de maniere inac-
ceptable en se pourvoyant en tant que partie a 
l'appel en l'espece? 

V. Analysis 

[40] It is logical to begin by considering the ap-
propriateness of the Board's participation in the ap-
peal. I will next consider the appropriate standard 
of review, and then the merits issue of whether the 
Board's decision in this case was reasonable. 

A. The Appropriate Role of the Board in This Ap-
peal 

(1) Tribunal Standing 

[41] In Northwestern Utilities Ltd. v. City of Ed-
monton, [1979] 1 S.C.R. 684 ("Northwestern Utili-
ties"), per Estey J., this Court first discussed how 
an administrative decision-maker's participation in 
the appeal or review of its own decisions may give 
rise to concerns over tribunal impartiality. Estey J. 
noted that "active and even aggressive participation 
can have no other effect than to discredit the im-
partiality of an administrative tribunal either in the 
case where the matter is referred back to it, or in 
future proceedings involving similar interests and 

V. Analyse 

[40] Il convient en toute logique d' examiner 
d'abord le caractere approprie de la participation de 
la Commission au pourvoi. J'examinerai ensuite la 
norme de contr0le applicable, puis la question de 
fond de savoir si la decision de la Commission est 
raisonnable. 

A. Le role qui sied a la Commission dans le cadre 
du pourvoi 

(1) La qualite pour agir d'un tribunal adminis-
tratif 

[41] Dans Northwestern Utilities Ltd. c. Ville 
d'Edmonton, [1979] 1 R.C.S. 684 (« Northwest-
ern Utilities »), sous la plume du juge Estey, notre 
Cour se demande pour la premiere fois en quoi la 
participation d'un decideur administratif a l'appel 
ou au contr0le de sa propre decision peut soulever 
des doutes sur son impartialite. Pour reprendre les 
propos du juge Estey, « [u]ne participation aussi ac-
tive ne peut que jeter le discredit sur l'impartialite 
d'un tribunal administratif lorsque l'affaire lui est 
renvoyee ou lorsqu'il est saisi d'autres procedures 
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IV.  Questions en litige

[38]	 	 La Commission soulève deux questions dans 
le cadre du pourvoi :

1.	 Quelle est la norme de contrôle applicable?

2.	 Sa décision de retrancher 145 millions de dol-
lars des recettes nécessaires d’OPG est-elle rai-
sonnable?

[39]	 	 Devant notre Cour, OPG fait valoir que la 
Commission outrepasse le rôle qui sied à un tri-
bunal administratif dans le cadre d’un appel de sa 
propre décision, ce qui soulève la question supplé-
mentaire suivante :

3.	 La Commission a-t-elle agi de manière inac-
ceptable en se pourvoyant en tant que partie à 
l’appel en l’espèce?

V.  Analyse

[40]	 	 Il convient en toute logique d’examiner 
d’abord le caractère approprié de la participation de 
la Commission au pourvoi. J’examinerai ensuite la 
norme de contrôle applicable, puis la question de 
fond de savoir si la décision de la Commission est 
raisonnable.

A.	 Le rôle qui sied à la Commission dans le cadre 
du pourvoi

(1)	 La qualité pour agir d’un tribunal adminis-
tratif

[41]	 	 Dans Northwestern Utilities Ltd. c. Ville 
d’Edmonton, [1979] 1 R.C.S. 684 («  Northwest
ern Utilities »), sous la plume du juge Estey, notre 
Cour se demande pour la première fois en quoi la 
participation d’un décideur administratif à l’appel 
ou au contrôle de sa propre décision peut soulever 
des doutes sur son impartialité. Pour reprendre les 
propos du juge Estey, « [u]ne participation aussi ac-
tive ne peut que jeter le discrédit sur l’impartialité 
d’un tribunal administratif lorsque l’affaire lui est 
renvoyée ou lorsqu’il est saisi d’autres procédures 

IV.  Issues

[38]	 	 The Board raises two issues on appeal:

1.	 What is the appropriate standard of review?

2.	 Was the Board’s decision to disallow $145 mil-
lion of OPG’s revenue requirement reasonable?

[39]	 	 Before this Court, OPG has argued that the 
Board stepped beyond the appropriate role of a tri-
bunal in an appeal from its own decision, which 
raises the following additional issue:

3.	 Did the Board act impermissibly in pursuing its 
appeal in this case?

V.  Analysis

[40]	 	 It is logical to begin by considering the ap-
propriateness of the Board’s participation in the ap-
peal. I will next consider the appropriate standard 
of review, and then the merits issue of whether the 
Board’s decision in this case was reasonable.

A.	 The Appropriate Role of the Board in This Ap-
peal

(1)	 Tribunal Standing

[41]	 	 In Northwestern Utilities Ltd. v. City of Ed-
monton, [1979] 1 S.C.R. 684 (“Northwestern Utili-
ties”), per Estey J., this Court first discussed how 
an administrative decision-maker’s participation in 
the appeal or review of its own decisions may give 
rise to concerns over tribunal impartiality. Estey J. 
noted that “active and even aggressive participation 
can have no other effect than to discredit the im-
partiality of an administrative tribunal either in the 
case where the matter is referred back to it, or in 
future proceedings involving similar interests and 
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issues or the same parties" (p. 709). He further ob-
served that tribunals already receive an opportunity 
to make their views clear in their original decisions: 
". . . it abuses one's notion of propriety to counte-
nance its participation as a full-fledged litigant in 
this Court" (p. 709). 

[42] The Court in Northwestern Utilities ulti-
mately held that the Alberta Public Utilities Board 
— which, like the Ontario Energy Board, had a 
statutory right to be heard on judicial appeal (see 
Ontario Energy Board Act, 1998, s. 33(3)) — was 
limited in the scope of the submissions it could 
make. Specifically, Estey J. observed that 

[i]t has been the policy in this Court to limit the role 
of an administrative tribunal whose decision is at issue 
before the Court, even where the right to appear is given 
by statute, to an explanatory role with reference to the 
record before the Board and to the making of representa-
tions relating to jurisdiction. [p. 709] 

[43] This Court further considered the issue of 
agency standing in CAIMAW v. Paccar of Canada 
Ltd., [1989] 2 S.C.R. 983, which involved judicial 
review of a British Columbia Labour Relations 
Board decision. Though a majority of the judges 
hearing the case did not endorse a particular ap-
proach to the issue, La Forest J., Dickson C.J. con-
curring, accepted that a tribunal had standing to 
explain the record and advance its view of the ap-
propriate standard of review and, additionally, to ar-
gue that its decision was reasonable. 

[44] This finding was supported by the need to 
make sure the Court's decision on review of the 
tribunal's decision was fully informed. La Forest J. 
cited B.C.G.E.U. v. Indust. Rel. Council (1988), 26 
B.C.L.R. (2d) 145 (C.A.), at p. 153, for the propo-
sition that the tribunal is the party best equipped to 
draw the Court's attention to 

concernant des interats et des questions semblables 
ou impliquant les mames parties » (p. 709). 11 ajoute 
que le tribunal administratif avait déjà le loisir de 
s' expliquer clairement dans sa decision initiale et 
« [qu'il] enfreint de fagon inacceptable la reserve 
dont [ll doit] faire preuve lorsqu' [ill particip[e] aux 
procedures comme partie a part enti6re » (p. 709). 

[42] Dans Northwestern Utilities, notre Cour sta-
tue finalement que la port& des observations que 
pouvait presenter l'Alberta Public Utilities Board 
— qui, a l'instar de la Commission de l'energie 
de l'Ontario, jouissait legalement du droit d'être 
entendue en appel devant une cour de justice (voir 
la Loi de 1998 sur la Commission de l'energie de 
l'Ontario, par. 33(3)) — etait limitee. Le juge Estey 
fait remarquer ce qui suit : 

Cette Cour, a cet egard, a toujours voulu limiter le role 
du tribunal administratif dont la decision est contest& a 
la presentation d'explications sur le dossier dont it etait 
saisi et d' observations sur la question de sa competence, 
meme lorsque la loi lui conf6re le droit de comparaitre. 
[p. 709] 

[43] Dans CAIMAW c. Paccar of Canada Ltd., 
[1989] 2 R.C.S. 983, qui porte sur le contrille judi-
ciaire d'une decision de la commission des relations 
de travail de la Colombie-Britannique, notre Cour 
approfondit la question de la qualite pour agir d'un 
organisme administratif. Mame si les juges majo-
ritaires qui ont entendu le pourvoi n'adoptent pas 
d'approche particuli6re pour se prononcer, le juge 
La Forest, avec l'appui du juge en chef Dickson, 
reconnait qu'un tribunal administratif a qualite non 
seulement pour expliquer le dossier et faire valoir 
son point de vue sur la norme de contrille applicable, 
mais aussi pour soutenir que sa decision est raison-
nable. 

[44] Cette conclusion repose sur la necessite de 
faire en sorte que la cour de revision rende un ju-
gement parfaitement &laird sur la decision du tri-
bunal administratif. Le juge La Forest invoque 
l'arrat B.C.G.E.U. c. Indust. Rel. Council (1988), 26 
B.C.L.R. (2d) 145 (C.A.), p. 153, pour avancer que 
le tribunal administratif est le mieux place pour atti-
rer l'attention de la cour 
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concernant des intérêts et des questions semblables 
ou impliquant les mêmes parties » (p. 709). Il ajoute 
que le tribunal administratif avait déjà le loisir de 
s’expliquer clairement dans sa décision initiale et 
« [qu’il] enfreint de façon inacceptable la réserve 
dont [il doit] faire preuve lorsqu’[il] particip[e] aux 
procédures comme partie à part entière » (p. 709).

[42]	 	 Dans Northwestern Utilities, notre Cour sta-
tue finalement que la portée des observations que 
pouvait présenter l’Alberta Public Utilities Board 
— qui, à l’instar de la Commission de l’énergie 
de l’Ontario, jouissait légalement du droit d’être 
entendue en appel devant une cour de justice (voir 
la Loi de 1998 sur la Commission de l’énergie de 
l’Ontario, par. 33(3)) — était limitée. Le juge Estey 
fait remarquer ce qui suit :

	 Cette Cour, à cet égard, a toujours voulu limiter le rôle 
du tribunal administratif dont la décision est contestée à 
la présentation d’explications sur le dossier dont il était 
saisi et d’observations sur la question de sa compétence, 
même lorsque la loi lui confère le droit de comparaître. 
[p. 709]

[43]	 	 Dans CAIMAW c. Paccar of Canada Ltd., 
[1989] 2 R.C.S. 983, qui porte sur le contrôle judi-
ciaire d’une décision de la commission des relations 
de travail de la Colombie-Britannique, notre Cour 
approfondit la question de la qualité pour agir d’un 
organisme administratif. Même si les juges majo-
ritaires qui ont entendu le pourvoi n’adoptent pas 
d’approche particulière pour se prononcer, le juge 
La Forest, avec l’appui du juge en chef Dickson, 
reconnaît qu’un tribunal administratif a qualité non 
seulement pour expliquer le dossier et faire valoir 
son point de vue sur la norme de contrôle applicable, 
mais aussi pour soutenir que sa décision est raison-
nable.

[44]	 	 Cette conclusion repose sur la nécessité de  
faire en sorte que la cour de révision rende un ju-
gement parfaitement éclairé sur la décision du tri-
bunal administratif. Le juge La  Forest invoque 
l’arrêt B.C.G.E.U. c. Indust. Rel. Council (1988), 26 
B.C.L.R. (2d) 145 (C.A.), p. 153, pour avancer que 
le tribunal administratif est le mieux placé pour atti-
rer l’attention de la cour

issues or the same parties” (p. 709). He further ob-
served that tribunals already receive an opportunity 
to make their views clear in their original decisions: 
“. . . it abuses one’s notion of propriety to counte-
nance its participation as a full-fledged litigant in 
this Court” (p. 709).

[42]	 	 The Court in Northwestern Utilities ulti-
mately held that the Alberta Public Utilities Board 
— which, like the Ontario Energy Board, had a 
statutory right to be heard on judicial appeal (see 
Ontario Energy Board Act, 1998, s. 33(3)) — was 
limited in the scope of the submissions it could 
make. Specifically, Estey J. observed that

	 [i]t has been the policy in this Court to limit the role 
of an administrative tribunal whose decision is at issue 
before the Court, even where the right to appear is given 
by statute, to an explanatory role with reference to the 
record before the Board and to the making of representa-
tions relating to jurisdiction. [p. 709]

[43]	 	 This Court further considered the issue of 
agency standing in CAIMAW v. Paccar of Canada 
Ltd., [1989] 2 S.C.R. 983, which involved judicial 
review of a British Columbia Labour Relations 
Board decision. Though a majority of the judges 
hearing the case did not endorse a particular ap-
proach to the issue, La Forest J., Dickson C.J. con
curring, accepted that a tribunal had standing to 
explain the record and advance its view of the ap-
propriate standard of review and, additionally, to ar-
gue that its decision was reasonable.

[44]	 	 This finding was supported by the need to 
make sure the Court’s decision on review of the 
tribunal’s decision was fully informed. La Forest J. 
cited B.C.G.E.U. v. Indust. Rel. Council (1988), 26 
B.C.L.R. (2d) 145 (C.A.), at p. 153, for the propo-
sition that the tribunal is the party best equipped to 
draw the Court’s attention to
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those considerations, rooted in the specialized juris-
diction or expertise of the tribunal, which may render 
reasonable what would otherwise appear unreasonable to 
someone not versed in the intricacies of the specialized 
area. 

(Paccar, at p. 1016) 

La Forest J. found, however, that the tribunal could 
not go so far as to argue that its decision was correct 
(p. 1017). Though La Forest J. did not command a 
majority, L'Heureux-Dube J. also commented on 
tribunal standing in her dissent, and agreed with the 
substance of La Forest J.'s analysis (p. 1026). 

[45] Trial and appellate courts have struggled to 
reconcile this Court's statements in Northwestern 
Utilities and Paccar. Indeed, while this Court has 
never expressly overturned Northwestern Utili-
ties, on some occasions, it has permitted tribunals 
to participate as full parties without comment: see, 
e.g., McLean v. British Columbia (Securities Com-
mission), 2013 SCC 67, [2013] 3 S.C.R. 895; Ellis-
Don Ltd. v. Ontario (Labour Relations Board), 2001 
SCC 4, [2001] 1 S.C.R. 221; Tremblay v. Quebec 
(Commission des affaires sociales), [1992] 1 S.C.R. 
952; see also Ontario (Children's Lawyer) v. On-
tario (Information and Privacy Commissioner) 
(2005), 75 O.R. (3d) 309 (C.A.) ("Goodis"), at 
para. 24. 

[46] A number of appellate decisions have grap-
pled with this issue and "for the most part now dis-
play a more relaxed attitude in allowing tribunals to 
participate in judicial review proceedings or statu-
tory appeals in which their decisions were subject 
to attack": D. Mullan, "Administrative Law and 
Energy Regulation", in G. Kaiser and B. Heggie, 
35, at p. 51. A review of three appellate decisions 
suffices to establish the rationale behind this shift. 

[47] In Goodis, the Children's Lawyer urged the 
court to refuse or limit the standing of the Infor-
mation and Privacy Commissioner, whose decision 

sur les considerations, enracinees dans la competence ou 
les connaissances specialisees du tribunal, qui peuvent 
rendre raisonnable ce qui autrement paraitrait deraison-
nable a quelqu'un qui n'est pas verse dans les complexi-
tes de ce domain specialise. 

(Paccar, p. 1016) 

Toutefois, le juge La Forest conclut que le tribunal 
administratif ne peut aller jusqu'a defendre le bien-
fon& de sa decision (p. 1017). Sa these ne convainc 
pas une majority de ses collegues, mais la juge 
L'Heureux-Dube, dissidente, qui se prononce elle 
aussi sur la qualite pour agir du tribunal adminis-
tratif, souscrit a son analyse sur le fond (p. 1026). 

[45] Juridictions de premiere instance et d'appel 
ont tente tant bien que mal de concilier les opinions 
exprimees par les juges de la Cour dans les areas 
Northwestern Utilities et Paccar. De fait, meme si 
notre Cour n'est jamais expressement revenue sur 
Northwestern Utilities, elle a parfois autorise un tri-
bunal administratif a participer a l'instance a titre 
de partie a part entiere sans expliquer sa decision 
(voir p. ex. McLean c. Colombie-Britannique (Secu-
rities Commission), 2013 CSC 67, [2013] 3 R.C.S. 
895; Ellis-Don Ltd. c. Ontario (Commission des 
relations de travail), 2001 CSC 4, [2001] 1 R.C.S. 
221; Tremblay c. Quebec (Commission des affaires 
sociales), [1992] 1 R.C.S. 952; voir egalement On-
tario (Children's Lawyer) c. Ontario (Information 
and Privacy Commissioner) (2005), 75 O.R. (3d) 
309 (C.A.) (« Goodis »), par. 24). 

[46] Dans un certain nombre de decisions, les 
cours d' appel se sont attaquees a la question et, 
[TRADUCTION] « pour la plupart, elles sont desor-
mais plus enclines a autoriser un tribunal adminis-
tratif a participer au contrille judiciaire ou a 1' appel, 
prevu par la loi, de sa propre decision » (D. Mullan, 
« Administrative Law and Energy Regulation », 
dans G. Kaiser et B. Heggie, 35, p. 51). Le survol 
de trois areas de juridictions d' appel suffit a etablir 
la raison d'être de ce revirement. 

[47] Dans Goodis, le Bureau de l'avocate des en-
fants demandait a la cour de ne pas reconnaitre ou 
de restreindre la qualite pour agir du Commissaire 
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sur les considérations, enracinées dans la compétence ou 
les connaissances spécialisées du tribunal, qui peuvent 
rendre raisonnable ce qui autrement paraîtrait déraison-
nable à quelqu’un qui n’est pas versé dans les complexi-
tés de ce domaine spécialisé.

(Paccar, p. 1016)

Toutefois, le juge La Forest conclut que le tribunal 
administratif ne peut aller jusqu’à défendre le bien-
fondé de sa décision (p. 1017). Sa thèse ne convainc 
pas une majorité de ses collègues, mais la juge 
L’Heureux-Dubé, dissidente, qui se prononce elle 
aussi sur la qualité pour agir du tribunal adminis-
tratif, souscrit à son analyse sur le fond (p. 1026).

[45]	 	 Juridictions de première instance et d’appel 
ont tenté tant bien que mal de concilier les opinions 
exprimées par les juges de la Cour dans les arrêts 
Northwestern Utilities et Paccar. De fait, même si 
notre Cour n’est jamais expressément revenue sur 
Northwestern Utilities, elle a parfois autorisé un tri-
bunal administratif à participer à l’instance à titre 
de partie à part entière sans expliquer sa décision 
(voir p. ex. McLean c. Colombie-Britannique (Secu-
rities Commission), 2013 CSC 67, [2013] 3 R.C.S. 
895; Ellis-Don Ltd. c. Ontario (Commission des 
relations de travail), 2001 CSC 4, [2001] 1 R.C.S. 
221; Tremblay c. Québec (Commission des affaires 
sociales), [1992] 1 R.C.S. 952; voir également On-
tario (Children’s Lawyer) c. Ontario (Information 
and Privacy Commissioner) (2005), 75 O.R. (3d) 
309 (C.A.) (« Goodis »), par. 24).

[46]	 	 Dans un certain nombre de décisions, les 
cours d’appel se sont attaquées à la question et, 
[TRADUCTION] « pour la plupart, elles sont désor-
mais plus enclines à autoriser un tribunal adminis-
tratif à participer au contrôle judiciaire ou à l’appel, 
prévu par la loi, de sa propre décision » (D. Mullan, 
« Administrative Law and Energy Regulation », 
dans G. Kaiser et B. Heggie, 35, p. 51). Le survol 
de trois arrêts de juridictions d’appel suffit à établir 
la raison d’être de ce revirement.

[47]	 	 Dans Goodis, le Bureau de l’avocate des en-
fants demandait à la cour de ne pas reconnaître ou 
de restreindre la qualité pour agir du Commissaire 

those considerations, rooted in the specialized juris
diction or expertise of the tribunal, which may render 
reasonable what would otherwise appear unreasonable to 
someone not versed in the intricacies of the specialized 
area.

(Paccar, at p. 1016)

La Forest J. found, however, that the tribunal could 
not go so far as to argue that its decision was correct 
(p. 1017). Though La Forest J. did not command a 
majority, L’Heureux-Dubé J. also commented on 
tribunal standing in her dissent, and agreed with the 
substance of La Forest J.’s analysis (p. 1026).

[45]	 	 Trial and appellate courts have struggled to 
reconcile this Court’s statements in Northwestern 
Utilities and Paccar. Indeed, while this Court has 
never expressly overturned Northwestern Utili-
ties, on some occasions, it has permitted tribunals 
to participate as full parties without comment: see, 
e.g., McLean v. British Columbia (Securities Com-
mission), 2013 SCC 67, [2013] 3 S.C.R. 895; Ellis-
Don Ltd. v. Ontario (Labour Relations Board), 2001 
SCC 4, [2001] 1 S.C.R. 221; Tremblay v. Quebec 
(Commission des affaires sociales), [1992] 1 S.C.R. 
952; see also Ontario (Children’s Lawyer) v. On-
tario (Information and Privacy Commissioner) 
(2005), 75 O.R. (3d) 309 (C.A.) (“Goodis”), at 
para. 24.

[46]	 	 A number of appellate decisions have grap-
pled with this issue and “for the most part now dis-
play a more relaxed attitude in allowing tribunals to 
participate in judicial review proceedings or statu-
tory appeals in which their decisions were subject 
to attack”: D. Mullan, “Administrative Law and 
Energy Regulation”, in G. Kaiser and B. Heggie, 
35, at p. 51. A review of three appellate decisions 
suffices to establish the rationale behind this shift.

[47]	 	 In Goodis, the Children’s Lawyer urged the 
court to refuse or limit the standing of the Infor-
mation and Privacy Commissioner, whose decision 
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was under review. The Ontario Court of Appeal 
declined to apply any formal, fixed rule that would 
limit the tribunal to certain categories of submis-
sions and instead adopted a contextual, discretion-
ary approach: Goodis, at paras. 32-34. The court 
found no principled basis for the categorical ap-
proach, and observed that such an approach may 
lead to undesirable consequences: 

For example, a categorical rule denying standing if the 
attack asserts a denial of natural justice could deprive the 
court of vital submissions if the attack is based on alleged 
deficiencies in the structure or operation of the tribunal, 
since these are submissions that the tribunal is uniquely 
placed to make. Similarly, a rule that would permit a 
tribunal standing to defend its decision against the stan-
dard of reasonableness but not against one of correctness, 
would allow unnecessary and prevent useful argument. 
Because the best argument that a decision is reasonable 
may be that it is correct, a rule based on this distinction 
seems tenuously founded at best as Robertson J.A. said in 
United Brotherhood of Carpenters and Joiners of Amer-
ica, Local 1386 v. Bransen Construction Ltd., [2002] 
N.B.J. No. 114, 249 N.B.R. (2d) 93 (C.A.), at para. 32. 

(Goodis, at para. 34) 

[48] The court held that Northwestern Utilities 
and Paccar should be read as the source of "funda-
mental considerations" that should guide the court's 
exercise of discretion in the context of the case: 
Goodis, at para. 35. The two most important consid-
erations, drawn from those cases, were the "impor-
tance of having a fully informed adjudication of the 
issues before the court" (para. 37), and "the impor-
tance of maintaining tribunal impartiality": para. 38. 
The court should limit tribunal participation if it 
will undermine future confidence in its objectivity. 
The court identified a list of factors, discussed fur-
ther below, that may aid in determining whether and 

a l'information et a la protection de la vie privee 
dont la decision faisait l'objet d'une demande de 
contrille. La Cour d'appel de 1' Ontario a refuse de 
se montrer formaliste et d' appliquer une regle fixe 
qui aurait oblige le tribunal administratif a s' en 
tenir a des observations d'un certain type et elle a 
adopte plutiit une approche contextuelle et discre-
tionnaire (Goodis, par. 32-34). Elle a conclu que 
l'approche categorique n'avait pas de fondement 
rationnel et a fait remarquer qu'une telle approche 
pouvait avoir des consequences fdcheuses : 

[TRADUCTION] Par exemple, la regle categorique qui re-
fuse au tribunal administratif la qualite pour agir lorsque 
la contestation allegue le deni de justice naturelle peut 
priver la cour d' observations capitales lorsque la con-
testation se fonde des defaillances alleguees de la struc-
ture ou du fonctionnement du tribunal administratif, car 
ce sont des sujets sur lesquels ce demier est particu-
lierement bien place pour formuler des observations. De 
meme, la regle qui reconnait a un tribunal administra-
tif la qualite pour defendre sa decision au regard du cri-
tere de la raisonnabilite, mais non du critere de la deci-
sion correcte, permet le debat inutile et empeche le debat 
utile. Parce que le meilleur moyen d' etablir la raison-
nabilite d'une decision peut etre de demontrer qu' elle 
est correcte, une regle fond& sur cette distinction sem-
ble au mieux tenue, comme l'affirme le juge Robertson 
dans Fraternitg unie des charpentiers et menuisiers 
d'Amgrique, section locale 1386 c. Bransen Construc-
tion Ltd., [2002] A.N.-B. n° 114, 249 R.N.-B. (2 e) 93 
(C.A.), par. 32. 

(Goodis, par. 34) 

[48] La Cour d'appel statue qu'il faut voir dans 
les arras Northwestern Utilities et Paccar la source 
de [TRADUCTION] « considerations fondamentales » 
qui doivent guider l'exercice de son pouvoir discre-
tionnaire eu egard au contexte de l'affaire (Goodis, 
par. 35). Les deux considerations les plus impor-
tantes, selon ces areas, sont « la necessite de faire 
en sorte que la cour rende une decision parfaite-
ment &lair& sur les questions en litige » (par. 37) 
et « celle d'assurer l'impartialite du tribunal ad-
ministratif » (par. 38). La cour doit limiter la par-
ticipation du tribunal administratif lorsque cette 
participation est de nature a miner la confiance 
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à l’information et à la protection de la vie privée 
dont la décision faisait l’objet d’une demande de 
contrôle. La Cour d’appel de l’Ontario a refusé de 
se montrer formaliste et d’appliquer une règle fixe 
qui aurait obligé le tribunal administratif à s’en 
tenir à des observations d’un certain type et elle a 
adopté plutôt une approche contextuelle et discré-
tionnaire (Goodis, par. 32-34). Elle a conclu que 
l’approche catégorique n’avait pas de fondement 
rationnel et a fait remarquer qu’une telle approche 
pouvait avoir des conséquences fâcheuses :

[TRADUCTION] Par exemple, la règle catégorique qui re-
fuse au tribunal administratif la qualité pour agir lorsque 
la contestation allègue le déni de justice naturelle peut 
priver la cour d’observations capitales lorsque la con
testation se fonde des défaillances alléguées de la struc-
ture ou du fonctionnement du tribunal administratif, car 
ce sont des sujets sur lesquels ce dernier est particu
lièrement bien placé pour formuler des observations. De 
même, la règle qui reconnaît à un tribunal administra- 
tif la qualité pour défendre sa décision au regard du cri-
tère de la raisonnabilité, mais non du critère de la déci-
sion correcte, permet le débat inutile et empêche le débat 
utile. Parce que le meilleur moyen d’établir la raison
nabilité d’une décision peut être de démontrer qu’elle 
est correcte, une règle fondée sur cette distinction sem
ble au mieux ténue, comme l’affirme le juge Robertson  
dans Fraternité unie des charpentiers et menuisiers 
d’Amérique, section locale 1386 c. Bransen Construc-
tion Ltd., [2002] A.N.-B. no 114, 249 R.N.-B. (2e) 93 
(C.A.), par. 32.

(Goodis, par. 34)

[48]	 	 La Cour d’appel statue qu’il faut voir dans 
les arrêts Northwestern Utilities et Paccar la source 
de [TRADUCTION] « considérations fondamentales » 
qui doivent guider l’exercice de son pouvoir discré-
tionnaire eu égard au contexte de l’affaire (Goodis, 
par. 35). Les deux considérations les plus impor-
tantes, selon ces arrêts, sont « la nécessité de faire 
en sorte que la cour rende une décision parfaite-
ment éclairée sur les questions en litige » (par. 37) 
et « celle d’assurer l’impartialité du tribunal ad-
ministratif » (par. 38). La cour doit limiter la par-
ticipation du tribunal administratif lorsque cette 
participation est de nature à miner la confiance 

was under review. The Ontario Court of Appeal 
declined to apply any formal, fixed rule that would 
limit the tribunal to certain categories of submis-
sions and instead adopted a contextual, discretion-
ary approach: Goodis, at paras. 32-34. The court 
found no principled basis for the categorical ap-
proach, and observed that such an approach may 
lead to undesirable consequences:

For example, a categorical rule denying standing if the 
attack asserts a denial of natural justice could deprive the 
court of vital submissions if the attack is based on alleged 
deficiencies in the structure or operation of the tribunal, 
since these are submissions that the tribunal is uniquely 
placed to make. Similarly, a rule that would permit a 
tribunal standing to defend its decision against the stan-
dard of reasonableness but not against one of correctness, 
would allow unnecessary and prevent useful argument. 
Because the best argument that a decision is reasonable 
may be that it is correct, a rule based on this distinction 
seems tenuously founded at best as Robertson J.A. said in 
United Brotherhood of Carpenters and Joiners of Amer-
ica, Local 1386 v. Bransen Construction Ltd., [2002] 
N.B.J. No. 114, 249 N.B.R. (2d) 93 (C.A.), at para. 32.

(Goodis, at para. 34)

[48]	 	 The court held that Northwestern Utilities 
and Paccar should be read as the source of “funda-
mental considerations” that should guide the court’s 
exercise of discretion in the context of the case: 
Goodis, at para. 35. The two most important consid-
erations, drawn from those cases, were the “impor-
tance of having a fully informed adjudication of the 
issues before the court” (para. 37), and “the impor-
tance of maintaining tribunal impartiality”: para. 38. 
The court should limit tribunal participation if it 
will undermine future confidence in its objectivity. 
The court identified a list of factors, discussed fur-
ther below, that may aid in determining whether and 
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to what extent the tribunal should be permitted to 
make submissions: paras. 36-38. 

[49] In Canada (Attorney General) v. Quadrini, 
2010 FCA 246, [2012] 2 F.C.R. 3, Stratas J.A. 
identified two common law restrictions that, in his 
view, restricted the scope of a tribunal's participa-
tion on appeal from its own decision: finality and 
impartiality. Finality, the principle whereby a tribu-
nal may not speak on a matter again once it has de-
cided upon it and provided reasons for its decision, 
is discussed in greater detail below, as it is more 
directly related to concerns surrounding "bootstrap-
ping" rather than agency standing itself. 

[50] The principle of impartiality is implicated 
by tribunal argument on appeal, because decisions 
may in some cases be remitted to the tribunal for 
further consideration. Stratas J.A. found that "[s]ub-
missions by the tribunal in a judicial review pro-
ceeding that descend too far, too intensely, or too 
aggressively into the merits of the matter before the 
tribunal may disable the tribunal from conducting 
an impartial redetermination of the merits later": 
Quadrini, at para. 16. However, he ultimately found 
that these principles did not mandate "hard and fast 
rules", and endorsed the discretionary approach 
set out by the Ontario Court of Appeal in Goodis: 
Quadrini, at paras. 19-20. 

[51] A third example of recent judicial consider-
ation of this issue may be found in Leon's Furni-
ture Ltd. v. Information and Privacy Commissioner 
(Alta.), 2011 ABCA 94, 502 A.R. 110. In this case, 
Leon's Furniture challenged the Commissioner's 
standing to make submissions on the merits of the 
appeal (para. 16). The Alberta Court of Appeal, too, 
adopted the position that the law should respond to 
the fundamental concerns raised in Northwestern 

ulterieure des citoyens dans son objectivite. La 
Cour d' appel enumere les considerations - sur les-
quelles je reviendrai — qui jouent dans la decision 
d' autoriser ou non le tribunal administratif a pre-
senter des observations et dans la determination de 
la mesure dans laquelle it lui est permis de le faire, 
le cas echeant (par. 36-38). 

[49] Dans Canada (Procureur general) c. Qua-
drini, 2010 CAF 246, [2012] 2 R.C.F. 3, le juge 
Stratas releve deux considerations qui, en common 
law, limitent selon lui la participation eventuelle 
d' un tribunal administratif a l' appel de sa propre 
decision : le caractere definitif et l'impartialite. Le 
principe du caractere definitif veut qu'un tribunal 
ne puisse se prononcer de nouveau dans une affaire 
une fois qu'il a rendu sa decision, motifs a l'appui. 
J'y reviendrai plus en detail, car j' estime que ce 
principe se rapporte plus directement a l'« autojus-
tification » de sa decision par le tribunal adminis-
tratif qu'a sa qualite pour agir comme telle. 

[50] Le principe de l'impartialite entre en jeu 
lorsque le tribunal administratif defend une these en 
appel car, dans certains cas, sa decision peut lui d' tre 
renvoyee pour reexamen. Le juge Stratas conclut 
que « [l]es observations que le tribunal administra-
tif presente dans une instance en contrille judiciaire 
et qui plongent trop loin, trop intensement ou trop 
energiquement dans le bien-fonde de l'affaire sou-
mise au tribunal administratif risquent d'empecher 
celui-ci de proceder par la suite a un reexamen 
impartial du bien-fonde de l'affaire » (Quadrini, 
par. 16). Il conclut toutefois au final que les prim-
cipes applicables n'imposaient pas de « regles ab-
solues », et it souscrit a l'approche discretionnaire 
de la Cour d'appel de l'Ontario dans Goodis (Qua-
drini, par. 19-20). 

[51] L' are& Leon's Furniture Ltd. c. Information 
and Privacy Commissioner (Alta.), 2011 ABCA 94, 
502 A.R. 110, constitue un troisieme exemple re-
cent oil une cour de justice est appelde a se pencher 
sur le sujet. Leon's Furniture a conteste la qualite 
du commissaire intime de plaider sur le fond en ap-
pel (par. 16). La Cour d'appel de l'Alberta estime 
elle aussi que le droit applicable doit donner suite 
aux considerations fondamentales soulevees dans 
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ultérieure des citoyens dans son objectivité. La 
Cour d’appel énumère les considérations — sur les-
quelles je reviendrai — qui jouent dans la décision 
d’autoriser ou non le tribunal administratif à pré-
senter des observations et dans la détermination de 
la mesure dans laquelle il lui est permis de le faire, 
le cas échéant (par. 36-38).

[49]	 	 Dans Canada (Procureur général) c. Qua-
drini, 2010 CAF 246, [2012] 2 R.C.F. 3, le juge 
Stratas relève deux considérations qui, en common 
law, limitent selon lui la participation éventuelle 
d’un tribunal administratif à l’appel de sa propre 
décision : le caractère définitif et l’impartialité. Le 
principe du caractère définitif veut qu’un tribunal 
ne puisse se prononcer de nouveau dans une affaire 
une fois qu’il a rendu sa décision, motifs à l’appui. 
J’y reviendrai plus en détail, car j’estime que ce 
principe se rapporte plus directement à l’« autojus-
tification » de sa décision par le tribunal adminis-
tratif qu’à sa qualité pour agir comme telle.

[50]	 	 Le principe de l’impartialité entre en jeu 
lorsque le tribunal administratif défend une thèse en 
appel car, dans certains cas, sa décision peut lui être 
renvoyée pour réexamen. Le juge Stratas conclut 
que « [l]es observations que le tribunal administra-
tif présente dans une instance en contrôle judiciaire 
et qui plongent trop loin, trop intensément ou trop 
énergiquement dans le bien-fondé de l’affaire sou-
mise au tribunal administratif risquent d’empêcher 
celui-ci de procéder par la suite à un réexamen 
impartial du bien-fondé de l’affaire » (Quadrini, 
par. 16). Il conclut toutefois au final que les prin-
cipes applicables n’imposaient pas de « règles ab-
solues », et il souscrit à l’approche discrétionnaire 
de la Cour d’appel de l’Ontario dans Goodis (Qua-
drini, par. 19-20).

[51]	 	 L’arrêt Leon’s Furniture Ltd. c. Information 
and Privacy Commissioner (Alta.), 2011 ABCA 94, 
502 A.R. 110, constitue un troisième exemple ré-
cent où une cour de justice est appelée à se pencher 
sur le sujet. Leon’s Furniture a contesté la qualité 
du commissaire intimé de plaider sur le fond en ap-
pel (par. 16). La Cour d’appel de l’Alberta estime 
elle aussi que le droit applicable doit donner suite 
aux considérations fondamentales soulevées dans 

to what extent the tribunal should be permitted to 
make submissions: paras. 36-38.

[49]	 	 In Canada (Attorney General) v. Quadrini, 
2010 FCA 246, [2012] 2 F.C.R. 3, Stratas J.A. 
identified two common law restrictions that, in his 
view, restricted the scope of a tribunal’s participa-
tion on appeal from its own decision: finality and 
impartiality. Finality, the principle whereby a tribu-
nal may not speak on a matter again once it has de-
cided upon it and provided reasons for its decision, 
is discussed in greater detail below, as it is more 
directly related to concerns surrounding “bootstrap-
ping” rather than agency standing itself.

[50]	 	 The principle of impartiality is implicated 
by tribunal argument on appeal, because decisions 
may in some cases be remitted to the tribunal for 
further consideration. Stratas J.A. found that “[s]ub
missions by the tribunal in a judicial review pro-
ceeding that descend too far, too intensely, or too 
aggressively into the merits of the matter before the 
tribunal may disable the tribunal from conducting 
an impartial redetermination of the merits later”: 
Quadrini, at para. 16. However, he ultimately found 
that these principles did not mandate “hard and fast 
rules”, and endorsed the discretionary approach 
set out by the Ontario Court of Appeal in Goodis: 
Quadrini, at paras. 19-20.

[51]	 	 A third example of recent judicial consider-
ation of this issue may be found in Leon’s Furni-
ture Ltd. v. Information and Privacy Commissioner 
(Alta.), 2011 ABCA 94, 502 A.R. 110. In this case, 
Leon’s Furniture challenged the Commissioner’s 
standing to make submissions on the merits of the 
appeal (para. 16). The Alberta Court of Appeal, too, 
adopted the position that the law should respond to 
the fundamental concerns raised in Northwestern 
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Utilities but should nonetheless approach the ques-
tion of tribunal standing with discretion, to be exer-
cised in view of relevant contextual considerations: 
paras. 28-29. 

[52] The considerations set forth by this Court in 
Northwestern Utilities reflect fundamental concerns 
with regard to tribunal participation on appeal from 
the tribunal's own decision. However, these concerns 
should not be read to establish a categorical ban on 
tribunal participation on appeal. A discretionary ap-
proach, as discussed by the courts in Goodis, Leon's 
Furniture, and Quadrini, provides the best means of 
ensuring that the principles of finality and impartial-
ity are respected without sacrificing the ability of 
reviewing courts to hear useful and important infor-
mation and analysis: see N. Semple, "The Case for 
Tribunal Standing in Canada" (2007), 20 C.J.A.L.P. 
305; L. A. Jacobs and T. S. Kuttner, "Discovering 
What Tribunals Do: Tribunal Standing Before the 
Courts" (2002), 81 Can. Bar Rev. 616; F. A. V. Fal-
zon, "Tribunal Standing on Judicial Review" (2008), 
21 C.J.A.L.R 21. 

[53] Several considerations argue in favour of a 
discretionary approach. Notably, because of their 
expertise and familiarity with the relevant adminis-
trative scheme, tribunals may in many cases be well 
positioned to help the reviewing court reach a just 
outcome. For example, a tribunal may be able to 
explain how one interpretation of a statutory provi-
sion might impact other provisions within the regu-
latory scheme, or the factual and legal realities of 
the specialized field in which they work. Submis-
sions of this type may be harder for other parties to 
present. 

[54] Some cases may arise in which there is sim-
ply no other party to stand in opposition to the party 
challenging the tribunal decision. Our judicial re-
view processes are designed to function best when 
both sides of a dispute are argued vigorously before 
the reviewing court. In a situation where no other 
well-informed party stands opposed, the presence of 
a tribunal as an adversarial party may help the court 

l'affat Northwestern Utilities, mais que la question 
de la qualite pour agir d'un tribunal administratif 
rel6ve neanmoins d'un pouvoir discretionnaire qu'il 
faut exercer eu egard aux elements contextuels ap-
plicables (par. 28-29). 

[52] Les considerations enoncees par notre Cour 
dans Northwestern Utilities temoignent de preoc-
cupations fondamentales quant a la participation 
d'un tribunal administratif a l'appel de sa propre 
decision. Or, ces preoccupations ne sauraient fon-
der l'interdiction absolue d'une telle participation. 
La demarche discretionnaire preconisee dans Goo-
dis, Leon's Furniture et Quadrini offre le meilleur 
moyen d' assurer le caract6re definitif de la decision 
et l'impartialite du decideur sans que la cour de re-
vision ne soit alors privee de donnees et d' analyses 
a la fois utiles et importantes (voir N. Semple, « The 
Case for Tribunal Standing in Canada » (2007), 20 
R.C.DA.P. 305; L. A. Jacobs et T. S. Kuttner, « Dis-
covering What Tribunals Do : Tribunal Standing 
Before the Courts » (2002), 81 R. du B. can. 616; 
F. A. V. Falzon, « Tribunal Standing on Judicial Re-
view » (2008), 21 R.C.D.A.R 21). 

[53] Plusieurs considerations militent en faveur 
d'une demarche discretionnaire. En particulier, vu 
ses competences specialisees et sa connaissance 
approfondie du regime administratif en cause, le 
tribunal administratif peut, dans bien des cas, etre 
bien place pour aider la cour de revision a rendre 
une juste decision. Par exemple, it peut etre en me-
sure d' expliquer en quoi une certain interpretation 
de la disposition legislative en cause peut avoir une 
incidence sur d'autres dispositions du regime de 
reglementation ou sur les realites factuelles et juri-
diques de son domain de specialisation. 11 pourrait 
etre plus difficile d'obtenir de tels elements d'infor-
mation d'autres parties. 

[54] Dans certains cas, it n'y a tout simplement 
personne pour s' opposer a la partie qui conteste la 
decision du tribunal administratif. Le contr6le ju-
diciaire se rev6le optimal lorsque les deux facettes 
du Edge sont vigoureusement defendues devant la 
cour de revision. Lorsqu'aucune autre partie bien au 
fait des enjeux ne fait valoir le point de vue oppose, 
la participation du tribunal administratif a titre de 
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l’arrêt Northwestern Utilities, mais que la question 
de la qualité pour agir d’un tribunal administratif 
relève néanmoins d’un pouvoir discrétionnaire qu’il 
faut exercer eu égard aux éléments contextuels ap-
plicables (par. 28-29).

[52]	 	 Les considérations énoncées par notre Cour 
dans Northwestern Utilities témoignent de préoc-
cupations fondamentales quant à la participation 
d’un tribunal administratif à l’appel de sa propre 
décision. Or, ces préoccupations ne sauraient fon-
der l’interdiction absolue d’une telle participation. 
La démarche discrétionnaire préconisée dans Goo-
dis, Leon’s Furniture et Quadrini offre le meilleur 
moyen d’assurer le caractère définitif de la décision 
et l’impartialité du décideur sans que la cour de ré-
vision ne soit alors privée de données et d’analyses 
à la fois utiles et importantes (voir N. Semple, « The 
Case for Tribunal Standing in Canada » (2007), 20 
R.C.D.A.P. 305; L. A. Jacobs et T. S. Kuttner, « Dis-
covering What Tribunals Do : Tribunal Standing 
Before the Courts » (2002), 81 R. du B. can. 616; 
F. A. V. Falzon, « Tribunal Standing on Judicial Re-
view » (2008), 21 R.C.D.A.P. 21).

[53]	 	 Plusieurs considérations militent en faveur 
d’une démarche discrétionnaire. En particulier, vu 
ses compétences spécialisées et sa connaissance 
approfondie du régime administratif en cause, le 
tribunal administratif peut, dans bien des cas, être 
bien placé pour aider la cour de révision à rendre 
une juste décision. Par exemple, il peut être en me-
sure d’expliquer en quoi une certaine interprétation 
de la disposition législative en cause peut avoir une 
incidence sur d’autres dispositions du régime de 
réglementation ou sur les réalités factuelles et juri-
diques de son domaine de spécialisation. Il pourrait 
être plus difficile d’obtenir de tels éléments d’infor-
mation d’autres parties.

[54]	 	 Dans certains cas, il n’y a tout simplement 
personne pour s’opposer à la partie qui conteste la 
décision du tribunal administratif. Le contrôle ju-
diciaire se révèle optimal lorsque les deux facettes 
du litige sont vigoureusement défendues devant la 
cour de révision. Lorsqu’aucune autre partie bien au 
fait des enjeux ne fait valoir le point de vue opposé, 
la participation du tribunal administratif à titre de 

Utilities but should nonetheless approach the ques-
tion of tribunal standing with discretion, to be exer-
cised in view of relevant contextual considerations: 
paras. 28-29.

[52]	 	 The considerations set forth by this Court in 
Northwestern Utilities reflect fundamental concerns 
with regard to tribunal participation on appeal from 
the tribunal’s own decision. However, these concerns 
should not be read to establish a categorical ban on 
tribunal participation on appeal. A discretionary ap-
proach, as discussed by the courts in Goodis, Leon’s 
Furniture, and Quadrini, provides the best means of 
ensuring that the principles of finality and impartial-
ity are respected without sacrificing the ability of 
reviewing courts to hear useful and important infor-
mation and analysis: see N. Semple, “The Case for 
Tribunal Standing in Canada” (2007), 20 C.J.A.L.P. 
305; L. A. Jacobs and T. S. Kuttner, “Discovering 
What Tribunals Do: Tribunal Standing Before the 
Courts” (2002), 81 Can. Bar Rev. 616; F. A. V. Fal-
zon, “Tribunal Standing on Judicial Review” (2008), 
21 C.J.A.L.P. 21.

[53]	 	 Several considerations argue in favour of a 
discretionary approach. Notably, because of their 
expertise and familiarity with the relevant adminis-
trative scheme, tribunals may in many cases be well 
positioned to help the reviewing court reach a just 
outcome. For example, a tribunal may be able to 
explain how one interpretation of a statutory provi-
sion might impact other provisions within the regu-
latory scheme, or the factual and legal realities of 
the specialized field in which they work. Submis-
sions of this type may be harder for other parties to 
present.

[54]	 	 Some cases may arise in which there is sim-
ply no other party to stand in opposition to the party 
challenging the tribunal decision. Our judicial re-
view processes are designed to function best when 
both sides of a dispute are argued vigorously before 
the reviewing court. In a situation where no other 
well-informed party stands opposed, the presence of 
a tribunal as an adversarial party may help the court 
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ensure it has heard the best of both sides of a dis-
pute. 

[55] Canadian tribunals occupy many different 
roles in the various contexts in which they operate. 
This variation means that concerns regarding tribu-
nal partiality may be more or less salient depending 
on the case at issue and the tribunal's structure and 
statutory mandate. As such, statutory provisions 
addressing the structure, processes and role of the 
particular tribunal are key aspects of the analysis. 

[56] The mandate of the Board, and similarly situ-
ated regulatory tribunals, sets them apart from those 
tribunals whose function it is to adjudicate individual 
conflicts between two or more parties. For tribunals 
tasked with this latter responsibility, "the importance 
of fairness, real and perceived, weighs more heav-
ily" against tribunal standing: Henthorne v. British 
Columbia Ferry Services Inc., 2011 BCCA 476, 344 
D.L.R. (4th) 292, at para. 42. 

[57] I am thus of the opinion that tribunal stand-
ing is a matter to be determined by the court con-
ducting the first-instance review in accordance with 
the principled exercise of that court's discretion. 
In exercising its discretion, the court is required to 
balance the need for fully informed adjudication 
against the importance of maintaining tribunal im-
partiality. 

[58] In this case, as an initial matter, the Ontario 
Energy Board Act, 1998 expressly provides that 
"[t]he Board is entitled to be heard by counsel upon 
the argument of an appeal" to the Divisional Court: 
s. 33(3). This provision neither expressly grants the 
Board standing to argue the merits of the decision 
on appeal, nor does it expressly limit the Board to 
jurisdictional or standard-of-review arguments as 
was the case for the relevant statutory provision in 
Quadrini: see para. 2. 

partie adverse peut contribuer à faire en sorte que 
la cour statue après avoir entendu les arguments les 
plus convaincants de chacune des deux parties au li-
tige. 

[55] Les tribunaux administratifs canadiens tien-
nent nombre de rôles différents dans les contextes 
variés où ils évoluent, de sorte que la crainte d'une 
partialité de leur part peut être plus ou moins grande 
selon l'affaire en cause, ainsi que la structure du tri-
bunal et son mandat légal. Dès lors, les dispositions 
législatives portant sur la structure, le fonctionne-
ment et la mission d'un tribunal en particulier sont 
cruciales aux fins de l'analyse. 

[56] Le mandat de la Commission, comme celui 
des tribunaux administratifs qui lui sont apparentés, 
la différencie des tribunaux administratifs appelés 
à trancher des différends individuels opposant plu-
sieurs parties. Dans le cas de ces derniers, [TRADUC-

TION] « l'importance de l'équité, réelle et perçue, 
milite davantage » contre la reconnaissance de leur 
qualité pour agir (Henthorne c. British Columbia 
Ferry Services Inc., 2011 BCCA 476, 344 D.L.R. 
(4th) 292, par. 42). 

[57] Par conséquent, je suis d'avis qu'il appar-
tient à la cour de première instance chargée du 
contrôle judiciaire de décider de la qualité pour agir 
d'un tribunal administratif en exerçant son pouvoir 
discrétionnaire de manière raisonnée. Dans l'exer-
cice de son pouvoir discrétionnaire, la cour doit éta-
blir un équilibre entre la nécessité d'une décision 
bien éclairée et l'importance d'assurer l'impartia-
lité du tribunal administratif. 

[58] Dans la présente affaire, le par. 33(3) de la 
Loi de 1998 sur la Commission de l'énergie de l'On-
tario prévoit à titre préliminaire que « [1]a Commis-
sion a le droit d'être représentée par un avocat lors 
de l'audition de l'appel » devant la Cour division-
naire. Cette disposition ne confère pas expressément 
à la Commission une qualité pour agir qui permet 
de faire valoir le bien-fondé de sa décision en ap-
pel, ni ne limite expressément la thèse qu'elle peut 
défendre à la présentation d'arguments relatifs à la 
compétence ou à la norme de contrôle comme le fait 
la disposition en cause dans l'affaire Quadrini (voir 
par. 2). 
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partie adverse peut contribuer à faire en sorte que 
la cour statue après avoir entendu les arguments les 
plus convaincants de chacune des deux parties au li-
tige.

[55]	 	 Les tribunaux administratifs canadiens tien
nent nombre de rôles différents dans les contextes 
variés où ils évoluent, de sorte que la crainte d’une 
partialité de leur part peut être plus ou moins grande 
selon l’affaire en cause, ainsi que la structure du tri-
bunal et son mandat légal. Dès lors, les dispositions 
législatives portant sur la structure, le fonctionne-
ment et la mission d’un tribunal en particulier sont 
cruciales aux fins de l’analyse.

[56]	 	 Le mandat de la Commission, comme celui 
des tribunaux administratifs qui lui sont apparentés, 
la différencie des tribunaux administratifs appelés 
à trancher des différends individuels opposant plu-
sieurs parties. Dans le cas de ces derniers, [TRADUC-

TION] « l’importance de l’équité, réelle et perçue, 
milite davantage » contre la reconnaissance de leur 
qualité pour agir (Henthorne c. British Columbia 
Ferry Services Inc., 2011 BCCA 476, 344 D.L.R. 
(4th) 292, par. 42).

[57]	 	 Par conséquent, je suis d’avis qu’il appar-
tient à la cour de première instance chargée du 
contrôle judiciaire de décider de la qualité pour agir 
d’un tribunal administratif en exerçant son pouvoir 
discrétionnaire de manière raisonnée. Dans l’exer-
cice de son pouvoir discrétionnaire, la cour doit éta-
blir un équilibre entre la nécessité d’une décision 
bien éclairée et l’importance d’assurer l’impartia-
lité du tribunal administratif.

[58]	 	 Dans la présente affaire, le par. 33(3) de la 
Loi de 1998 sur la Commission de l’énergie de l’On-
tario prévoit à titre préliminaire que « [l]a Commis-
sion a le droit d’être représentée par un avocat lors 
de l’audition de l’appel » devant la Cour division-
naire. Cette disposition ne confère pas expressément 
à la Commission une qualité pour agir qui permet 
de faire valoir le bien-fondé de sa décision en ap-
pel, ni ne limite expressément la thèse qu’elle peut 
défendre à la présentation d’arguments relatifs à la 
compétence ou à la norme de contrôle comme le fait 
la disposition en cause dans l’affaire Quadrini (voir 
par. 2).

ensure it has heard the best of both sides of a dis-
pute.

[55]	 	 Canadian tribunals occupy many different 
roles in the various contexts in which they operate. 
This variation means that concerns regarding tribu-
nal partiality may be more or less salient depending 
on the case at issue and the tribunal’s structure and 
statutory mandate. As such, statutory provisions 
addressing the structure, processes and role of the 
particular tribunal are key aspects of the analysis.

[56]	 	 The mandate of the Board, and similarly situ-
ated regulatory tribunals, sets them apart from those 
tribunals whose function it is to adjudicate individual 
conflicts between two or more parties. For tribunals 
tasked with this latter responsibility, “the importance 
of fairness, real and perceived, weighs more heav-
ily” against tribunal standing: Henthorne v. British 
Columbia Ferry Services Inc., 2011 BCCA 476, 344 
D.L.R. (4th) 292, at para. 42.

[57]	 	 I am thus of the opinion that tribunal stand-
ing is a matter to be determined by the court con-
ducting the first-instance review in accordance with 
the principled exercise of that court’s discretion. 
In exercising its discretion, the court is required to 
balance the need for fully informed adjudication 
against the importance of maintaining tribunal im-
partiality.

[58]	 	 In this case, as an initial matter, the Ontario 
Energy Board Act, 1998 expressly provides that  
“[t]he Board is entitled to be heard by counsel upon 
the argument of an appeal” to the Divisional Court: 
s. 33(3). This provision neither expressly grants the 
Board standing to argue the merits of the decision 
on appeal, nor does it expressly limit the Board to 
jurisdictional or standard-of-review arguments as 
was the case for the relevant statutory provision in 
Quadrini: see para. 2.
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[59] In accordance with the foregoing discus-
sion of tribunal standing, where the statute does not 
clearly resolve the issue, the reviewing court must 
rely on its discretion to define the tribunal's role 
on appeal. While not exhaustive, I would find the 
following factors, identified by the courts and aca-
demic commentators cited above, are relevant in in-
forming the coures exercise of this discretion: 

(1) If an appeal or review were to be otherwise 
unopposed, a reviewing court may benefit 
by exercising its discretion to grant tribunal 
standing. 

(2) If there are other parties available to oppose 
an appeal or review, and those parties have 
the necessary knowledge and expertise to 
fully make and respond to arguments on ap-
peal or review, tribunal standing may be less 
important in ensuring just outcomes. 

(3) Whether the tribunal adjudicates individual 
conflicts between two adversarial parties, or 
whether it instead serves a policy-making, 
regulatory or investigative role, or acts on 
behalf of the public interest, bears on the 
degree to which impartiality concerns are 
raised. Such concerns may weigh more heav-
ily where the tribunal served an adjudicatory 
function in the proceeding that is the subject 
of the appeal, while a proceeding in which 
the tribunal adopts a more regulatory role 
may not raise such concerns. 

[60] Consideration of these factors in the con-
text of this case leads me to conclude that it was 
not improper for the Board to participate in argu-
ing in favour of the reasonableness of its decision 
on appeal. First, the Board was the only respondent 
in the initial review of its decision. Thus, it had no 
alternative but to step in if the decision was to be 
defended on the merits. Unlike some other prov-
inces, Ontario has no designated utility consumer 
advocate, which left the Board — tasked by statute 

[59] Au vu de cette analyse de la qualité pour agir 
d'un tribunal administratif, lorsque le texte législa-
tif applicable n'est pas clair sur ce point, la cour de 
révision s'en remet à son pouvoir discrétionnaire 
pour délimiter les attributs du tribunal adminis-
tratif en appel. Voici quelles sont, entre autres, les 
considérations — relevées par les juridictions et les 
auteurs précités — qui délimitent l'exercice de ce 
pouvoir discrétionnaire : 

(1) lorsque, autrement, l'appel ou la demande 
de contrôle serait non contesté, il peut être 
avantageux que la cour de révision exerce 
le pouvoir discrétionnaire qui lui permet de 
reconnaître la qualité pour agir du tribunal 
administratif; 

(2) lorsque d'autres parties sont susceptibles de 
contester l'appel ou la demande de contrôle 
et qu'elles ont les connaissances et les com-
pétences spécialisées nécessaires pour bien 
avancer une thèse ou la réfuter, la qualité 
pour agir du tribunal administratif peut revê-
tir une importance moindre pour l'obtention 
d'une issue juste; 

le fait que la fonction du tribunal adminis-
tratif consiste soit à trancher des différends 
individuels opposant deux parties, soit à 
élaborer des politiques, à réglementer ou en-
quêter ou à défendre l'intérêt public influe 
sur la mesure dans laquelle l'impartialité 
soulève des craintes ou non. Ces craintes 
peuvent jouer davantage lorsque le tribunal 
a exercé une fonction juridictionnelle dans 
l'instance visée par l'appel, et moins lorsque 
son rôle s'est révélé d'ordre plutôt régle-
mentaire. 

(3) 

[60] Au vu de ces considérations, je conclus qu'il 
n'était pas inapproprié que la Commission participe 
à l'appel pour défendre le caractère raisonnable de 
sa décision. Premièrement, la Commission était 
la seule partie intimée lors du contrôle judiciaire 
initial de sa décision. Elle n'avait donc d'autre 
choix que de prendre part à l'instance pour que sa 
décision soit défendue au fond. Contrairement à 
d'autres provinces, l'Ontario n'a nommé aucun dé-
fenseur des droits des clients des services publics, 
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[59]	 	 Au vu de cette analyse de la qualité pour agir 
d’un tribunal administratif, lorsque le texte législa-
tif applicable n’est pas clair sur ce point, la cour de 
révision s’en remet à son pouvoir discrétionnaire 
pour délimiter les attributs du tribunal adminis-
tratif en appel. Voici quelles sont, entre autres, les 
considérations — relevées par les juridictions et les 
auteurs précités — qui délimitent l’exercice de ce 
pouvoir discrétionnaire :

(1)	 lorsque, autrement, l’appel ou la demande 
de contrôle serait non contesté, il peut être 
avantageux que la cour de révision exerce 
le pouvoir discrétionnaire qui lui permet de 
reconnaître la qualité pour agir du tribunal 
administratif;

(2)	 lorsque d’autres parties sont susceptibles de 
contester l’appel ou la demande de contrôle 
et qu’elles ont les connaissances et les com-
pétences spécialisées nécessaires pour bien 
avancer une thèse ou la réfuter, la qualité 
pour agir du tribunal administratif peut revê-
tir une importance moindre pour l’obtention 
d’une issue juste;

(3)	 le fait que la fonction du tribunal adminis-
tratif consiste soit à trancher des différends 
individuels opposant deux parties, soit à 
élaborer des politiques, à réglementer ou en-
quêter ou à défendre l’intérêt public influe 
sur la mesure dans laquelle l’impartialité 
soulève des craintes ou non. Ces craintes 
peuvent jouer davantage lorsque le tribunal 
a exercé une fonction juridictionnelle dans 
l’instance visée par l’appel, et moins lorsque 
son rôle s’est révélé d’ordre plutôt régle-
mentaire.

[60]	 	 Au vu de ces considérations, je conclus qu’il 
n’était pas inapproprié que la Commission participe 
à l’appel pour défendre le caractère raisonnable de 
sa décision. Premièrement, la Commission était 
la seule partie intimée lors du contrôle judiciaire 
initial de sa décision. Elle n’avait donc d’autre 
choix que de prendre part à l’instance pour que sa 
décision soit défendue au fond. Contrairement à 
d’autres provinces, l’Ontario n’a nommé aucun dé-
fenseur des droits des clients des services publics, 

[59]	 	 In accordance with the foregoing discus-
sion of tribunal standing, where the statute does not 
clearly resolve the issue, the reviewing court must 
rely on its discretion to define the tribunal’s role 
on appeal. While not exhaustive, I would find the 
following factors, identified by the courts and aca-
demic commentators cited above, are relevant in in-
forming the court’s exercise of this discretion:

(1) 	 If an appeal or review were to be otherwise 
unopposed, a reviewing court may benefit 
by exercising its discretion to grant tribunal 
standing.

(2) 	 If there are other parties available to oppose 
an appeal or review, and those parties have 
the necessary knowledge and expertise to 
fully make and respond to arguments on ap-
peal or review, tribunal standing may be less 
important in ensuring just outcomes.

(3) 	 Whether the tribunal adjudicates individual 
conflicts between two adversarial parties, or 
whether it instead serves a policy-making, 
regulatory or investigative role, or acts on 
behalf of the public interest, bears on the 
degree to which impartiality concerns are 
raised. Such concerns may weigh more heav-
ily where the tribunal served an adjudicatory 
function in the proceeding that is the subject 
of the appeal, while a proceeding in which 
the tribunal adopts a more regulatory role 
may not raise such concerns.

[60]	 	 Consideration of these factors in the con-
text of this case leads me to conclude that it was 
not improper for the Board to participate in argu-
ing in favour of the reasonableness of its decision 
on appeal. First, the Board was the only respondent 
in the initial review of its decision. Thus, it had no 
alternative but to step in if the decision was to be 
defended on the merits. Unlike some other prov-
inces, Ontario has no designated utility consumer 
advocate, which left the Board — tasked by statute 
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with acting to safeguard the public interest - with 
few alternatives but to participate as a party. 

[61] Second, the Board is tasked with regulat-
ing the activities of utilities, including those in the 
electricity market. Its regulatory mandate is broad. 
Among its many roles: it licenses market partici-
pants, approves the development of new transmis-
sion and distribution facilities, and authorizes rates 
to be charged to consumers. In this case, the Board 
was exercising a regulatory role by setting just and 
reasonable payment amounts to a utility. This is un-
like situations in which a tribunal may adjudicate 
disputes between two parties, in which case the 
interests of impartiality may weigh more heavily 
against full party standing. 

[62] The nature of utilities regulation further ar-
gues in favour of full party status for the Board 
here, as concerns about the appearance of partiality 
are muted in this context. As noted by Doherty J.A., 
"Mike all regulated bodies, I am sure Enbridge 
wins some and loses some before the [Board]. I am 
confident that Enbridge fully understands the role 
of the regulator and appreciates that each applica-
tion is decided on its own merits by the [Board]": 
Enbridge, at para. 28. Accordingly, I do not find 
that the Board's participation in the instant appeal 
was improper. It remains to consider whether the 
content of the Board's arguments was appropriate. 

(2) Bootstrapping 

[63] The issue of tribunal "bootstrapping" is 
closely related to the question of when it is proper 
for a tribunal to act as a party on appeal or judicial 
review of its decision. The standing issue concerns 
what types of argument a tribunal may make, i.e. 

si bien que la Commission — qui est légalement 
garante de l'intérêt public — n'avait pas vraiment 
d'autre avenue que celle de se constituer partie à 
l' instance. 

[61] Deuxièmement, la Commission a pour man-
dat de réglementer les activités de services publics, 
y compris ceux qui appartiennent au domaine de 
l'électricité. Son mandat de réglementation est large. 
Au nombre de ses nombreuses fonctions, mention-
nons l'octroi de permis aux participants du marché, 
l'approbation de nouvelles installations de transport 
et de distribution et l'autorisation des tarifs exigés des 
consommateurs. Dans la présente affaire, la Com-
mission a exercé sa fonction de réglementation en 
établissant les paiements justes et raisonnables aux-
quels un service public avait droit. Il s'agit d'une si-
tuation différente de celle où le tribunal administratif 
est habilité à trancher un différend entre deux parties, 
le souci d'impartialité pouvant alors militer davantage 
contre la qualité d'agir comme partie à part entière. 

[62] L' objet de la réglementation est un autre 
élément qui milite en faveur de la pleine recon-
naissance de la qualité pour agir de la Commis-
sion, puisque la crainte d'apparence de partialité 
est faible en l'espèce. Pour reprendre les propos du 
juge Doherty dans Enbridge, par. 28, [TRADUCTION] 
« [à] l'instar de tout organisme réglementé, je suis 
certain que [la Commission] donne parfois raison 
à Enbridge et lui donne parfois tort. J'ose croire 
qu'Enbridge comprend parfaitement le rôle de l'or-
ganisme de réglementation et sait que [la Commis-
sion] statue sur chaque demande en fonction des 
faits qui lui sont propres ». Je conclus donc que la 
participation de la Commission au pourvoi n'a rien 
d'inapproprié. Reste à savoir si les arguments de la 
Commission sont appropriés. 

(2) L'autojustification 

[63] La question de l'« autojustification » est 
étroitement liée à celle de savoir à quelles condi-
tions le tribunal administratif (ci-après le « tribu-
nal ») est en droit d'agir comme partie à l'appel ou 
au contrôle judiciaire de sa décision. Statuer sur la 
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si bien que la Commission — qui est légalement 
garante de l’intérêt public — n’avait pas vraiment 
d’autre avenue que celle de se constituer partie à 
l’instance.

[61]	 	 Deuxièmement, la Commission a pour man-
dat de réglementer les activités de services publics, 
y compris ceux qui appartiennent au domaine de 
l’électricité. Son mandat de réglementation est large. 
Au nombre de ses nombreuses fonctions, mention
nons l’octroi de permis aux participants du marché, 
l’approbation de nouvelles installations de transport 
et de distribution et l’autorisation des tarifs exigés des 
consommateurs. Dans la présente affaire, la Com
mission a exercé sa fonction de réglementation en 
établissant les paiements justes et raisonnables aux
quels un service public avait droit. Il s’agit d’une si-
tuation différente de celle où le tribunal administratif 
est habilité à trancher un différend entre deux parties, 
le souci d’impartialité pouvant alors militer davantage 
contre la qualité d’agir comme partie à part entière.

[62]	 	 L’objet de la réglementation est un autre 
élément qui milite en faveur de la pleine recon-
naissance de la qualité pour agir de la Commis-
sion, puisque la crainte d’apparence de partialité 
est faible en l’espèce. Pour reprendre les propos du 
juge Doherty dans Enbridge, par. 28, [TRADUCTION] 
« [à] l’instar de tout organisme réglementé, je suis 
certain que [la Commission] donne parfois raison 
à Enbridge et lui donne parfois tort. J’ose croire 
qu’Enbridge comprend parfaitement le rôle de l’or-
ganisme de réglementation et sait que [la Commis-
sion] statue sur chaque demande en fonction des 
faits qui lui sont propres ». Je conclus donc que la 
participation de la Commission au pourvoi n’a rien 
d’inapproprié. Reste à savoir si les arguments de la 
Commission sont appropriés.

(2)	 L’autojustification

[63]	 	 La question de l’«  autojustification  » est 
étroitement liée à celle de savoir à quelles condi-
tions le tribunal administratif (ci-après le « tribu-
nal ») est en droit d’agir comme partie à l’appel ou 
au contrôle judiciaire de sa décision. Statuer sur la 

with acting to safeguard the public interest — with 
few alternatives but to participate as a party.

[61]	 	 Second, the Board is tasked with regulat-
ing the activities of utilities, including those in the 
electricity market. Its regulatory mandate is broad. 
Among its many roles: it licenses market partici-
pants, approves the development of new transmis-
sion and distribution facilities, and authorizes rates 
to be charged to consumers. In this case, the Board 
was exercising a regulatory role by setting just and 
reasonable payment amounts to a utility. This is un-
like situations in which a tribunal may adjudicate 
disputes between two parties, in which case the 
interests of impartiality may weigh more heavily 
against full party standing.

[62]	 	 The nature of utilities regulation further ar-
gues in favour of full party status for the Board 
here, as concerns about the appearance of partiality 
are muted in this context. As noted by Doherty J.A., 
“[l]ike all regulated bodies, I am sure Enbridge 
wins some and loses some before the [Board]. I am 
confident that Enbridge fully understands the role 
of the regulator and appreciates that each applica-
tion is decided on its own merits by the [Board]”: 
Enbridge, at para. 28. Accordingly, I do not find 
that the Board’s participation in the instant appeal 
was improper. It remains to consider whether the 
content of the Board’s arguments was appropriate.

(2)	 Bootstrapping

[63]	 	 The issue of tribunal “bootstrapping” is 
closely related to the question of when it is proper 
for a tribunal to act as a party on appeal or judicial 
review of its decision. The standing issue concerns 
what types of argument a tribunal may make, i.e. 
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jurisdictional or merits arguments, while the boot-
strapping issue concerns the content of those argu-
ments. 

[64] As the term has been understood by the 
courts who have considered it in the context of tri-
bunal standing, a tribunal engages in bootstrapping 
where it seeks to supplement what would otherwise 
be a deficient decision with new arguments on ap-
peal: see, e.g., United Brotherhood of Carpenters 
and Joiners of America, Local 1386 v. Bransen Con-
struction Ltd., 2002 NBCA 27, 249 N.B.R. (2d) 93. 
Put differently, it has been stated that a tribunal may 
not "defen[d] its decision on a ground that it did not 
rely on in the decision under review": Goodis, at 
para. 42. 

[65] The principle of finality dictates that once 
a tribunal has decided the issues before it and pro-
vided reasons for its decision, "absent a power to 
vary its decision or rehear the matter, it has spoken 
finally on the matter and its job is done": Quadrini, 
at para. 16, citing Chandler v. Alberta Association 
of Architects, [1989] 2 S.C.R. 848. Under this prin-
ciple, the court found that tribunals could not use 
judicial review as a chance to "amend, vary, qualify 
or supplement its reasons": Quadrini, at para. 16. 
In Leon's Furniture, Slatter J.A. reasoned that a 
tribunal could "offer interpretations of its reasons 
or conclusion, [but] cannot attempt to reconfigure 
those reasons, add arguments not previously given, 
or make submissions about matters of fact not al-
ready engaged by the record": para. 29. 

[66] By contrast, in Goodis, Goudge J.A. found 
on behalf of a unanimous court that while the Com-
missioner had relied on an argument not expressly 
set out in her original decision, this argument was 
available for the Commissioner to make on ap-
peal. Though he recognized that "[t]he importance 
of reasoned decision making may be undermined 
if, when attacked in court, a tribunal can simply 
offer different, better, or even contrary reasons to 

qualite pour agir d'un tribunal c' est decider de ce 
qu'il peut faire valoir (p. ex. des pretentions rela-
tives a sa competence ou a la justesse de sa deci-
sion), alors que l'« autojustification » touche a la 
teneur des pretentions. 

[64] Suivant le sens attribue a cette notion par les 
cours de justice qui l'ont examinee dans le contexte 
de la qualite pour agir, un tribunal « s' autojustifie » 
lorsqu'il cherche, par la presentation de nouveaux 
arguments en appel, a &offer une decision qui, si-
non, serait lacunaire (voir p. ex. United Brother-
hood of Carpenters and Joiners of America, Local 
1386 c. Bransen Construction Ltd., 2002 NBCA 
27, 249 R.N.-B. (2 e) 93). Autrement dit, un tribu-
nal ne pourrait [TRADUCTION] « ddfendre sa decision 
en invoquant un motif qui n' a pas ete souleve dans 
la decision faisant l'objet du contriile » (Goodis, 
par. 42). 

[65] Le caractere definitif de la decision veut que, 
des Tors qu'il a tranche les questions dont it etait 
saisi et qu'il a motive sa decision, le tribunal ait sta-
tue definitivement et que son travail soit termine, « a 
moins qu'il ne soit investi du pouvoir de modifier sa 
decision ou d' entendre a nouveau l'affaire » (Qua-
drini, par. 16, citant Chandler c. Alberta Associa-
tion of Architects, [1989] 2 R.C.S. 848). Partant, la 
cour a conclu qu'un tribunal ne peut profiter d'un 
contrille judiciaire pour « modifier, changer, nuan-
cer ou completer ses motifs » (Quadrini, par. 16). 
Dans l'arret Leon's Furniture, le juge Slatter af-
firme qu'un tribunal peut [TRADUCTION] « offrir 
differentes interpretations de ses motifs ou de sa 
conclusion, [mais] non tenter de remanier ses mo-
tifs, invoquer de nouveaux arguments ou se pronon-
cer sur des questions de fait que ne souleve pas deja 
le dossier » (par. 29). 

[66] En revanche, le juge Goudge conclut, dans 
l'arret Goodis, avec l'accord de tous ses cone-
gues, que meme si la commissaire invoque un ar-
gument qui ne figure pas expressement dans sa 
decision initiale, elle peut le soulever en appel. Il 
reconnait que [TRADUCTION] « [flimportance de 
decisions bien etayees pourrait etre compromise 
si un tribunal pouvait simplement offrir, a l'appui 
de sa decision attaquee devant une cour de justice, 
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qualité pour agir d’un tribunal c’est décider de ce 
qu’il peut faire valoir (p. ex. des prétentions rela-
tives à sa compétence ou à la justesse de sa déci-
sion), alors que l’« autojustification » touche à la 
teneur des prétentions.

[64]	 	 Suivant le sens attribué à cette notion par les 
cours de justice qui l’ont examinée dans le contexte 
de la qualité pour agir, un tribunal « s’autojustifie » 
lorsqu’il cherche, par la présentation de nouveaux 
arguments en appel, à étoffer une décision qui, si-
non, serait lacunaire (voir p. ex. United Brother
hood of Carpenters and Joiners of America, Local 
1386 c. Bransen Construction Ltd., 2002 NBCA 
27, 249 R.N.-B. (2e) 93). Autrement dit, un tribu-
nal ne pourrait [TRADUCTION] « défendre sa décision 
en invoquant un motif qui n’a pas été soulevé dans 
la décision faisant l’objet du contrôle » (Goodis, 
par. 42).

[65]	 	 Le caractère définitif de la décision veut que, 
dès lors qu’il a tranché les questions dont il était 
saisi et qu’il a motivé sa décision, le tribunal ait sta-
tué définitivement et que son travail soit terminé, « à 
moins qu’il ne soit investi du pouvoir de modifier sa 
décision ou d’entendre à nouveau l’affaire » (Qua-
drini, par. 16, citant Chandler c. Alberta Associa-
tion of Architects, [1989] 2 R.C.S. 848). Partant, la 
cour a conclu qu’un tribunal ne peut profiter d’un 
contrôle judiciaire pour « modifier, changer, nuan-
cer ou compléter ses motifs » (Quadrini, par. 16). 
Dans l’arrêt Leon’s Furniture, le juge Slatter af-
firme qu’un tribunal peut [TRADUCTION]  «  offrir 
différentes interprétations de ses motifs ou de sa 
conclusion, [mais] non tenter de remanier ses mo-
tifs, invoquer de nouveaux arguments ou se pronon-
cer sur des questions de fait que ne soulève pas déjà 
le dossier » (par. 29).

[66]	 	 En revanche, le juge Goudge conclut, dans 
l’arrêt Goodis, avec l’accord de tous ses collè-
gues, que même si la commissaire invoque un ar-
gument qui ne figure pas expressément dans sa 
décision initiale, elle peut le soulever en appel. Il 
reconnaît que [TRADUCTION]  «  [l’]importance de 
décisions bien étayées pourrait être compromise 
si un tribunal pouvait simplement offrir, à l’appui 
de sa décision attaquée devant une cour de justice, 

jurisdictional or merits arguments, while the boot-
strapping issue concerns the content of those argu-
ments.

[64]	 	 As the term has been understood by the 
courts who have considered it in the context of tri-
bunal standing, a tribunal engages in bootstrapping 
where it seeks to supplement what would otherwise 
be a deficient decision with new arguments on ap-
peal: see, e.g., United Brotherhood of Carpenters 
and Joiners of America, Local 1386 v. Bransen Con-
struction Ltd., 2002 NBCA 27, 249 N.B.R. (2d) 93. 
Put differently, it has been stated that a tribunal may 
not “defen[d] its decision on a ground that it did not 
rely on in the decision under review”: Goodis, at 
para. 42.

[65]	 	 The principle of finality dictates that once 
a tribunal has decided the issues before it and pro-
vided reasons for its decision, “absent a power to 
vary its decision or rehear the matter, it has spoken 
finally on the matter and its job is done”: Quadrini, 
at para. 16, citing Chandler v. Alberta Association 
of Architects, [1989] 2 S.C.R. 848. Under this prin-
ciple, the court found that tribunals could not use 
judicial review as a chance to “amend, vary, qualify 
or supplement its reasons”: Quadrini, at para. 16. 
In Leon’s Furniture, Slatter J.A. reasoned that a 
tribunal could “offer interpretations of its reasons 
or conclusion, [but] cannot attempt to reconfigure 
those reasons, add arguments not previously given, 
or make submissions about matters of fact not al-
ready engaged by the record”: para. 29.

[66]	 	 By contrast, in Goodis, Goudge J.A. found 
on behalf of a unanimous court that while the Com-
missioner had relied on an argument not expressly 
set out in her original decision, this argument was 
available for the Commissioner to make on ap-
peal. Though he recognized that “[t]he importance 
of reasoned decision making may be undermined 
if, when attacked in court, a tribunal can simply 
offer different, better, or even contrary reasons to 
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support its decision" (para. 42), Goudge J.A. ulti-
mately found that the Commissioner was permitted 
to raise a new argument on judicial review. The new 
argument presented was "not inconsistent with the 
reason offered in the decision. Indeed it could be 
said to be implicit in it": para. 55. "It was there-
fore proper for the Commissioner to be permitted 
to raise this argument before the Divisional Court 
and equally proper for the court to decide on that 
basis": para. 58. 

[67] There is merit in both positions on the issue 
of bootstrapping. On the one hand, a permissive 
stance toward new arguments by tribunals on ap-
peal serves the interests of justice insofar as it en-
sures that a reviewing court is presented with the 
strongest arguments in favour of both sides: Sem-
ple, at p. 315. This remains true even if those argu-
ments were not included in the tribunal's original 
reasons. On the other hand, to permit bootstrapping 
may undermine the importance of reasoned, well-
written original decisions. There is also the pos-
sibility that a tribunal, surprising the parties with 
new arguments in an appeal or judicial review af-
ter its initial decision, may lead the parties to see 
the process as unfair. This may be particularly true 
where a tribunal is tasked with adjudicating matters 
between two private litigants, as the introduction of 
new arguments by the tribunal on appeal may give 
the appearance that it is "ganging up" on one party. 
As discussed, however, it may be less appropriate 
in general for a tribunal sitting in this type of role to 
participate as a party on appeal. 

[68] I am not persuaded that the introduction of 
arguments by a tribunal on appeal that interpret 
or were implicit but not expressly articulated in 
its original decision offends the principle of final-
ity. Similarly, it does not offend finality to permit 
a tribunal to explain its established policies and 
practices to the reviewing court, even if those were 
not described in the reasons under review. Tribu-
nals need not repeat explanations of such practices 
in every decision merely to guard against charges 
of bootstrapping should they be called upon to ex-
plain them on appeal or review. A tribunal may also 

des motifs differents, plus convaincants, voire op-
poses » (par. 42), mais il conclut finalement que 
la commissaire peut presenter un nouvel argument 
dans le cadre d'un contrille judiciaire. Le nouvel 
argument n'est toutefois « pas incompatible avec 
les motifs formulds dans la decision, car on peut 
en effet affirmer qu'il en fait implicitement partie » 
(par. 55). « La commissaire pouvait donc soulever 
l'argument devant la Cour divisionnaire, et celle-
ci pouvait en tenir compte pour se prononcer » 
(par. 58). 

[67] Les deux theses avancees sur l'autojustifica-
tion se defendent. D'une part, il est dans l'interet de 
la justice de permettre au tribunal de presenter de 
nouveaux arguments en appel, car la cour de revi-
sion est alors saisie des arguments les plus convain-
cants a l'appui de chacune des theses (Semple, 
p. 315). Cela demeure vrai meme si ces arguments 
ne figurent pas dans la decision initiale. D'autre 
part, autoriser l'autojustification risque de com-
promettre l'importance de decisions bien etayees 
et bien redigees au depart. Permettre au tribunal de 
presenter de nouveaux arguments en appel ou dans 
le cadre du contrillle judiciaire de sa decision ini-
tiale peut aussi amener les parties a conclure que 
le processus n'est pas equitable. Il peut surtout en 
etre ainsi lorsque le tribunal est appele a trancher 
des differends opposant deux personnes privees, 
puisque la presentation de nouveaux arguments en 
appel peut donner l'impression que le tribunal « se 
ligue » contre l'une des parties. Or, je le rappelle, il 
ne convient generalement pas que le tribunal dote 
d'un tel mandat participe en tant que partie a l'ap-
pel. 

[68] Je ne suis pas convaincu que la formulation 
en appel de nouveaux arguments qui interpretent la 
decision initiale ou qui l'etayaient implicitement, 
mais non expressement, va a l' encontre du prim-
cipe du caractere definitif. De meme, il n'est pas 
contraire a ce principe de permettre au tribunal 
d' expliquer a la cour de revision quelles sont ses 
politiques et pratiques etablies, meme lorsque les 
motifs contester n'en font pas mention. Le tribu-
nal n'a pas a les expliquer systematiquement dans 
chaque decision a la seule fin de se premunir contre 
une allegation d' autojustification advenant qu'il 
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des motifs différents, plus convaincants, voire op-
posés » (par. 42), mais il conclut finalement que 
la commissaire peut présenter un nouvel argument 
dans le cadre d’un contrôle judiciaire. Le nouvel 
argument n’est toutefois « pas incompatible avec 
les motifs formulés dans la décision, car on peut 
en effet affirmer qu’il en fait implicitement partie » 
(par. 55). « La commissaire pouvait donc soulever 
l’argument devant la Cour divisionnaire, et celle- 
ci pouvait en tenir compte pour se prononcer  » 
(par. 58).

[67]	 	 Les deux thèses avancées sur l’autojustifica-
tion se défendent. D’une part, il est dans l’intérêt de 
la justice de permettre au tribunal de présenter de 
nouveaux arguments en appel, car la cour de révi-
sion est alors saisie des arguments les plus convain-
cants à l’appui de chacune des thèses (Semple, 
p. 315). Cela demeure vrai même si ces arguments 
ne figurent pas dans la décision initiale. D’autre 
part, autoriser l’autojustification risque de com-
promettre l’importance de décisions bien étayées 
et bien rédigées au départ. Permettre au tribunal de 
présenter de nouveaux arguments en appel ou dans 
le cadre du contrôle judiciaire de sa décision ini-
tiale peut aussi amener les parties à conclure que 
le processus n’est pas équitable. Il peut surtout en 
être ainsi lorsque le tribunal est appelé à trancher 
des différends opposant deux personnes privées, 
puisque la présentation de nouveaux arguments en 
appel peut donner l’impression que le tribunal « se 
ligue » contre l’une des parties. Or, je le rappelle, il 
ne convient généralement pas que le tribunal doté 
d’un tel mandat participe en tant que partie à l’ap-
pel.

[68]	 	 Je ne suis pas convaincu que la formulation 
en appel de nouveaux arguments qui interprètent la 
décision initiale ou qui l’étayaient implicitement, 
mais non expressément, va à l’encontre du prin-
cipe du caractère définitif. De même, il n’est pas 
contraire à ce principe de permettre au tribunal 
d’expliquer à la cour de révision quelles sont ses 
politiques et pratiques établies, même lorsque les 
motifs contestés n’en font pas mention. Le tribu-
nal n’a pas à les expliquer systématiquement dans 
chaque décision à la seule fin de se prémunir contre 
une allégation d’autojustification advenant qu’il 

support its decision” (para. 42), Goudge J.A. ulti-
mately found that the Commissioner was permitted 
to raise a new argument on judicial review. The new 
argument presented was “not inconsistent with the 
reason offered in the decision. Indeed it could be 
said to be implicit in it”: para. 55. “It was there-
fore proper for the Commissioner to be permitted 
to raise this argument before the Divisional Court 
and equally proper for the court to decide on that 
basis”: para. 58.

[67]	 	 There is merit in both positions on the issue 
of bootstrapping. On the one hand, a permissive 
stance toward new arguments by tribunals on ap-
peal serves the interests of justice insofar as it en-
sures that a reviewing court is presented with the 
strongest arguments in favour of both sides: Sem-
ple, at p. 315. This remains true even if those argu-
ments were not included in the tribunal’s original 
reasons. On the other hand, to permit bootstrapping 
may undermine the importance of reasoned, well-
written original decisions. There is also the pos-
sibility that a tribunal, surprising the parties with 
new arguments in an appeal or judicial review af-
ter its initial decision, may lead the parties to see 
the process as unfair. This may be particularly true 
where a tribunal is tasked with adjudicating matters 
between two private litigants, as the introduction of 
new arguments by the tribunal on appeal may give 
the appearance that it is “ganging up” on one party. 
As discussed, however, it may be less appropriate 
in general for a tribunal sitting in this type of role to 
participate as a party on appeal.

[68]	 	 I am not persuaded that the introduction of 
arguments by a tribunal on appeal that interpret 
or were implicit but not expressly articulated in 
its original decision offends the principle of final-
ity. Similarly, it does not offend finality to permit 
a tribunal to explain its established policies and 
practices to the reviewing court, even if those were 
not described in the reasons under review. Tribu-
nals need not repeat explanations of such practices 
in every decision merely to guard against charges 
of bootstrapping should they be called upon to ex-
plain them on appeal or review. A tribunal may also 
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respond to arguments raised by a counterparty. A 
tribunal raising arguments of these types on review 
of its decision does so in order to uphold the initial 
decision; it is not reopening the case and issuing a 
new or modified decision. The result of the original 
decision remains the same even if a tribunal seeks 
to uphold that effect by providing an interpretation 
of it or on grounds implicit in the original decision. 

[69] I am not, however, of the opinion that tribu-
nals should have the unfettered ability to raise en-
tirely new arguments on judicial review. To do so 
may raise concerns about the appearance of unfair-
ness and the need for tribunal decisions to be well 
reasoned in the first instance. I would find that the 
proper balancing of these interests against the re-
viewing courts' interests in hearing the strongest 
possible arguments in favour of each side of a dis-
pute is struck when tribunals do retain the ability 
to offer interpretations of their reasons or conclu-
sions and to make arguments implicit within their 
original reasons: see Leon's Furniture, at para. 29; 
Goodis, at para. 55. 

[70] In this case, I do not find that the Board im-
permissibly stepped beyond the bounds of its origi-
nal decision in its arguments before this Court. In 
its reply factum, the Board pointed out — correctly, 
in my view — that its submissions before this 
Court simply highlight what is apparent on the face 
of the record, or respond to arguments raised by the 
respondents. 

[71] I would, however, urge the Board, and tribu-
nal parties in general, to be cognizant of the tone 
they adopt on review of their decisions. As Goudge 
J.A. noted in Goodis: 

. . . if an administrative tribunal seeks to make sub-
missions on a judicial review of its decision, it [should] 
pay careful attention to the tone with which it does so. 
Although this is not a discrete basis upon which its 
standing might be limited, there is no doubt that the tone 

soit appele a les preciser en appel ou en contr6le 
judiciaire. Il peut aussi repondre aux arguments 
de la partie adverse dans le cadre du contr6le ju-
diciaire de sa decision car il le fait dans le but de 
faire confirmer sa decision initiale, non de rouvrir 
le dossier et de rendre une nouvelle decision ou de 
modifier la decision initiale. L'effet de la decision 
initiale demeure inchange meme lorsque le tribunal 
demande sa confirmation en offrant une interpreta-
tion de cette decision ou en invoquant des motifs 
qui la sous-tendent implicitement. 

[69] Cependant, je ne crois pas qu'un tribunal 
devrait avoir la possibilite inconditionnelle de pre-
senter une these entierement nouvelle dans le cadre 
d'un contr6le judiciaire, car lui reconnoitre cette 
faculte pourrait 1' exposer a des allegations d'ini-
quite et nuire au prononce de decisions bien mo-
tivees au depart. Je suis d'avis qu'il y a un juste 
equilibre entre ces considerations et celles voulant 
que la cour de revision entende les arguments les 
plus convaincants de chacune des parties lorsqu'il 
est permis au tribunal d'offrir differentes interpre-
tations de ses motifs ou de ses conclusions ou de 
presenter des arguments qui sous-tendent implici-
tement ses motifs initiaux (voir Leon's Furniture, 
par. 29; Goodis, par. 55). 

[70] Je ne crois pas que, dans la presente affaire, 
la Commission a indilment outrepasse les limites de 
sa decision initiale lorsqu' elle a presente ses argu-
ments devant notre Cour. Dans son memoire en re-
plique, la Commission signale — a juste titre, selon 
moi — que ses observations mettent simplement en 
evidence ce qui ressort du dossier ou repondent aux 
arguments des intimees. 

[71] J' exhorte toutefois la Commission et, de fa-
gon generale, tout tribunal qui se constitue partie a 
une instance a se soucier du ton qu'il adopte lors 
du contr6le judiciaire de sa decision. Comme le fait 
remarquer le juge Goudge dans l' arra Goodis, 

[TRADUCTION] le tribunal administratif qui veut faire 
valoir son point de vue lors du contrdle judiciaire de sa 
decision [doit] porte[r] une attention particuli6re au ton 
qu'il adopte. Bien qu'il ne s'agisse pas d'un motif pré-
cis pour lequel sa qualit6 pourrait etre restreinte, il ne 
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soit appelé à les préciser en appel ou en contrôle 
judiciaire. Il peut aussi répondre aux arguments 
de la partie adverse dans le cadre du contrôle ju-
diciaire de sa décision car il le fait dans le but de 
faire confirmer sa décision initiale, non de rouvrir 
le dossier et de rendre une nouvelle décision ou de 
modifier la décision initiale. L’effet de la décision 
initiale demeure inchangé même lorsque le tribunal 
demande sa confirmation en offrant une interpréta-
tion de cette décision ou en invoquant des motifs 
qui la sous-tendent implicitement.

[69]	 	 Cependant, je ne crois pas qu’un tribunal 
devrait avoir la possibilité inconditionnelle de pré-
senter une thèse entièrement nouvelle dans le cadre 
d’un contrôle judiciaire, car lui reconnaître cette 
faculté pourrait l’exposer à des allégations d’ini-
quité et nuire au prononcé de décisions bien mo-
tivées au départ. Je suis d’avis qu’il y a un juste 
équilibre entre ces considérations et celles voulant 
que la cour de révision entende les arguments les 
plus convaincants de chacune des parties lorsqu’il 
est permis au tribunal d’offrir différentes interpré-
tations de ses motifs ou de ses conclusions ou de 
présenter des arguments qui sous-tendent implici-
tement ses motifs initiaux (voir Leon’s Furniture, 
par. 29; Goodis, par. 55).

[70]	 	 Je ne crois pas que, dans la présente affaire, 
la Commission a indûment outrepassé les limites de 
sa décision initiale lorsqu’elle a présenté ses argu-
ments devant notre Cour. Dans son mémoire en ré-
plique, la Commission signale — à juste titre, selon 
moi — que ses observations mettent simplement en 
évidence ce qui ressort du dossier ou répondent aux 
arguments des intimées.

[71]	 	 J’exhorte toutefois la Commission et, de fa-
çon générale, tout tribunal qui se constitue partie à 
une instance à se soucier du ton qu’il adopte lors 
du contrôle judiciaire de sa décision. Comme le fait 
remarquer le juge Goudge dans l’arrêt Goodis,

	 [TRADUCTION] le tribunal administratif qui veut faire 
valoir son point de vue lors du contrôle judiciaire de sa 
décision [doit] porte[r] une attention particulière au ton 
qu’il adopte. Bien qu’il ne s’agisse pas d’un motif pré-
cis pour lequel sa qualité pourrait être restreinte, il ne 

respond to arguments raised by a counterparty. A 
tribunal raising arguments of these types on review 
of its decision does so in order to uphold the initial 
decision; it is not reopening the case and issuing a 
new or modified decision. The result of the original 
decision remains the same even if a tribunal seeks 
to uphold that effect by providing an interpretation 
of it or on grounds implicit in the original decision.

[69]	 	 I am not, however, of the opinion that tribu-
nals should have the unfettered ability to raise en-
tirely new arguments on judicial review. To do so 
may raise concerns about the appearance of unfair-
ness and the need for tribunal decisions to be well 
reasoned in the first instance. I would find that the 
proper balancing of these interests against the re-
viewing courts’ interests in hearing the strongest 
possible arguments in favour of each side of a dis-
pute is struck when tribunals do retain the ability 
to offer interpretations of their reasons or conclu-
sions and to make arguments implicit within their 
original reasons: see Leon’s Furniture, at para. 29; 
Goodis, at para. 55.

[70]	 	 In this case, I do not find that the Board im-
permissibly stepped beyond the bounds of its origi-
nal decision in its arguments before this Court. In 
its reply factum, the Board pointed out — correctly, 
in my view — that its submissions before this 
Court simply highlight what is apparent on the face 
of the record, or respond to arguments raised by the 
respondents.

[71]	 	 I would, however, urge the Board, and tribu-
nal parties in general, to be cognizant of the tone 
they adopt on review of their decisions. As Goudge 
J.A. noted in Goodis:

	 . . . if an administrative tribunal seeks to make sub-
missions on a judicial review of its decision, it [should] 
pay careful attention to the tone with which it does so. 
Although this is not a discrete basis upon which its 
standing might be limited, there is no doubt that the tone 
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of the proposed submissions provides the background for 
the determination of that issue. A tribunal that seeks to 
resist a judicial review application will be of assistance 
to the court to the degree its submissions are character-
ized by the helpful elucidation of the issues, informed by 
its specialized position, rather than by the aggressive par-
tisanship of an adversary. [para. 61] 

[72] In this case, the Board generally acted in 
such a way as to present helpful argument in an ad-
versarial but respectful manner. However, I would 
sound a note of caution about the Board's asser-
tion that the imposition of the prudent investment 
test "would in all likelihood not change the result" 
if the decision were remitted for reconsideration 
(A.F., at para. 99). This type of statement may, if 
carried too far, raise concerns about the principle of 
impartiality such that a court would be justified in 
exercising its discretion to limit tribunal standing so 
as to safeguard this principle. 

B. Standard of Review 

[73] The parties do not dispute that reasonable-
ness is the appropriate standard of review for the 
Board's actions in applying its expertise to set rates 
and approve payment amounts under the Ontario 
Energy Board Act, 1998. I agree. In addition, to 
the extent that the resolution of this appeal turns 
on the interpretation of the Ontario Energy Board 
Act, 1998, the Board's home statute, a standard of 
reasonableness presumptively applies: Dunsmuir v. 
New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, 
at para. 54; Alberta (Information and Privacy Com-
missioner) v. Alberta Teachers' Association, 2011 
SCC 61, [2011] 3 S.C.R. 654, at para. 30; Tervita 
Corp. v. Canada (Commissioner of Competition), 
2015 SCC 3, [2015] 1 S.C.R. 161, at para. 35. Noth-
ing in this case suggests the presumption should be 
rebutted. 

[74] This appeal involves two distinct uses of the 
term "reasonable". One concerns the standard of 
review: on appeal, this Court is charged with evalu-
ating the "justification, transparency and intelligi-
bility" of the Board's reasoning, and "whether the 

fait aucun doute que le ton des observations proposees 
offre une toile de fond a cet egard. Le tribunal qui desire 
contester une demande de contr6le judiciaire sera utile a 
la cour dans la mesure on ses observations permettront 
d'eclaircir les questions et oil elles seront fondees sur 
ses connaissances specialisees, au lieu d'être empreintes 
d'un path pris agressif contre la partie adverse. [par. 61] 

[72] En l'esp6ce, la Commission a generalement 
presente des arguments utiles dans le cadre d'un 
debat contradictoire, mais respectueux. Une mise 
en garde s'impose toutefois selon moi en ce qui 
concerne 1' affirmation de la Commission selon la-
quelle l'application du crit6re de l'investissement 
prudent [TRADUCTION] « ne changerait vraisembla-
blement pas l'issue de l'affaire » si la decision lui 
etait renvoyee pour reexarnen (m.a., par. 99). Une 
telle affirmation peut, si elle est poussee trop loin, 
faire douter de l'impartialite du tribunal au point oil 
une cour de justice seraitjustifide d'exercer son pou-
voir discretionnaire et de limiter la qualitd pour agir 
du tribunal de mani6re a preserver son impartiality. 

B. Norme de contr6le 

[73] Les parties conviennent que la norme de 
contr6le qui s' applique aux actes de la Commission 
lorsqu'elle fait appel a son expertise pour fixer les 
tarifs et approuver des paiements sur le fondement 
de la Loi de 1998 sur la Commission de l'energie 
de l'Ontario est celle de la decision raisonnable. Je 
suis d'accord. En outre, dans la mesure oil l'issue 
du pourvoi repose sur l'interpretation de cette loi 
— la loi constitutive de la Commission —, 1' appli-
cation de la norme de la decision raisonnable doit 
etre presumee (Dunsmuir c. Nouveau-Brunswick, 
2008 CSC 9, [2008] 1 R.C.S. 190, par. 54; Alberta 
(Information and Privacy Commissioner) c. Alberta 
Teachers' Association, 2011 CSC 61, [2011] 3 
R.C.S. 654, par. 30; Tervita Corp. c. Canada (Com-
missaire de la concurrence), 2015 CSC 3, [2015] 
1 R.C.S. 161, par. 35). Rien ne donne a penser en 
l' esp6ce que la presomption soit refutee. 

[74] Le pourvoi fait intervenir deux notions dis-
tinctes de ce qui est « raisonnable ». L'une est Ede 
a la norme de contr6le : en appel, la Cour doit ap-
precier la « justification [. . .], [. . .] la transparence 
et [. . .] l'intelligibilite » du raisonnement de la 
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fait aucun doute que le ton des observations proposées 
offre une toile de fond à cet égard. Le tribunal qui désire 
contester une demande de contrôle judiciaire sera utile à 
la cour dans la mesure où ses observations permettront 
d’éclaircir les questions et où elles seront fondées sur 
ses connaissances spécialisées, au lieu d’être empreintes 
d’un parti pris agressif contre la partie adverse. [par. 61]

[72]	 	 En l’espèce, la Commission a généralement  
présenté des arguments utiles dans le cadre d’un 
débat contradictoire, mais respectueux. Une mise 
en garde s’impose toutefois selon moi en ce qui 
concerne l’affirmation de la Commission selon la-
quelle l’application du critère de l’investissement 
prudent [TRADUCTION] « ne changerait vraisembla-
blement pas l’issue de l’affaire » si la décision lui 
était renvoyée pour réexamen (m.a., par. 99). Une 
telle affirmation peut, si elle est poussée trop loin, 
faire douter de l’impartialité du tribunal au point où 
une cour de justice serait justifiée d’exercer son pou-
voir discrétionnaire et de limiter la qualité pour agir 
du tribunal de manière à préserver son impartialité.

B.	 Norme de contrôle

[73]	 	 Les parties conviennent que la norme de 
contrôle qui s’applique aux actes de la Commission 
lorsqu’elle fait appel à son expertise pour fixer les 
tarifs et approuver des paiements sur le fondement 
de la Loi de 1998 sur la Commission de l’énergie 
de l’Ontario est celle de la décision raisonnable. Je 
suis d’accord. En outre, dans la mesure où l’issue 
du pourvoi repose sur l’interprétation de cette loi 
— la loi constitutive de la Commission —, l’appli-
cation de la norme de la décision raisonnable doit 
être présumée (Dunsmuir c. Nouveau-Brunswick, 
2008 CSC 9, [2008] 1 R.C.S. 190, par. 54; Alberta 
(Information and Privacy Commissioner) c. Alberta 
Teachers’ Association, 2011 CSC 61, [2011] 3 
R.C.S. 654, par. 30; Tervita Corp. c. Canada (Com-
missaire de la concurrence), 2015 CSC 3, [2015] 
1 R.C.S. 161, par. 35). Rien ne donne à penser en 
l’espèce que la présomption soit réfutée.

[74]	 	 Le pourvoi fait intervenir deux notions dis-
tinctes de ce qui est « raisonnable ». L’une est liée 
à la norme de contrôle : en appel, la Cour doit ap- 
précier la « justification [. . .], [. . .] la transparence 
et [. . .] l’intelligibilité  » du raisonnement de la  

of the proposed submissions provides the background for 
the determination of that issue. A tribunal that seeks to 
resist a judicial review application will be of assistance 
to the court to the degree its submissions are character-
ized by the helpful elucidation of the issues, informed by 
its specialized position, rather than by the aggressive par-
tisanship of an adversary. [para. 61]

[72]	 	 In this case, the Board generally acted in 
such a way as to present helpful argument in an ad-
versarial but respectful manner. However, I would 
sound a note of caution about the Board’s asser-
tion that the imposition of the prudent investment 
test “would in all likelihood not change the result” 
if the decision were remitted for reconsideration 
(A.F., at para. 99). This type of statement may, if 
carried too far, raise concerns about the principle of 
impartiality such that a court would be justified in 
exercising its discretion to limit tribunal standing so 
as to safeguard this principle.

B.	 Standard of Review

[73]	 	 The parties do not dispute that reasonable-
ness is the appropriate standard of review for the 
Board’s actions in applying its expertise to set rates 
and approve payment amounts under the Ontario 
Energy Board Act, 1998. I agree. In addition, to 
the extent that the resolution of this appeal turns 
on the interpretation of the Ontario Energy Board 
Act, 1998, the Board’s home statute, a standard of 
reasonableness presumptively applies: Dunsmuir v. 
New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, 
at para. 54; Alberta (Information and Privacy Com-
missioner) v. Alberta Teachers’ Association, 2011 
SCC 61, [2011] 3 S.C.R. 654, at para. 30; Tervita 
Corp. v. Canada (Commissioner of Competition), 
2015 SCC 3, [2015] 1 S.C.R. 161, at para. 35. Noth-
ing in this case suggests the presumption should be 
rebutted.

[74]	 	 This appeal involves two distinct uses of the 
term “reasonable”. One concerns the standard of 
review: on appeal, this Court is charged with evalu-
ating the “justification, transparency and intelligi-
bility” of the Board’s reasoning, and “whether the 
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decision falls within a range of possible, acceptable 
outcomes which are defensible in respect of the 
facts and law" (Dunsmuir, at para. 47). The other 
is statutory: the Board's rate-setting powers are to 
be used to ensure that, in its view, a just and reason-
able balance is struck between utility and consumer 
interests. These reasons will attempt to keep the 
two uses of the term distinct. 

C. Choice of Methodology Under the Ontario En-
ergy Board Act, 1998 

[75] The question of whether the Board's deci-
sion to disallow recovery of certain costs was rea-
sonable turns on how that decision relates to the 
Board's statutory and regulatory powers to approve 
payments to utilities and to have these payments re-
flected in the rates paid by consumers. The Board's 
general rate- and payment-setting powers are de-
scribed above under the "Regulatory Framework" 
heading. 

[76] The just-and-reasonable approach to recov-
ery of the cost of services provided by a utility cap-
tures the essential balance at the heart of utilities 
regulation: to encourage investment in a robust util-
ity infrastructure and to protect consumer interests, 
utilities must be allowed, over the long run, to earn 
their cost of capital, no more, no less. 

[77] The Ontario Energy Board Act, 1998 does 
not, however, either in s. 78.1 or elsewhere, pre-
scribe the methodology the Board must use to weigh 
utility and consumer interests when deciding what 
constitutes just and reasonable payment amounts to 
the utility. Indeed, s. 6(1) of O. Reg. 53/05 expressly 
permits the Board, subject to certain exceptions set 
out in s. 6(2), to "establish the form, methodology,
assumptions and calculations used in making an or-
der that determines payment amounts for the pur-
pose of section 78.1 of the Act". 

Commission et se demander si la decision appar-
tient « aux issues possibles acceptables pouvant se 
justifier au regard des faits et du droit » (Dunsmuir, 
par. 47). L'autre est d' origine legislative : la Com-
mission doit utiliser son pouvoir de fixation des 
tarifs de maniere a dtablir un dquilibre qu' elle 
considere juste et raisonnable entre les intdrets du 
service public et ceux des consommateurs. Je m' ef-
force ci-apres de respecter cette distinction. 

C. Choix de la methode suivant la Loi de 1998 sur 
la Commission de l'energie de l'Ontario 

[75] La question de savoir si le refus de la Com-
mission d'approuver le recouvrement de certaines 
ddpenses est raisonnable ou non depend du lien de 
ce refus avec les pouvoirs ldgaux et rdglementaires 
de la Commission d'approuver des paiements au 
service public et de rdpercuter ces paiements sur les 
tarifs exigds des consommateurs. Les pouvoirs gd-
ndraux de la Commission en matiere de fixation des 
tarifs et des paiements sont dnoncds prdcddemment 
a la rubrique « Cadre rdglementaire ». 

[76] L' approche fondde sur le caractere juste et 
raisonnable des ddpenses qu'un service public 
peut recouvrer rend compte de l'dquilibre essen-
tiel recherché dans la rdglementation des services 
publics : pour encourager l'investissement dans 
une infrastructure robuste et protdger l'intdret des 
consommateurs, un service public doit pouvoir, a 
long terme, toucher 1' equivalent du cofit du capital, 
ni plus, ni moins. 

[77] Or, la Loi de 1998 sur la Commission de 
l'energie de l'Ontario ne prdvoit ni a l' art. 78.1 ni 
a quelque autre article la mdthode que doit utiliser 
la Commission pour soupeser les intdrets respectifs 
du service public et des consommateurs lorsqu' elle 
decide ce qui constitue des paiements justes et rai-
sonnables. Certes, sous reserve de certaines excep-
tions prdvues au par. 6(2), le par. 6(1) du reglement 
53/05 permet expressdment a la Commission de 
[TRADUCTION] « ddfinir la forme, la mdthode, les 
hypotheses et les calculs utilisds pour rendre une 
ordonnance qui dtablit le montant du paiement aux 
fins de l'article 78.1 de la Loi ». 
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Commission et se demander si la décision appar-
tient « aux issues possibles acceptables pouvant se 
justifier au regard des faits et du droit » (Dunsmuir, 
par. 47). L’autre est d’origine législative : la Com-
mission doit utiliser son pouvoir de fixation des 
tarifs de manière à établir un équilibre qu’elle 
considère juste et raisonnable entre les intérêts du 
service public et ceux des consommateurs. Je m’ef-
force ci-après de respecter cette distinction.

C.	 Choix de la méthode suivant la Loi de 1998 sur 
la Commission de l’énergie de l’Ontario

[75]	 	 La question de savoir si le refus de la Com-
mission d’approuver le recouvrement de certaines 
dépenses est raisonnable ou non dépend du lien de 
ce refus avec les pouvoirs légaux et réglementaires 
de la Commission d’approuver des paiements au 
service public et de répercuter ces paiements sur les 
tarifs exigés des consommateurs. Les pouvoirs gé-
néraux de la Commission en matière de fixation des 
tarifs et des paiements sont énoncés précédemment 
à la rubrique « Cadre réglementaire ».

[76]	 	 L’approche fondée sur le caractère juste et  
raisonnable des dépenses qu’un service public 
peut recouvrer rend compte de l’équilibre essen-
tiel recherché dans la réglementation des services 
publics : pour encourager l’investissement dans 
une infrastructure robuste et protéger l’intérêt des 
consommateurs, un service public doit pouvoir, à 
long terme, toucher l’équivalent du coût du capital, 
ni plus, ni moins.

[77]	 	 Or, la Loi de 1998 sur la Commission de 
l’énergie de l’Ontario ne prévoit ni à l’art. 78.1 ni 
à quelque autre article la méthode que doit utiliser 
la Commission pour soupeser les intérêts respectifs 
du service public et des consommateurs lorsqu’elle 
décide ce qui constitue des paiements justes et rai-
sonnables. Certes, sous réserve de certaines excep-
tions prévues au par. 6(2), le par. 6(1) du règlement 
53/05 permet expressément à la Commission de 
[TRADUCTION] « définir la forme, la méthode, les 
hypothèses et les calculs utilisés pour rendre une 
ordonnance qui établit le montant du paiement aux 
fins de l’article 78.1 de la Loi ».

decision falls within a range of possible, acceptable 
outcomes which are defensible in respect of the 
facts and law” (Dunsmuir, at para. 47). The other 
is statutory: the Board’s rate-setting powers are to 
be used to ensure that, in its view, a just and reason-
able balance is struck between utility and consumer 
interests. These reasons will attempt to keep the 
two uses of the term distinct.

C.	 Choice of Methodology Under the Ontario En-
ergy Board Act, 1998

[75]	 	 The question of whether the Board’s deci-
sion to disallow recovery of certain costs was rea-
sonable turns on how that decision relates to the 
Board’s statutory and regulatory powers to approve 
payments to utilities and to have these payments re-
flected in the rates paid by consumers. The Board’s 
general rate- and payment-setting powers are de-
scribed above under the “Regulatory Framework” 
heading.

[76]	 	 The just-and-reasonable approach to recov-
ery of the cost of services provided by a utility cap-
tures the essential balance at the heart of utilities 
regulation: to encourage investment in a robust util-
ity infrastructure and to protect consumer interests, 
utilities must be allowed, over the long run, to earn 
their cost of capital, no more, no less.

[77]	 	 The Ontario Energy Board Act, 1998 does 
not, however, either in s. 78.1 or elsewhere, pre-
scribe the methodology the Board must use to weigh 
utility and consumer interests when deciding what 
constitutes just and reasonable payment amounts to 
the utility. Indeed, s. 6(1) of O. Reg. 53/05 expressly 
permits the Board, subject to certain exceptions set 
out in s. 6(2), to “establish the form, methodology, 
assumptions and calculations used in making an or-
der that determines payment amounts for the pur-
pose of section 78.1 of the Act”.
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[78] As a contrasting example, para. 4.1 of s. 6(2) 
of O. Reg. 53/05 establishes a specific methodol-
ogy for use when the Board reviews "costs incurred 
and firm financial commitments made in the course 
of planning and preparation for the development of 
proposed new nuclear generation facilities". When 
reviewing such costs, the Board must be satisfied 
that "the costs were prudently incurred" and that 
"the financial commitments were prudently made": 
para. 4.1 of s. 6(2). The provision thus establishes 
a specific context in which the Board's analysis is 
focused on the prudence of the decision to incur or 
commit to certain costs. The absence of such lan-
guage in the more general s. 6(1) provides further 
reason to read the regulation as providing broad 
methodological discretion to the Board in making 
orders for payment amounts where the specific pro-
visions of s. 6(2) do not apply. 

[79] Regarding whether a presumption of pru-
dence must be applied to OPG's decisions to incur 
costs, neither the Ontario Energy Board Act, 1998 
nor O. Reg. 53/05 expressly establishes such a pre-
sumption. Indeed, the Ontario Energy Board Act, 
1998 places the burden on the applicant utility to 
establish that payment amounts approved by the 
Board are just and reasonable: s. 78.1(6) and (7). 
It would thus seem inconsistent with the statutory 
scheme to presume that utility decisions to incur 
costs were prudent. 

[80] Justice Abella concludes that the Board's re-
view of OPG's costs should have consisted of "an 
after-the-fact prudence review, with a rebuttable 
presumption that the utility's expenditures were 
reasonable": para. 150. Such an approach is con-
trary to the statutory scheme. While the Board has 
considerable methodological discretion, it does not 
have the freedom to displace the burden of proof es-
tablished by s. 78.1(6) of the Ontario Energy Board 
Act, 1998: ". . . the burden of proof is on the appli-
cant in an application made under this section". Of 
course, this does not imply that the applicant must 
systematically prove that every single cost is just 

[78] En revanche, la disposition 4.1 du par. 6(2) 
du reglement 53/05 prescrit le recours a une me-
thode particuli6re lorsque la Commission examine 
[TRADUCTION] « les ddpenses faites et les enga-
gements financiers fermes pris dans le cadre de 
la planification et de la preparation relatives a la 
realisation d'installations nucldaires projetdes ». 
La Commission doit a' re convaincue que « les dd-
penses ont dtd faites de mani6re prudente » et que 
« les engagements financiers ont dtd pris de ma-
ni6re prudente » (la disposition 4.1 du par. 6(2)). La 
disposition dtablit donc un cadre précis oil 1' analyse 
de la Commission est axde sur la prudence de la 
decision de faire certaines ddpenses ou de convenir 
de certaines ddpenses. L'absence d'un libelld en ce 
sens dans la disposition gdndrale qu'est le par. 6(1) 
constitue un autre motif de considdrer que le it-
glement confere a la Commission un large pouvoir 
discrdtionnaire quant a la mdthode a employer pour 
ordonner un paiement lorsque les dispositions par-
ticuli6res du par. 6(2) ne s' appliquent pas. 

[79] Pour ce qui concerne la question de savoir 
si la prdsomption de prudence doit s'appliquer aux 
decisions d'OPG de faire des ddpenses, ni la Loi de 
1998 sur la Commission de l'energie de l'Ontario, 
ni le reglement 53/05 n' dtablissent expressdment 
une telle prdsomption. D'ailleurs, suivant cette loi, 
it incombe au service public requdrant d'dtablir que 
les paiements qu'il demande a la Commission d'ap-
prouver sont justes et raisonnables (par. 78.1(6) et 
(7)). Il semble donc contraire au regime ldgislatif 
de prdsumer que la decision de faire des ddpenses 
est prudente. 

[80] La juge Abella conclut que l' examen des 
ddpenses d'OPG par la Commission aurait du 
consister a « contrill[er] la prudence des ddpenses 
al:11.6s coup et [a] appliqu[er] la prdsomption refu-
table selon laquelle elles dtaient raisonnables » 
(par. 150). Or, une telle approche est contraire au 
regime ldgislatif. La Commission jouit certes d'une 
grande marge de manoeuvre quant au choix d'une 
mdthode, mais elle n'a pas la facultd d'inverser le 
fardeau de la preuve dtabli au par. 78.1(6) de la Loi 
de 1998 sur la Commission de l'energie de l'On-
tario : « . . . le fardeau de la preuve incombe au 
requdrant dans une requate prdsentde en vertu du 
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[78]	 	 En revanche, la disposition 4.1 du par. 6(2) 
du règlement 53/05 prescrit le recours à une mé-
thode particulière lorsque la Commission examine 
[TRADUCTION]  «  les dépenses faites et les enga-
gements financiers fermes pris dans le cadre de 
la planification et de la préparation relatives à la 
réalisation d’installations nucléaires projetées ». 
La Commission doit être convaincue que « les dé-
penses ont été faites de manière prudente » et que 
«  les engagements financiers ont été pris de ma-
nière prudente » (la disposition 4.1 du par. 6(2)). La 
disposition établit donc un cadre précis où l’analyse 
de la Commission est axée sur la prudence de la 
décision de faire certaines dépenses ou de convenir 
de certaines dépenses. L’absence d’un libellé en ce 
sens dans la disposition générale qu’est le par. 6(1) 
constitue un autre motif de considérer que le rè-
glement confère à la Commission un large pouvoir 
discrétionnaire quant à la méthode à employer pour 
ordonner un paiement lorsque les dispositions par-
ticulières du par. 6(2) ne s’appliquent pas.

[79]	 	 Pour ce qui concerne la question de savoir 
si la présomption de prudence doit s’appliquer aux 
décisions d’OPG de faire des dépenses, ni la Loi de 
1998 sur la Commission de l’énergie de l’Ontario, 
ni le règlement 53/05 n’établissent expressément 
une telle présomption. D’ailleurs, suivant cette loi, 
il incombe au service public requérant d’établir que 
les paiements qu’il demande à la Commission d’ap-
prouver sont justes et raisonnables (par. 78.1(6) et 
(7)). Il semble donc contraire au régime législatif 
de présumer que la décision de faire des dépenses 
est prudente.

[80]	 	 La juge Abella conclut que l’examen des 
dépenses d’OPG par la Commission aurait dû 
consister à « contrôl[er] la prudence des dépenses 
après coup et [à] appliqu[er] la présomption réfu-
table selon laquelle elles étaient raisonnables  » 
(par. 150). Or, une telle approche est contraire au 
régime législatif. La Commission jouit certes d’une 
grande marge de manœuvre quant au choix d’une 
méthode, mais elle n’a pas la faculté d’inverser le 
fardeau de la preuve établi au par. 78.1(6) de la Loi 
de 1998 sur la Commission de l’énergie de l’On-
tario : «  . . . le fardeau de la preuve incombe au 
requérant dans une requête présentée en vertu du 

[78]	 	 As a contrasting example, para. 4.1 of s. 6(2) 
of O. Reg. 53/05 establishes a specific methodol-
ogy for use when the Board reviews “costs incurred 
and firm financial commitments made in the course 
of planning and preparation for the development of 
proposed new nuclear generation facilities”. When 
reviewing such costs, the Board must be satisfied 
that “the costs were prudently incurred” and that 
“the financial commitments were prudently made”: 
para. 4.1 of s. 6(2). The provision thus establishes 
a specific context in which the Board’s analysis is 
focused on the prudence of the decision to incur or 
commit to certain costs. The absence of such lan-
guage in the more general s. 6(1) provides further 
reason to read the regulation as providing broad 
methodological discretion to the Board in making 
orders for payment amounts where the specific pro-
visions of s. 6(2) do not apply.

[79]	 	 Regarding whether a presumption of pru-
dence must be applied to OPG’s decisions to incur 
costs, neither the Ontario Energy Board Act, 1998 
nor O. Reg. 53/05 expressly establishes such a pre-
sumption. Indeed, the Ontario Energy Board Act, 
1998 places the burden on the applicant utility to 
establish that payment amounts approved by the 
Board are just and reasonable: s. 78.1(6) and (7). 
It would thus seem inconsistent with the statutory 
scheme to presume that utility decisions to incur 
costs were prudent.

[80]	 	 Justice Abella concludes that the Board’s re-
view of OPG’s costs should have consisted of “an 
after-the-fact prudence review, with a rebuttable 
presumption that the utility’s expenditures were 
reasonable”: para. 150. Such an approach is con-
trary to the statutory scheme. While the Board has 
considerable methodological discretion, it does not 
have the freedom to displace the burden of proof es-
tablished by s. 78.1(6) of the Ontario Energy Board 
Act, 1998: “. . . the burden of proof is on the appli-
cant in an application made under this section”. Of 
course, this does not imply that the applicant must 
systematically prove that every single cost is just 
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and reasonable. The Board has broad discretion to 
determine the methods it may use to examine costs 
- it just cannot shift the burden of proof contrary 
to the statutory scheme. 

[81] In judicially reviewing a decision of the 
Board to allow or disallow payments to a utility, the 
court's role is to assess whether the Board reason-
ably determined that a certain payment amount was 
"just and reasonable" for both the utility and the 
consumers. Such an approach is consistent with this 
Court's rate-setting jurisprudence in other regula-
tory domains in which the regulator is given meth-
odological discretion, where it has been observed 
that "[t]he obligation to act is a question of law, but 
the choice of the method to be adopted is a question 
of discretion with which, under the statute, no Court 
of law may interfere": Bell Canada v. Bell Aliant 
Regional Communications, 2009 SCC 40, [2009] 
2 S.C.R. 764, at para. 40 (concerning telecommu-
nication rate-setting), quoting Re General Increase 
in Freight Rates (1954), 76 C.R.T.C. 12 (S.C.C.), at 
p. 13 (concerning railway freight rates). Of course, 
today this statement must be understood to permit 
intervention by a court where the exercise of discre-
tion rendered a decision unreasonable. Accordingly, 
it remains to determine whether the Board's analyti-
cal approach to disallowing the costs at issue in this 
case rendered the Board's decision unreasonable un-
der the "just and reasonable" standard. 

D. Characterization of Costs at Issue 

[82] Forecast costs are costs which the utility has 
not yet paid, and over which the utility still retains 
discretion as to whether the disbursement will be 

present article ». Il ne s'ensuit pas, bien sur, que 
le requerant doit systernatiquement prouver le ca-
ract6re juste et raisonnable de chacune de ses de-
penses, individuellement. La Commission jouit 
d'un grand pouvoir discretionnaire qui lui permet 
d'areeter les methodes a employer dans l' examen 
des depenses, mais elle ne peut tout simplement pas 
inverser le fardeau de la preuve qu'etablit le regime 
legislatif. 

[81] La cour de justice appelde a contr6ler la de-
cision de la Commission d'approuver ou non des 
paiements a un service public doit se demander si 
la conclusion de la Commission selon laquelle un 
paiement d'un certain montant est « juste et rai-
sonnable » tant pour le service public que pour le 
consommateur est raisonnable ou non. Cette ap-
proche concorde avec les decisions de notre Cour 
sur l'etablissement de tarifs dans d'autres secteurs 
reglementes ou l'organisme de reglementation dis-
pose d'un pouvoir discretionnaire qui lui permet 
de recourir a une methode ou a une autre. Dans 
ces decisions, la Cour signale que « [1]' obligation 
d'agir est une question de droit, mais le choix de la 
methode est une question relevant de l'exercice du 
pouvoir discretionnaire et a l'egard de laquelle, se-
lon le texte de loi, aucun tribunal judiciaire ne peut 
intervenir » (Bell Canada c. Bell Aliant Communi-
cations regionales, 2009 CSC 40, [2009] 2 R.C.S. 
764, par. 40 (tarification des telecommunications), 
citant Re General Increase in Freight Rates (1954), 
76 C.R.T.C. 12 (C.S.C.), p. 13 (tarification du trans-
port ferroviaire des marchandises)). Certes, de nos 
jours, it faut voir dans ces propos la reconnaissance 
du pouvoir d'une cour de justice d'intervenir lors-
qu'elle estime que l'exercice du pouvoir discretion-
naire a debouche sur une decision deraisonnable. 
Reste donc a decider si la methode d' analyse rete-
nue par la Commission pour refuser d'approuver 
les depenses en l'esp6ce a rendu sa decision demi-
sonnable selon la norme du paiement « juste et rai-
sonnable ». 

D. Qualification des depenses en cause 

[82] Les depenses prevues sont celles que le ser-
vice public n' a pas encore acquittees et qu'un pou-
voir discretionnaire lui permet de renoncer a faire. 
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présent article ». Il ne s’ensuit pas, bien sûr, que 
le requérant doit systématiquement prouver le ca-
ractère juste et raisonnable de chacune de ses dé-
penses, individuellement. La Commission jouit 
d’un grand pouvoir discrétionnaire qui lui permet 
d’arrêter les méthodes à employer dans l’examen 
des dépenses, mais elle ne peut tout simplement pas 
inverser le fardeau de la preuve qu’établit le régime 
législatif.

[81]	 	 La cour de justice appelée à contrôler la dé-
cision de la Commission d’approuver ou non des 
paiements à un service public doit se demander si 
la conclusion de la Commission selon laquelle un 
paiement d’un certain montant est «  juste et rai-
sonnable » tant pour le service public que pour le 
consommateur est raisonnable ou non. Cette ap-
proche concorde avec les décisions de notre Cour 
sur l’établissement de tarifs dans d’autres secteurs 
réglementés où l’organisme de réglementation dis-
pose d’un pouvoir discrétionnaire qui lui permet 
de recourir à une méthode ou à une autre. Dans 
ces décisions, la Cour signale que « [l]’obligation 
d’agir est une question de droit, mais le choix de la 
méthode est une question relevant de l’exercice du 
pouvoir discrétionnaire et à l’égard de laquelle, se-
lon le texte de loi, aucun tribunal judiciaire ne peut 
intervenir » (Bell Canada c. Bell Aliant Communi-
cations régionales, 2009 CSC 40, [2009] 2 R.C.S. 
764, par. 40 (tarification des télécommunications), 
citant Re General Increase in Freight Rates (1954), 
76 C.R.T.C. 12 (C.S.C.), p. 13 (tarification du trans-
port ferroviaire des marchandises)). Certes, de nos 
jours, il faut voir dans ces propos la reconnaissance 
du pouvoir d’une cour de justice d’intervenir lors-
qu’elle estime que l’exercice du pouvoir discrétion-
naire a débouché sur une décision déraisonnable. 
Reste donc à décider si la méthode d’analyse rete-
nue par la Commission pour refuser d’approuver 
les dépenses en l’espèce a rendu sa décision dérai-
sonnable selon la norme du paiement « juste et rai-
sonnable ».

D.	 Qualification des dépenses en cause

[82]	 	 Les dépenses prévues sont celles que le ser-
vice public n’a pas encore acquittées et qu’un pou-
voir discrétionnaire lui permet de renoncer à faire. 

and reasonable. The Board has broad discretion to 
determine the methods it may use to examine costs 
— it just cannot shift the burden of proof contrary 
to the statutory scheme.

[81]	 	 In judicially reviewing a decision of the 
Board to allow or disallow payments to a utility, the 
court’s role is to assess whether the Board reason-
ably determined that a certain payment amount was 
“just and reasonable” for both the utility and the 
consumers. Such an approach is consistent with this 
Court’s rate-setting jurisprudence in other regula-
tory domains in which the regulator is given meth-
odological discretion, where it has been observed 
that “[t]he obligation to act is a question of law, but 
the choice of the method to be adopted is a question 
of discretion with which, under the statute, no Court 
of law may interfere”: Bell Canada v. Bell Aliant 
Regional Communications, 2009 SCC 40, [2009] 
2 S.C.R. 764, at para. 40 (concerning telecommu-
nication rate-setting), quoting Re General Increase 
in Freight Rates (1954), 76 C.R.T.C. 12 (S.C.C.), at 
p. 13 (concerning railway freight rates). Of course, 
today this statement must be understood to permit 
intervention by a court where the exercise of discre-
tion rendered a decision unreasonable. Accordingly, 
it remains to determine whether the Board’s analyti-
cal approach to disallowing the costs at issue in this 
case rendered the Board’s decision unreasonable un-
der the “just and reasonable” standard.

D.	 Characterization of Costs at Issue

[82]	 	 Forecast costs are costs which the utility has 
not yet paid, and over which the utility still retains 
discretion as to whether the disbursement will be 
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made. A disallowance of such costs presents a util-
ity with a choice: it may change its plans and avoid 
the disallowed costs, or it may incur the costs re-
gardless of the disallowance with the knowledge 
that the costs will ultimately be borne by the util-
ity's shareholders rather than its ratepayers. By 
contrast, committed costs are those for which, if a 
regulatory board disallows recovery of the costs in 
approved payments, the utility and its shareholders 
will have no choice but to bear the burden of those 
costs themselves. This result may occur because the 
utility has already spent the funds, or because the 
utility entered into a binding commitment or was 
subject to other legal obligations that leave it with 
no discretion as to whether to make the payment in 
the future. 

[83] There is disagreement between the parties as 
to how the costs disallowed by the Board in this mat-
ter should be characterized. The Board asserts that 
compensation costs for the test period are forecast 
insofar as they have not yet been disbursed, while 
OPG asserts that the costs should be characterized 
as committed, because OPG is under a contractual 
obligation to pay those amounts when they become 
due. This disagreement is important because a "no 
hind-sight" prudence review, which is discussed in 
detail below, has developed in the context of "com-
mitted" costs. Indeed, it makes no sense to apply 
such a test where a utility still retains discretion over 
whether the costs will ultimately be incurred; the 
decision to commit the utility to such costs has not 
yet been made. Accordingly, where the regulator has 
discretion over its methodological approach, under-
standing whether the costs at issue are "forecast" or 
"committed" may be helpful in reviewing the rea-
sonableness of a regulator's choice of methodology. 

[84] In this case, at least some of the compen-
sation costs that the Board found to be excessive 
were driven by collective agreements to which 
OPG had committed before the application at is-
sue, and which established compensation costs that 
were, in aggregate, above the 75th percentile for 
comparable positions at other utilities. The collec-
tive agreements left OPG with limited flexibility 

Lorsque leur approbation est refusee, le service 
public peut soit modifier ses plans et renoncer aux 
depenses, soit les faire malgre le refus &ant en-
tendu qu'elles seront assurnees par les actionnaires 
plutiit que par les consommateurs. A l'oppose, les 
depenses convenues sont celles que ses actionnaires 
et lui n'auront d'autre choix que d'assumer si l'or-
ganisme de reglementation refuse de permettre 
leur recouvrement et d' approuver les paiements 
sollicites. Cela peut advenir lorsque le service pu-
blic a dep. &bourse la somme en cause ou qu'il a 
pris un engagement contraignant ou etait assujetti a 
d'autres obligations qui dcartent tout pouvoir dis-
cretionnaire lui permettant de ne pas acquitter la 
somme ulterieurement. 

[83] Les parties ne s'entendent pas sur la quali-
fication des depenses que la Commission a refuse 
d'approuver. Selon cette derni6re, les depenses de 
remuneration pour la periode de reference sont des 
depenses prevues dans la mesure ou elles n'ont pas 
encore ete acquittees. OPG soutient plutiit qu'il 
s'agit de depenses convenues puisqu'elle est tenue 
par contrat de verser les sommes en cause au mo-
ment ou elles deviennent exigibles. Ce desaccord 
est important car le contrille de la prudence « sans 
recul », sur lequel je reviendrai plus en detail, a vu 
le jour dans le contexte de depenses « convenues ». 
11 est en effet absurde d' appliquer ce crit6re lorsque 
le service public peut encore decider, en fin de 
compte, de faire ou non les depenses; la decision de 
convenir de ces depenses n'a pas encore ete prise. 
Par consequent, lorsque l'organisme de reglemen-
tation poss6de un pouvoir discretionnaire quant a la 
methode a employer, la qualification des depenses 
— « prevues » ou « convenues » — peut constituer 
une &ape importante pour statuer sur le caract6re 
raisonnable de la methode retenue. 

[84] En l'esp6ce, au moms une partie des de-
penses de remuneration jugees excessives par la 
Commission etait imputable a des conventions col-
lectives qu'OPG avait conclues avant la presenta-
tion de sa demande et qui faisaient en sorte que sa 
masse salariale globale &passe le 75e percentile 
pour des emplois comparables dans d'autres ser-
vices publics. Les conventions collectives laissaient 
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Lorsque leur approbation est refusée, le service 
public peut soit modifier ses plans et renoncer aux 
dépenses, soit les faire malgré le refus étant en-
tendu qu’elles seront assumées par les actionnaires 
plutôt que par les consommateurs. À l’opposé, les 
dépenses convenues sont celles que ses actionnaires 
et lui n’auront d’autre choix que d’assumer si l’or-
ganisme de réglementation refuse de permettre 
leur recouvrement et d’approuver les paiements 
sollicités. Cela peut advenir lorsque le service pu-
blic a déjà déboursé la somme en cause ou qu’il a 
pris un engagement contraignant ou était assujetti à 
d’autres obligations qui écartent tout pouvoir dis-
crétionnaire lui permettant de ne pas acquitter la 
somme ultérieurement.

[83]	 	 Les parties ne s’entendent pas sur la quali-
fication des dépenses que la Commission a refusé 
d’approuver. Selon cette dernière, les dépenses de 
rémunération pour la période de référence sont des 
dépenses prévues dans la mesure où elles n’ont pas 
encore été acquittées. OPG soutient plutôt qu’il 
s’agit de dépenses convenues puisqu’elle est tenue 
par contrat de verser les sommes en cause au mo-
ment où elles deviennent exigibles. Ce désaccord 
est important car le contrôle de la prudence « sans 
recul », sur lequel je reviendrai plus en détail, a vu 
le jour dans le contexte de dépenses « convenues ». 
Il est en effet absurde d’appliquer ce critère lorsque 
le service public peut encore décider, en fin de 
compte, de faire ou non les dépenses; la décision de 
convenir de ces dépenses n’a pas encore été prise. 
Par conséquent, lorsque l’organisme de réglemen-
tation possède un pouvoir discrétionnaire quant à la 
méthode à employer, la qualification des dépenses 
— « prévues » ou « convenues » — peut constituer 
une étape importante pour statuer sur le caractère 
raisonnable de la méthode retenue.

[84]	 	 En l’espèce, au moins une partie des dé-
penses de rémunération jugées excessives par la 
Commission était imputable à des conventions col-
lectives qu’OPG avait conclues avant la présenta-
tion de sa demande et qui faisaient en sorte que sa 
masse salariale globale dépasse le 75e percentile 
pour des emplois comparables dans d’autres ser-
vices publics. Les conventions collectives laissaient 

made. A disallowance of such costs presents a util-
ity with a choice: it may change its plans and avoid 
the disallowed costs, or it may incur the costs re-
gardless of the disallowance with the knowledge 
that the costs will ultimately be borne by the util-
ity’s shareholders rather than its ratepayers. By 
contrast, committed costs are those for which, if a 
regulatory board disallows recovery of the costs in 
approved payments, the utility and its shareholders 
will have no choice but to bear the burden of those 
costs themselves. This result may occur because the 
utility has already spent the funds, or because the 
utility entered into a binding commitment or was 
subject to other legal obligations that leave it with 
no discretion as to whether to make the payment in 
the future.

[83]	 	 There is disagreement between the parties as 
to how the costs disallowed by the Board in this mat-
ter should be characterized. The Board asserts that 
compensation costs for the test period are forecast 
insofar as they have not yet been disbursed, while 
OPG asserts that the costs should be characterized 
as committed, because OPG is under a contractual 
obligation to pay those amounts when they become 
due. This disagreement is important because a “no 
hind-sight” prudence review, which is discussed in 
detail below, has developed in the context of “com-
mitted” costs. Indeed, it makes no sense to apply 
such a test where a utility still retains discretion over 
whether the costs will ultimately be incurred; the 
decision to commit the utility to such costs has not 
yet been made. Accordingly, where the regulator has 
discretion over its methodological approach, under-
standing whether the costs at issue are “forecast” or 
“committed” may be helpful in reviewing the rea-
sonableness of a regulator’s choice of methodology.

[84]	 	 In this case, at least some of the compen-
sation costs that the Board found to be excessive 
were driven by collective agreements to which 
OPG had committed before the application at is-
sue, and which established compensation costs that 
were, in aggregate, above the 75th percentile for 
comparable positions at other utilities. The collec-
tive agreements left OPG with limited flexibility 
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regarding overall compensation rates or staffing 
levels - OPG was required to abide by wage and 
staffing levels established by collective agreements, 
and retained flexibility only over terms outside the 
bounds of those agreements — and thus those por-
tions of OPG's compensation rates and staffing lev-
els that were dictated by the terms of the collective 
agreements were committed costs. 

[85] However, the Board found that OPG's com-
pensation costs for the test period were not entirely 
driven by the collective agreements, and thus were 
not entirely committed, because OPG retained 
some flexibility to manage total staffing levels in 
light of projected attrition of a mature workforce. 
The Board Decision did not, however, include de-
tailed forecasts regarding exactly how much of the 
$145 million in disallowed compensation costs 
could be recovered through natural reduction in 
employee numbers or other adjustments, and how 
much would necessarily be borne by the utility and 
its shareholder. Accordingly, the disallowed costs at 
issue must be understood as being at least partially 
committed. It is unreasonable to characterize them 
as entirely forecast in view of the constraints placed 
on OPG by the collective agreements. 

[86] Having established that the disallowed costs 
are at least partially committed, it is necessary to 
consider whether the Board acted reasonably in not 
applying a no-hindsight prudent investment test in 
assessing those costs. Accordingly, I now turn to 
the jurisprudential history and methodological de-
tails of the prudent investment test. 

E. The Prudent Investment Test 

[87] In order to assess whether the Board's meth-
odology was reasonable in this case, it is necessary 
to provide some background on the prudent invest-
ment test (sometimes referred to as "prudence re-
view" or the "prudence test") in order to identify its 
origins, place it in context, and explore how it has 

peu de marge de manoeuvre quant aux bartmes 
de remuneration et aux niveaux de dotation dans 
leur ensemble, OPG devait respecter ceux etablis 
par les conventions collectives et elle ne jouissait 
d'une marge de manoeuvre que pour les conditions 
qui n'etaient pas ainsi regies. Par consequent, les 
depenses lides aux bartmes de remuneration et aux 
niveaux de dotation imposes par les conventions 
collectives etaient des depenses convenues. 

[85] La Commission conclut cependant que les 
depenses de remuneration pour la periode de re-
ference ne sont pas toutes determindes par les 
conventions collectives et qu' elles ne sont donc 
pas toutes convenues, car OPG dispose d'une cer-
tain marge de manoeuvre pour gerer globalement 
les niveaux de dotation en fonction du depart prevu 
d' employes d' age mfir. Toutefois, la decision de la 
Commission ne precise pas quel pourcentage exact 
des 145 millions de dollars refuses au chapitre de 
la remuneration pourrait a' re recouvre grace a la 
reduction naturelle du nombre d'employes ou a 
d'autres ajustements, ni quel pourcentage serait 
necessairement assume par le service public et son 
actionnaire. Par consequent, les depenses refusees 
en l' esp6ce doivent a' re considerdes comme des de-
penses convenues, du morns en partie. Il est Mai-
sonnable d'y voir en totalite des depenses prevues 
&ant donne l'effet contraignant des conventions 
collectives sur OPG. 

[86] Apits avoir etabli que les depenses refusees 
sont, du morns partiellement, des depenses conve-
nues, it faut determiner si la Commission a agi de 
fagon raisonnable en appliquant le crit6re de l'in-
vestissement prudent sans exclure le recul. J'exa-
mine donc maintenant l'historique jurisprudentiel 
du crit6re de l'investissement prudent et les don-
nees methodologiques y afferentes. 

E. Le crit&v de l'investissement prudent 

[87] Decider si la methode de la Commission 
etait raisonnable en 1' esp6ce exige de se pencher sur 
l'historique du crit6re de l'investissement prudent 
(parfois appele « contr6le de la prudence » ou « cri-
t6re de la prudence ») pour determiner ses origins, 
le situer dans le contexte et savoir quelle port& lui 
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peu de marge de manœuvre quant aux barèmes 
de rémunération et aux niveaux de dotation dans 
leur ensemble, OPG devait respecter ceux établis 
par les conventions collectives et elle ne jouissait 
d’une marge de manœuvre que pour les conditions 
qui n’étaient pas ainsi régies. Par conséquent, les 
dépenses liées aux barèmes de rémunération et aux 
niveaux de dotation imposés par les conventions 
collectives étaient des dépenses convenues.

[85]	 	 La Commission conclut cependant que les 
dépenses de rémunération pour la période de ré-
férence ne sont pas toutes déterminées par les 
conventions collectives et qu’elles ne sont donc 
pas toutes convenues, car OPG dispose d’une cer-
taine marge de manœuvre pour gérer globalement 
les niveaux de dotation en fonction du départ prévu 
d’employés d’âge mûr. Toutefois, la décision de la 
Commission ne précise pas quel pourcentage exact 
des 145 millions de dollars refusés au chapitre de 
la rémunération pourrait être recouvré grâce à la 
réduction naturelle du nombre d’employés ou à 
d’autres ajustements, ni quel pourcentage serait 
nécessairement assumé par le service public et son 
actionnaire. Par conséquent, les dépenses refusées 
en l’espèce doivent être considérées comme des dé-
penses convenues, du moins en partie. Il est dérai-
sonnable d’y voir en totalité des dépenses prévues 
étant donné l’effet contraignant des conventions 
collectives sur OPG.

[86]	 	 Après avoir établi que les dépenses refusées 
sont, du moins partiellement, des dépenses conve-
nues, il faut déterminer si la Commission a agi de 
façon raisonnable en appliquant le critère de l’in-
vestissement prudent sans exclure le recul. J’exa-
mine donc maintenant l’historique jurisprudentiel 
du critère de l’investissement prudent et les don-
nées méthodologiques y afférentes.

E.	 Le critère de l’investissement prudent

[87]	 	 Décider si la méthode de la Commission 
était raisonnable en l’espèce exige de se pencher sur 
l’historique du critère de l’investissement prudent 
(parfois appelé « contrôle de la prudence » ou « cri-
tère de la prudence ») pour déterminer ses origines, 
le situer dans le contexte et savoir quelle portée lui 

regarding overall compensation rates or staffing 
levels — OPG was required to abide by wage and 
staffing levels established by collective agreements, 
and retained flexibility only over terms outside the 
bounds of those agreements — and thus those por-
tions of OPG’s compensation rates and staffing lev-
els that were dictated by the terms of the collective 
agreements were committed costs.

[85]	 	 However, the Board found that OPG’s com-
pensation costs for the test period were not entirely 
driven by the collective agreements, and thus were 
not entirely committed, because OPG retained 
some flexibility to manage total staffing levels in 
light of projected attrition of a mature workforce. 
The Board Decision did not, however, include de-
tailed forecasts regarding exactly how much of the 
$145 million in disallowed compensation costs 
could be recovered through natural reduction in 
employee numbers or other adjustments, and how 
much would necessarily be borne by the utility and 
its shareholder. Accordingly, the disallowed costs at 
issue must be understood as being at least partially 
committed. It is unreasonable to characterize them 
as entirely forecast in view of the constraints placed 
on OPG by the collective agreements.

[86]	 	 Having established that the disallowed costs 
are at least partially committed, it is necessary to 
consider whether the Board acted reasonably in not 
applying a no-hindsight prudent investment test in 
assessing those costs. Accordingly, I now turn to 
the jurisprudential history and methodological de-
tails of the prudent investment test.

E.	 The Prudent Investment Test

[87]	 	 In order to assess whether the Board’s meth-
odology was reasonable in this case, it is necessary 
to provide some background on the prudent invest-
ment test (sometimes referred to as “prudence re-
view” or the “prudence test”) in order to identify its 
origins, place it in context, and explore how it has 
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been understood by utilities, regulators, and legisla-
tors. 

(1) American Jurisprudence 

[88] American jurisprudence has played a sig-
nificant role in the history of the prudent investment 
test in utilities regulation. In discussing this history, 
I would first reiterate this Court's observation that 
"[w]hile the American jurisprudence and texts in this 
area should be considered with caution given that 
Canada and the United States have very different po-
litical and constitutional-legal regimes, they do shed 
some light on the issue": ATCO Gas and Pipelines 
Ltd. v. Alberta (Energy and Utilities Board), 2006 
SCC 4, [2006] 1 S.C.R. 140, at para. 54. 

[89] The origins of the prudent investment test 
in the context of utilities regulation may be traced 
to Justice Brandeis of the Supreme Court of the 
United States, who wrote a concurring opinion in 
1923 to observe that utilities should receive def-
erence in seeking to recover "investments which, 
under ordinary circumstances, would be deemed 
reasonable": State of Missouri ex rel. Southwestern 
Bell Telephone Co. v. Public Service Commission of 
Missouri, 262 U.S. 276 (1923), at p. 289, fn.1 . 

[90] In the decades that followed, American util-
ity regulators tasked with reviewing past-incurred 
utility costs generally employed one of two stan-
dards: the "used and useful" test or the "prudent 
investment" test (J. Kahn, "Keep Hope Alive: Up-
dating the Prudent Investment Standard for Allo-
cating Nuclear Plant Cancellation Costs" (2010), 
22 Fordham Envtl. L. Rev. 43, at p. 49). These tests 
took different approaches to determining what 
costs could justly and reasonably be passed on to 
ratepayers. The used and useful test allowed utili-
ties to earn returns only on those investments that 
were actually used and useful to the utility's opera-
tions, on the principle that ratepayers should not be 
compelled to pay for investments that do not benefit 
them. 

ont attribue les services publics, les organismes de 
reglementation et les redacteurs legislatifs. 

(1) Jurisprudence americaine 

[88] La jurisprudence americaine a joue un role 
important dans l' application du critere de l'inves-
tissement prudent aux services publics reglemen-
tes. Rappelons d'abord l'observation de notre Cour 
selon laquelle, A [b]ien qu'il faille aborder avec 
circonspection la jurisprudence et la doctrine ame-
ricaines dans ce domain — les regimes politiques 
des Etats-Unis et du Canada &ant fort differents, 
tout comme leurs regimes de droit constitutionnel 
—, elles eclairent la question » (ATCO Gas and Pi-
pelines Ltd. c. Alberta (Energy and Utilities Board), 
2006 CSC 4, [2006] 1 R.C.S. 140, par. 54). 

[89] L' application du critere de l'investissement 
prudent aux services publics reglementes s' ori-
gine de l' opinion concordante du juge Brandeis, 
de la Cour supreme des Etats-Unis, datant de 1923 
et selon laquelle les services publics ont droit a la 
deference lorsqu'ils cherchent a recouvrer [TRADUC-

TION] A un investissement qui, normalement, serait 
considers comme raisonnable » (State of Missouri 
ex rel. Southwestern Bell Telephone Co. c. Public 
Service Commission of Missouri, 262 U.S. 276 
(1923), p. 289, note 1). 

[90] Dans les decennies qui ont suivi, les orga-
nismes de reglementation americains charges de 
l' examen de depenses deja faites par les services 
publics ont generalement appliqué soit le critere 
axe sur [TRADUCTION] A l'emploi et l'utilite », soit 
le critere de A l'investissement prudent » (J. Kahn, 
A Keep Hope Alive : Updating the Prudent Invest-
ment Standard for Allocating Nuclear Plant Cancel-
lation Costs » (2010), 22 Fordham Envtl. L. Rev. 43, 
p. 49). A chacun de ces criteres correspond une ap-
proche differente pour determiner quelles depenses 
peuvent equitablement et raisonnablement etre re-
fildes aux consommateurs. Le critere de l'emploi 
et de l'utilite permet au service public d' obtenir 
un rendement, mais seulement sur l'investissement 
qui est reellement employe et qui se revele utile a 
1' exploitation de l'entreprise, &ant entendu que les 
consommateurs ne doivent pas etre tenus de payer 
pour un investissement dont ils ne beneficient pas. 
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ont attribué les services publics, les organismes de 
réglementation et les rédacteurs législatifs.

(1)	 Jurisprudence américaine

[88]	 	 La jurisprudence américaine a joué un rôle 
important dans l’application du critère de l’inves-
tissement prudent aux services publics réglemen-
tés. Rappelons d’abord l’observation de notre Cour 
selon laquelle, «  [b]ien qu’il faille aborder avec 
circonspection la jurisprudence et la doctrine amé-
ricaines dans ce domaine — les régimes politiques 
des États-Unis et du Canada étant fort différents, 
tout comme leurs régimes de droit constitutionnel 
—, elles éclairent la question » (ATCO Gas and Pi-
pelines Ltd. c. Alberta (Energy and Utilities Board), 
2006 CSC 4, [2006] 1 R.C.S. 140, par. 54).

[89]	 	 L’application du critère de l’investissement 
prudent aux services publics réglementés s’ori-
gine de l’opinion concordante du juge Brandeis, 
de la Cour suprême des États-Unis, datant de 1923 
et selon laquelle les services publics ont droit à la 
déférence lorsqu’ils cherchent à recouvrer [TRADUC-

TION] « un investissement qui, normalement, serait 
considéré comme raisonnable » (State of Missouri 
ex rel. Southwestern Bell Telephone Co. c. Public 
Service Commission of Missouri, 262 U.S. 276 
(1923), p. 289, note 1).

[90]	 	 Dans les décennies qui ont suivi, les orga-
nismes de réglementation américains chargés de 
l’examen de dépenses déjà faites par les services 
publics ont généralement appliqué soit le critère 
axé sur [TRADUCTION] « l’emploi et l’utilité », soit 
le critère de « l’investissement prudent » (J. Kahn, 
« Keep Hope Alive : Updating the Prudent Invest-
ment Standard for Allocating Nuclear Plant Cancel-
lation Costs » (2010), 22 Fordham Envtl. L. Rev. 43, 
p. 49). À chacun de ces critères correspond une ap-
proche différente pour déterminer quelles dépenses 
peuvent équitablement et raisonnablement être re-
filées aux consommateurs. Le critère de l’emploi 
et de l’utilité permet au service public d’obtenir 
un rendement, mais seulement sur l’investissement 
qui est réellement employé et qui se révèle utile à 
l’exploitation de l’entreprise, étant entendu que les 
consommateurs ne doivent pas être tenus de payer 
pour un investissement dont ils ne bénéficient pas.

been understood by utilities, regulators, and legisla-
tors.

(1)	 American Jurisprudence

[88]	 	 American jurisprudence has played a sig-
nificant role in the history of the prudent investment 
test in utilities regulation. In discussing this history, 
I would first reiterate this Court’s observation that 
“[w]hile the American jurisprudence and texts in this 
area should be considered with caution given that 
Canada and the United States have very different po-
litical and constitutional-legal regimes, they do shed 
some light on the issue”: ATCO Gas and Pipelines 
Ltd. v. Alberta (Energy and Utilities Board), 2006 
SCC 4, [2006] 1 S.C.R. 140, at para. 54.

[89]	 	 The origins of the prudent investment test 
in the context of utilities regulation may be traced 
to Justice Brandeis of the Supreme Court of the 
United States, who wrote a concurring opinion in 
1923 to observe that utilities should receive def-
erence in seeking to recover “investments which, 
under ordinary circumstances, would be deemed 
reasonable”: State of Missouri ex rel. Southwestern 
Bell Telephone Co. v. Public Service Commission of 
Missouri, 262 U.S. 276 (1923), at p. 289, fn.1.

[90]	 	 In the decades that followed, American util-
ity regulators tasked with reviewing past-incurred 
utility costs generally employed one of two stan-
dards: the “used and useful” test or the “prudent 
investment” test (J. Kahn, “Keep Hope Alive: Up-
dating the Prudent Investment Standard for Allo-
cating Nuclear Plant Cancellation Costs” (2010), 
22 Fordham Envtl. L. Rev. 43, at p. 49). These tests 
took different approaches to determining what 
costs could justly and reasonably be passed on to 
ratepayers. The used and useful test allowed utili-
ties to earn returns only on those investments that 
were actually used and useful to the utility’s opera-
tions, on the principle that ratepayers should not be 
compelled to pay for investments that do not benefit 
them.
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[91] By contrast, the prudent investment test fol-
lowed Justice Brandeis's preferred approach by al-
lowing for recovery of costs provided they were not 
imprudent based on what was known at the time 
the investment or expense was incurred: Kahn, at 
pp. 49-50. Though it may seem problematic from 
the perspective of consumer interests to adopt the 
prudent investment test — a test that allows for pay-
ments related to investments that may not be used 
or useful — it gives regulators a tool to soften the 
potentially harsh effects of the used and useful test, 
which may place onerous burdens on utilities. Dis-
allowing recovery of the cost of failed investments 
that appeared reasonable at the time, for example, 
may imperil the financial health of utilities, and may 
chill the incentive to make such investments in the 
first place. This effect may then have negative im-
plications for consumers, whose long-run interests 
will be best served by a dynamically efficient and 
viable electricity industry. Thus, the prudent invest-
ment test may be employed by regulators to strike 
the appropriate balance between consumer and util-
ity interests: see Kahn, at pp. 53-54. 

[92] The states differed in their approaches to set-
ting the statutory foundation for utility regulation. 
Regulators in some states were free to apply the 
prudent investment test, while other states enacted 
statutory provisions disallowing compensation in 
respect of capital investments that were not "used 
and useful in service to the public": Duquesne Light 
Co. v. Barasch, 488 U.S. 299 (1989), at p. 302. No-
tably, when asked in Duquesne to consider whether 
"just and reasonable" payments to utilities required, 
as a constitutional matter, that the prudent invest-
ment test be applied to past-incurred costs, the U.S. 
Supreme Court held that "[t]he designation of a sin-
gle theory of ratemaking as a constitutional require-
ment would unnecessarily foreclose alternatives 
which could benefit both consumers and investors": 
p. 316. 

[91] Au critere de l'investissement prudent cor-
respond l'approche retenue par le juge Brandeis et 
selon laquelle des depenses peuvent etre recouvrees 
si elles ne sont pas imprudentes compte tenu de ce 
qu'on sait au moment ou est fait l'investissement ou 
la depense (Kahn, p. 49-50). Bien qu'il puisse sem-
bler problematique du point de vue de la protection 
des interets des consommateurs d' adopter le critere 
de l'investissement prudent — dans la mesure ou 
il autorise un paiement pour un investissement qui 
n' a ete ni employe ni utile —, ce critere permet aux 
organismes de reglementation d'attenuer les pos-
sibles effets draconiens du critere de l'emploi et de 
l'utilite, lequel impose un lourd fardeau au service 
public. Par exemple, refuser le recouvrement d'un 
mauvais investissement qui paraissait raisonnable 
au moment ou il a ete fait risque de compromettre 
la sante financiere du service public et d' avoir un 
effet dissuasif sur l'investissement ulterieur de ca-
pitaux par ce dernier. Pareil resultat peut ensuite 
entrainer des consequences negatives pour les 
consommateurs, dont les interets a long terme sont 
mieux servis si le secteur de l'electricite est a la 
fois dynamique, efficace et viable. Par consequent, 
un organisme de reglementation peut recourir au 
critere de l'investissement prudent afin d'etablir un 
juste equilibre entre les interets des consommateurs 
et ceux du service public (voir Kahn, p. 53-54). 

[92] Les Etats ont eu recours a des approches 
differentes pour etablir le fondement legal de la 
reglementation des services publics. Certains ont 
permis aux organismes de reglementation d' appli-
quer le critere de l'investissement prudent, alors que 
d'autres ont legifere pour dcarter le recouvrement 
de capitaux investis qui n'etaient [TRADUCTION] « ni 
employes ni utiles au public » (Duquesne Light Co. 
c. Barasch, 488 U.S. 299 (1989), p. 302). Fait a si-
gnaler, dans cette affaire ou on lui demandait si des 
paiements « justes et raisonnables » a un service pu-
blic necessitaient, sur le plan constitutionnel, que le 
critere de l'investissement prudent s'applique aux 
depenses dep. faites, la Cour supreme des E.-U. a 
conclu que « [flelevation d'une seule methode de 
tarification au rang de norme constitutionnelle dcar-
terait inutilement d'autres avenues dont pourraient 
beneficier a la fois consommateurs et investisseurs » 
(p. 316). 
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[91]	 	 Au critère de l’investissement prudent cor-
respond l’approche retenue par le juge Brandeis et 
selon laquelle des dépenses peuvent être recouvrées 
si elles ne sont pas imprudentes compte tenu de ce 
qu’on sait au moment où est fait l’investissement ou 
la dépense (Kahn, p. 49-50). Bien qu’il puisse sem-
bler problématique du point de vue de la protection 
des intérêts des consommateurs d’adopter le critère 
de l’investissement prudent — dans la mesure où 
il autorise un paiement pour un investissement qui 
n’a été ni employé ni utile —, ce critère permet aux 
organismes de réglementation d’atténuer les pos-
sibles effets draconiens du critère de l’emploi et de 
l’utilité, lequel impose un lourd fardeau au service 
public. Par exemple, refuser le recouvrement d’un 
mauvais investissement qui paraissait raisonnable 
au moment où il a été fait risque de compromettre 
la santé financière du service public et d’avoir un 
effet dissuasif sur l’investissement ultérieur de ca-
pitaux par ce dernier. Pareil résultat peut ensuite 
entraîner des conséquences négatives pour les 
consommateurs, dont les intérêts à long terme sont 
mieux servis si le secteur de l’électricité est à la 
fois dynamique, efficace et viable. Par conséquent, 
un organisme de réglementation peut recourir au 
critère de l’investissement prudent afin d’établir un 
juste équilibre entre les intérêts des consommateurs 
et ceux du service public (voir Kahn, p. 53-54).

[92]	 	 Les États ont eu recours à des approches 
différentes pour établir le fondement légal de la 
réglementation des services publics. Certains ont 
permis aux organismes de réglementation d’appli-
quer le critère de l’investissement prudent, alors que 
d’autres ont légiféré pour écarter le recouvrement 
de capitaux investis qui n’étaient [TRADUCTION] « ni 
employés ni utiles au public » (Duquesne Light Co. 
c. Barasch, 488 U.S. 299 (1989), p. 302). Fait à si-
gnaler, dans cette affaire où on lui demandait si des 
paiements « justes et raisonnables » à un service pu-
blic nécessitaient, sur le plan constitutionnel, que le 
critère de l’investissement prudent s’applique aux 
dépenses déjà faites, la Cour suprême des É.-U. a 
conclu que « [l’]élévation d’une seule méthode de 
tarification au rang de norme constitutionnelle écar-
terait inutilement d’autres avenues dont pourraient 
bénéficier à la fois consommateurs et investisseurs » 
(p. 316).

[91]	 	 By contrast, the prudent investment test fol-
lowed Justice Brandeis’s preferred approach by al-
lowing for recovery of costs provided they were not 
imprudent based on what was known at the time 
the investment or expense was incurred: Kahn, at 
pp. 49-50. Though it may seem problematic from 
the perspective of consumer interests to adopt the 
prudent investment test — a test that allows for pay-
ments related to investments that may not be used 
or useful — it gives regulators a tool to soften the 
potentially harsh effects of the used and useful test, 
which may place onerous burdens on utilities. Dis-
allowing recovery of the cost of failed investments 
that appeared reasonable at the time, for example, 
may imperil the financial health of utilities, and may 
chill the incentive to make such investments in the 
first place. This effect may then have negative im-
plications for consumers, whose long-run interests 
will be best served by a dynamically efficient and 
viable electricity industry. Thus, the prudent invest-
ment test may be employed by regulators to strike 
the appropriate balance between consumer and util-
ity interests: see Kahn, at pp. 53-54.

[92]	 	 The states differed in their approaches to set-
ting the statutory foundation for utility regulation. 
Regulators in some states were free to apply the 
prudent investment test, while other states enacted 
statutory provisions disallowing compensation in 
respect of capital investments that were not “used 
and useful in service to the public”: Duquesne Light 
Co. v. Barasch, 488 U.S. 299 (1989), at p. 302. No-
tably, when asked in Duquesne to consider whether 
“just and reasonable” payments to utilities required, 
as a constitutional matter, that the prudent invest-
ment test be applied to past-incurred costs, the U.S. 
Supreme Court held that “[t]he designation of a sin-
gle theory of ratemaking as a constitutional require-
ment would unnecessarily foreclose alternatives 
which could benefit both consumers and investors”: 
p. 316.
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[93] American courts have also recognized that 
there may exist some contexts in which certain fea-
tures of the prudent investment test may be less jus-
tifiable. For example, the Supreme Court of Utah 
considered whether a presumption of reasonable-
ness was justified when reviewing costs passed to 
a utility by an unregulated affiliate entity, and con-
cluded that it was not appropriate: 

. . . we do not think an affiliate expense should carry a 
presumption of reasonableness. While the pressures of 
a competitive market might allow us to assume, in the 
absence of a showing to the contrary, that nonaffiliate ex-
penses are reasonable, the same cannot be said of affili-
ate expenses not incurred in an arm's length transaction. 

(U.S. West Communications, Inc. v. Public Service 
Commission of Utah, 901 P.2d 270 (Utah 1995), at 
p. 274) 

[94] Treatment of the prudent investment test in 
American jurisprudence thus indicates that the test 
has been employed as a tool that may be useful in 
arriving at just and reasonable outcomes, rather 
than a mandatory feature of utilities regulation that 
must be applied regardless of whether there is stat-
utory language to that effect. 

(2) Canadian Jurisprudence 

[95] Following its emergence in American juris-
prudence, several Canadian utility regulators and 
courts have also considered the role of prudence 
review and, in some cases, applied a form of the 
prudent investment test. I provide a review of some 
of these cases here not in an attempt to exhaustively 
catalogue all uses of the test, but rather to set out 
the way in which the test has been invoked in vari-
ous contexts. 

[96] In British Columbia Electric Railway Co. v. 
Public Utilities Commission of British Columbia, 
[1960] S.C.R. 837, Martland J. observed that the 
statute at issue in that case directed that the regula-
tor, in fixing rates, 

[93] Les cours de justice américaines ont aussi 
reconnu que, dans certains contextes, des aspects 
du critère de l'investissement prudent peuvent se 
révéler moins justifiables. Par exemple, saisie du 
contrôle judiciaire de coûts transférés à un service 
public par une entreprise affiliée non réglementée, 
la Cour suprême de l'Utah s'est demandé s'il était 
justifié de présumer que les coûts étaient raison-
nables et elle a conclu par la négative : 

[TRADUCTION] . . . nous ne pensons pas que les dépenses 
de l'affiliée devraient être présumées raisonnables. Bien 
que la pression exercée par un marché concurrentiel 
puisse nous permettre de présumer, faute d'une preuve 
contraire, que les dépenses d'une entreprise non affiliée 
sont raisonnables, on ne peut en dire autant des dépenses 
d'une affiliée qui ne sont pas faites dans le cadre d'une 
opération sans lien de dépendance. 

(U.S. West Communications, Inc. c. Public Service 
Commission of Utah, 901 P.2d 270 (Utah 1995), 
p. 274) 

[94] Il appert donc de la jurisprudence américaine 
que le critère de l'investissement prudent s'est ré-
vélé utile pour arriver à un résultat juste et raison-
nable, mais qu'il ne saurait constituer un élément 
obligatoire de la réglementation des services pu-
blics dont l'application s'impose même lorsqu'au-
cune disposition législative ne le prévoit. 

(2) Jurisprudence canadienne 

[95] Sous l'impulsion de la jurisprudence amé-
ricaine, plusieurs organismes de réglementation et 
cours de justice du Canada se sont aussi penchés 
sur le rôle du contrôle de la prudence et ont parfois 
appliqué une variante du critère de l'investissement 
prudent. Je passerai en revue certaines de leurs dé-
cisions dans le but non pas de répertorier toutes 
les applications du critère, mais bien de faire état 
de la manière dont on l'a appliqué dans différents 
contextes. 

[96] Dans l'arrêt British Columbia Electric Rail-
way Co. c. Public Utilities Commission of British 
Columbia, [1960] R.C.S. 837, le juge Martland re-
lève que, suivant la loi en cause, l'organisme de ré-
glementation est tenu à ce qui suit lorsqu'il fixe des 
tarifs : 
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[93]	 	 Les cours de justice américaines ont aussi 
reconnu que, dans certains contextes, des aspects 
du critère de l’investissement prudent peuvent se 
révéler moins justifiables. Par exemple, saisie du 
contrôle judiciaire de coûts transférés à un service 
public par une entreprise affiliée non réglementée, 
la Cour suprême de l’Utah s’est demandé s’il était 
justifié de présumer que les coûts étaient raison-
nables et elle a conclu par la négative :

[TRADUCTION] . . . nous ne pensons pas que les dépenses 
de l’affiliée devraient être présumées raisonnables. Bien 
que la pression exercée par un marché concurrentiel 
puisse nous permettre de présumer, faute d’une preuve 
contraire, que les dépenses d’une entreprise non affiliée 
sont raisonnables, on ne peut en dire autant des dépenses 
d’une affiliée qui ne sont pas faites dans le cadre d’une 
opération sans lien de dépendance.

(U.S. West Communications, Inc. c. Public Service 
Commission of Utah, 901 P.2d 270 (Utah 1995), 
p. 274)

[94]	 	 Il appert donc de la jurisprudence américaine 
que le critère de l’investissement prudent s’est ré-
vélé utile pour arriver à un résultat juste et raison-
nable, mais qu’il ne saurait constituer un élément 
obligatoire de la réglementation des services pu-
blics dont l’application s’impose même lorsqu’au-
cune disposition législative ne le prévoit.

(2)	 Jurisprudence canadienne

[95]	 	 Sous l’impulsion de la jurisprudence amé-
ricaine, plusieurs organismes de réglementation et 
cours de justice du Canada se sont aussi penchés 
sur le rôle du contrôle de la prudence et ont parfois 
appliqué une variante du critère de l’investissement 
prudent. Je passerai en revue certaines de leurs dé-
cisions dans le but non pas de répertorier toutes 
les applications du critère, mais bien de faire état 
de la manière dont on l’a appliqué dans différents 
contextes.

[96]	 	 Dans l’arrêt British Columbia Electric Rail- 
way Co. c. Public Utilities Commission of British 
Columbia, [1960] R.C.S. 837, le juge Martland re-
lève que, suivant la loi en cause, l’organisme de ré-
glementation est tenu à ce qui suit lorsqu’il fixe des 
tarifs :

[93]	 	 American courts have also recognized that 
there may exist some contexts in which certain fea-
tures of the prudent investment test may be less jus-
tifiable. For example, the Supreme Court of Utah 
considered whether a presumption of reasonable-
ness was justified when reviewing costs passed to 
a utility by an unregulated affiliate entity, and con-
cluded that it was not appropriate:

. . . we do not think an affiliate expense should carry a 
presumption of reasonableness. While the pressures of 
a competitive market might allow us to assume, in the 
absence of a showing to the contrary, that nonaffiliate ex-
penses are reasonable, the same cannot be said of affili-
ate expenses not incurred in an arm’s length transaction.

(U.S. West Communications, Inc. v. Public Service 
Commission of Utah, 901 P.2d 270 (Utah 1995), at 
p. 274)

[94]	 	 Treatment of the prudent investment test in 
American jurisprudence thus indicates that the test 
has been employed as a tool that may be useful in 
arriving at just and reasonable outcomes, rather 
than a mandatory feature of utilities regulation that 
must be applied regardless of whether there is stat-
utory language to that effect.

(2)	 Canadian Jurisprudence

[95]	 	 Following its emergence in American juris-
prudence, several Canadian utility regulators and 
courts have also considered the role of prudence 
review and, in some cases, applied a form of the 
prudent investment test. I provide a review of some 
of these cases here not in an attempt to exhaustively 
catalogue all uses of the test, but rather to set out 
the way in which the test has been invoked in vari-
ous contexts.

[96]	 	 In British Columbia Electric Railway Co. v. 
Public Utilities Commission of British Columbia, 
[1960] S.C.R. 837, Martland J. observed that the 
statute at issue in that case directed that the regula-
tor, in fixing rates,
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(a) 

(b) 

. . . shall consider all matters which it deems 
proper as affecting the rate: [and] 

.. . shall have due regard, among other things, to 
the protection of the public from rates that are 
excessive as being more than a fair and reason-
able charge for services of the nature and qual-
ity furnished by the public utility; and to giving 
to the public utility a fair and reasonable return 
upon the appraised value of the property of the 
public utility used, or prudently and reasonably 
acquired, to enable the public utility to furnish 
the service. [p. 852] 

(Quoting Public Utilities Act, R.S.B.C. 1948, c. 277, 
s. 16(1)(b) (repealed S.B.C. 1973, c. 29, s. 187).) 

The consequence of this statutory language, 
Martland J. held, was that the regulator, "when deal-
ing with a rate case, has unlimited discretion as to 
the matters which it may consider as affecting the 
rate, but that it must, when actually setting the rate, 
meet the two requirements specifically mentioned in 
clause (b)": p. 856. That is, the regulator, under this 
statute, must ensure that the public pays only fair 
and reasonable charges, and that the utility secures 
a fair and reasonable return upon its property used 
or prudently and reasonably acquired. This express 
statutory protection for the recovery of prudently 
made property acquisition costs thus provides an 
example of statutory language under which this 
Court found a non-discretionary obligation to pro-
vide a fair return to utilities for capital expenditures 
that were either used or prudently acquired. 

[97] In 2005, the Nova Scotia Utility and Review 
Board ("NSUARB") considered and adopted a defi-
nition of the prudent investment test articulated by 
the Illinois Commerce Commission: 

. . . prudence is that standard of care which a reasonable 
person would be expected to exercise under the same 
circumstances encountered by utility management at the 
time decisions had to be made. . . . Hindsight is not ap-
plied in assessing prudence. . . . A utility's decision is 

[TRADUCTION] 

(a) 

(b) 

. . . considerer tout element qu'il juge susceptible 
d'influer sur les tarifs; [et] 

. . . tenir dfiment compte, notamment, de la pro-
tection du public contre les tarifs excessifs qui 
ex&dent ce qui est juste et raisonnable en contre-
partie du service de la nature et de la qualite de 
celui fourth et de l'obtention par le service public 
d'un rendement juste et raisonnable sur les biens 
qu'il affecte a la prestation du service ou qu'il 
acquiert a cette fin de mani6re prudente et raison-
nable, selon leur valeur d' expertise. [p. 852] 

(Citant Public Utilities Act, R.S.B.C. 1948, c. 227, 
al. 16(1)b) (abroge S.B.C. 1973, c. 29, art. 187).) 

Le juge Martland conclut de ce libelle que l'orga-
nisme de reglementation [TRADUCTION] « appeld a 
se prononcer sur la fixation de tarifs jouit d'un pou-
voir discretionnaire absolu quant aux elements qu'il 
juge susceptibles d'influer sur les tarifs, mais qu'il 
doit, lorsqu'il etablit la tarification, satisfaire aux 
deux exigences expressement prevues a l'al. (b) » 
(p. 856). Ainsi, l'organisme de reglementation est 
tenu par cette loi de faire en sorte que le public ne 
paie que ce qui est juste et raisonnable et que le 
service public obtienne un rendement juste et rai-
sonnable sur la valeur des biens qu'il a utilises ou 
acquis de manire prudente et raisonnable. Cette 
protection legale expresse du recouvrement du cofit 
des biens acquis avec prudence of re un exemple de 
libelle legislatif sur le fondement duquel notre Cour 
a conclu a l' existence d'une obligation non discre-
tionnaire d' assurer au service public un rendement 
juste sur les immobilisations qu'il a utilisees ou ac-
guises avec prudence. 

[97] En 2005, la Nova Scotia Utility and Review 
Board (« NSUARB ») a examine puis adopte la de-
finition du crit6re de l'investissement prudent pro-
pos& par l'Illinois Commerce Commission : 

[TRADUCTION] . . .la prudence est la norme de diligence 
qu'une personae raisonnable aurait respect& dans la si-
tuation rencontree par la direction du service public au 
moment ou elle a du" prendre les decisions. [. . .] Le recul 
est exclu lorsqu'il s'agit d' apprecier la prudence. [. . .] 
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[TRADUCTION]

(a)	 . . . considérer tout élément qu’il juge susceptible 
d’influer sur les tarifs; [et]

(b)	 . . . tenir dûment compte, notamment, de la pro-
tection du public contre les tarifs excessifs qui 
excèdent ce qui est juste et raisonnable en contre-
partie du service de la nature et de la qualité de 
celui fourni et de l’obtention par le service public 
d’un rendement juste et raisonnable sur les biens 
qu’il affecte à la prestation du service ou qu’il 
acquiert à cette fin de manière prudente et raison-
nable, selon leur valeur d’expertise. [p. 852]

(Citant Public Utilities Act, R.S.B.C. 1948, c. 227, 
al. 16(1)b) (abrogé S.B.C. 1973, c. 29, art. 187).)

Le juge Martland conclut de ce libellé que l’orga-
nisme de réglementation [TRADUCTION] « appelé à 
se prononcer sur la fixation de tarifs jouit d’un pou-
voir discrétionnaire absolu quant aux éléments qu’il 
juge susceptibles d’influer sur les tarifs, mais qu’il 
doit, lorsqu’il établit la tarification, satisfaire aux 
deux exigences expressément prévues à l’al. (b) » 
(p. 856). Ainsi, l’organisme de réglementation est 
tenu par cette loi de faire en sorte que le public ne 
paie que ce qui est juste et raisonnable et que le 
service public obtienne un rendement juste et rai-
sonnable sur la valeur des biens qu’il a utilisés ou 
acquis de manière prudente et raisonnable. Cette 
protection légale expresse du recouvrement du coût 
des biens acquis avec prudence offre un exemple de 
libellé législatif sur le fondement duquel notre Cour 
a conclu à l’existence d’une obligation non discré-
tionnaire d’assurer au service public un rendement 
juste sur les immobilisations qu’il a utilisées ou ac-
quises avec prudence.

[97]	 	 En 2005, la Nova Scotia Utility and Review 
Board (« NSUARB ») a examiné puis adopté la dé-
finition du critère de l’investissement prudent pro-
posée par l’Illinois Commerce Commission :

[TRADUCTION] . . . la prudence est la norme de diligence 
qu’une personne raisonnable aurait respectée dans la si-
tuation rencontrée par la direction du service public au 
moment où elle a dû prendre les décisions. [. . .] Le recul 
est exclu lorsqu’il s’agit d’apprécier la prudence. [. . .] 

(a)		  . . . shall consider all matters which it deems 
proper as affecting the rate: [and]

(b)	 . . . shall have due regard, among other things, to 
the protection of the public from rates that are 
excessive as being more than a fair and reason-
able charge for services of the nature and qual-
ity furnished by the public utility; and to giving 
to the public utility a fair and reasonable return 
upon the appraised value of the property of the 
public utility used, or prudently and reasonably 
acquired, to enable the public utility to furnish 
the service. [p. 852]

(Quoting Public Utilities Act, R.S.B.C. 1948,  c. 277, 
s. 16(1)(b) (repealed S.B.C. 1973, c. 29, s. 187).)

The consequence of this statutory language, 
Martland J. held, was that the regulator, “when deal-
ing with a rate case, has unlimited discretion as to 
the matters which it may consider as affecting the 
rate, but that it must, when actually setting the rate, 
meet the two requirements specifically mentioned in 
clause (b)”: p. 856. That is, the regulator, under this 
statute, must ensure that the public pays only fair 
and reasonable charges, and that the utility secures 
a fair and reasonable return upon its property used 
or prudently and reasonably acquired. This express 
statutory protection for the recovery of prudently 
made property acquisition costs thus provides an 
example of statutory language under which this 
Court found a non-discretionary obligation to pro-
vide a fair return to utilities for capital expenditures 
that were either used or prudently acquired.

[97]	 	 In 2005, the Nova Scotia Utility and Review 
Board (“NSUARB”) considered and adopted a defi-
nition of the prudent investment test articulated by 
the Illinois Commerce Commission:

. . . prudence is that standard of care which a reasonable 
person would be expected to exercise under the same 
circumstances encountered by utility management at the 
time decisions had to be made. . . . Hindsight is not ap-
plied in assessing prudence. . . . A utility’s decision is 
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prudent if it was within the range of decisions reasonable 
persons might have made. . . . The prudence standard 
recognizes that reasonable persons can have honest dif-
ferences of opinion without one or the other necessarily 
being imprudent. 

(Nova Scotia Power Inc., Re, 2005 NSUARB 27 
("Nova Scotia Power 2005"), at para. 84 (Can111)) 

The NSUARB then wrote that "[f]ollowing a re-
view of the cases, the Board finds that the definition 
of imprudence as set out by the Illinois Commerce 
Commission is a reasonable test to be applied in 
Nova Scotia": para. 90. The NSUARB then con-
sidered, among other things, whether the utility's 
recent fuel procurement strategy had been prudent, 
and found that it had not: para. 94. It did not, how-
ever, indicate that it believed itself to be compelled 
to apply the prudent investment test. 

[98] The NSUARB reaffirmed its endorsement 
of the prudent investment test in 2012: Nova Sco-
tia Power Inc. (Re), 2012 NSUARB 227 ("Nova 
Scotia Power 2012"), at paras. 143-46 (CanLII). In 
that case, the utility whose submissions were un-
der review "confirmed that from its perspective this 
is the test the Board should apply": para. 146. The 
NSUARB then applied the prudence test in evaluat-
ing whether several of the utility's operational deci-
sions were prudent, and found that some were not: 
para. 188. 

[99] In 2006, the Ontario Court of Appeal con-
sidered the meaning of the prudent investment test 
in Enbridge. This case is of particular interest for 
two reasons. First, the Ontario Court of Appeal en-
dorsed in its reasons a specific formulation of the 
prudent investment test framework: 

— Decisions made by the utility's management should 
generally be presumed to be prudent unless challenged 
on reasonable grounds. 

La decision du service public est prudente si elle fait 
partie des decisions qu'une personae raisonnable aurait 
pu prendre. [.. .] La norme de la prudence reconnait que 
des personnes raisonnables peuvent sinc6rement differer 
d'opinions sans pour autant que l'une ou l'autre soit im-
prudente. 

(Nova Scotia Power Inc., Re, 2005 NSUARB 27 
(A Nova Scotia Power 2005 »), par. 84 (CanLII)) 

La NSUARB conclut alors que, [TRADUCTION] 

« [a]prts examen de la jurisprudence, [. . .] la d6-
finition d'imprudence propos& par l'Illinois Com-
merce Commission constitue un crit6re raisonnable 
susceptible d' application en Nouvelle-Ecosse » 
(par. 90). Elle se demande notamment si la strat6gie 
r&ente d'achat de carburant du service public a 6t6 
prudente, et elle r6pond par la negative (par. 94). 
Elle ne se dit cependant pas tenue d' appliquer le 
crit6re de l'investissement prudent. 

[98] En 2012, la NSUARB a renouvel6 son ad-
h6sion au crit6re de l'investissement prudent (Nova 
Scotia Power Inc. (Re), 2012 NSUARB 227 (« Nova 
Scotia Power 2012 »), par. 143-146 (CanLII)). 
Dans cette affaire, le service public dont les argu-
ments faisaient l'objet de l' examen [TRADUCTION] 

« a confirm6 que, selon lui, it s'agit du crit6re que 
la commission devrait appliquer » (par. 146). La 
NSUARB a ensuite appliqué le crit6re de la pru-
dence pour decider si plusieurs decisions operation-
nelles du service public avaient 6t6 prudentes ou 
non, et elle a conclu que certaines d'entre elles ne 
l'avaient pas 6t6 (par. 188). 

[99] En 2006, dans l' arra Enbridge, la Cour d'ap-
pel de l' Ontario se penche sur la teneur du crit6re 
de l'investissement prudent. Cet arra revat un int& 
rat particulier pour deux raisons. Premi6rement, la 
Cour d' appel y circonscrit pr&is6ment l' application 
du crit6re : 

[TRADUCTION] 

— La decision de la direction du service public est ge-
neralement pr6surn6e prudente, sauf contestation pour 
motifs valables. 
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La décision du service public est prudente si elle fait 
partie des décisions qu’une personne raisonnable aurait 
pu prendre. [. . .] La norme de la prudence reconnaît que 
des personnes raisonnables peuvent sincèrement différer 
d’opinions sans pour autant que l’une ou l’autre soit im-
prudente.

(Nova Scotia Power Inc., Re, 2005 NSUARB 27 
(« Nova Scotia Power 2005 »), par. 84 (CanLII))

La NSUARB conclut alors que, [TRADUCTION] 
« [a]près examen de la jurisprudence, [. . .] la dé-
finition d’imprudence proposée par l’Illinois Com-
merce Commission constitue un critère raisonnable 
susceptible d’application en Nouvelle-Écosse  » 
(par. 90). Elle se demande notamment si la stratégie 
récente d’achat de carburant du service public a été 
prudente, et elle répond par la négative (par. 94). 
Elle ne se dit cependant pas tenue d’appliquer le 
critère de l’investissement prudent.

[98]	 	 En 2012, la NSUARB a renouvelé son ad-
hésion au critère de l’investissement prudent (Nova 
Scotia Power Inc. (Re), 2012 NSUARB 227 (« Nova 
Scotia Power 2012  »), par.  143-146 (CanLII)). 
Dans cette affaire, le service public dont les argu-
ments faisaient l’objet de l’examen [TRADUCTION] 
« a confirmé que, selon lui, il s’agit du critère que 
la commission devrait appliquer » (par. 146). La 
NSUARB a ensuite appliqué le critère de la pru-
dence pour décider si plusieurs décisions opération-
nelles du service public avaient été prudentes ou 
non, et elle a conclu que certaines d’entre elles ne 
l’avaient pas été (par. 188).

[99]	 	 En 2006, dans l’arrêt Enbridge, la Cour d’ap-
pel de l’Ontario se penche sur la teneur du critère 
de l’investissement prudent. Cet arrêt revêt un inté-
rêt particulier pour deux raisons. Premièrement, la 
Cour d’appel y circonscrit précisément l’application 
du critère :

[TRADUCTION]

–	 La décision de la direction du service public est gé-
néralement présumée prudente, sauf contestation pour 
motifs valables.

prudent if it was within the range of decisions reasonable 
persons might have made. . . . The prudence standard 
recognizes that reasonable persons can have honest dif-
ferences of opinion without one or the other necessarily 
being imprudent.

(Nova Scotia Power Inc., Re, 2005 NSUARB 27 
(“Nova Scotia Power 2005”), at para. 84 (CanLII))

The NSUARB then wrote that “[f]ollowing a re-
view of the cases, the Board finds that the definition 
of imprudence as set out by the Illinois Commerce 
Commission is a reasonable test to be applied in 
Nova Scotia”: para. 90. The NSUARB then con-
sidered, among other things, whether the utility’s 
recent fuel procurement strategy had been prudent, 
and found that it had not: para. 94. It did not, how-
ever, indicate that it believed itself to be compelled 
to apply the prudent investment test.

[98]	 	 The NSUARB reaffirmed its endorsement 
of the prudent investment test in 2012: Nova Sco-
tia Power Inc. (Re), 2012 NSUARB 227 (“Nova 
Scotia Power 2012”), at paras. 143-46 (CanLII). In 
that case, the utility whose submissions were un-
der review “confirmed that from its perspective this 
is the test the Board should apply”: para. 146. The 
NSUARB then applied the prudence test in evaluat-
ing whether several of the utility’s operational deci-
sions were prudent, and found that some were not: 
para. 188.

[99]	 	 In 2006, the Ontario Court of Appeal con-
sidered the meaning of the prudent investment test 
in Enbridge. This case is of particular interest for 
two reasons. First, the Ontario Court of Appeal en-
dorsed in its reasons a specific formulation of the 
prudent investment test framework:

–	 Decisions made by the utility’s management should 
generally be presumed to be prudent unless challenged 
on reasonable grounds.
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— To be prudent, a decision must have been reasonable 
under the circumstances that were known or ought to 
have been known to the utility at the time the decision 
was made. 

- Hindsight should not be used in determining pru-
dence, although consideration of the outcome of the 
decision may legitimately be used to overcome the pre-
sumption of prudence. 

— Prudence must be determined in a retrospective fac-
tual inquiry, in that the evidence must be concerned with 
the time the decision was made and must be based on 
facts about the elements that could or did enter into the 
decision at the time. [para. 10] 

[100] Second, the Court of Appeal in Enbridge 
made certain statements that suggest that the pru-
dent investment test was a necessary approach to 
reviewing committed costs. Specifically, it noted 
that in deciding whether Enbridge's requested rate 
increase was just and reasonable, 

the [Board] was required to balance the competing inter-
ests of Enbridge and its consumers. That balancing pro-
cess is achieved by the application of what is known in 
the utility rate regulation field as the "prudence" test. En-
bridge was entitled to recover its costs by way of a rate 
increase only if those costs were "prudently" incurred. 
[para. 8] 

The Court of Appeal also noted that the Board had 
applied the "proper test": para. 18. These state-
ments tend to suggest that the Court of Appeal was 
of the opinion that prudence review is an inherent 
and necessary part of ensuring just and reasonable 
payments. 

[101] However, the question of whether the pru-
dence test was a required feature of just-and-
reasonable analysis in this context was not squarely 
before the Court of Appeal in Enbridge. Rather, the 
parties in that case "were in substantial agreement 
on the general approach the Board should take to 
reviewing the prudence of a utility's decision" 
(para. 10), and the question at issue was whether 

— Pour qu' elle soit prudente, la decision doit etre rai-
sonnable eu egard aux circonstances que connaissait ou 
qu'aurait du" connaitre le service public au moment on it 
l'a prise. 

— Le recul est exclu de l'appreciation de la prudence, 
meme lorsque les consequences de la decision peuvent 
legitimement servir a refuter la presomption de prudence. 

— La prudence est appreciee dans le cadre d'une analyse 
factuelle retrospective en ce que la preuve doit porter 
sur le moment oil la decision a ete prise et reposer sur 
des faits quant aux elements qui ont pu entrer en ligne 
de compte ou qui sont effectivement entres en ligne de 
compte dans la decision. [par. 10] 

[100] Deuxiernement, elle donne plusieurs fois 
a entendre que le recours au crit6re de l'investis-
sement prudent est n&essaire pour se prononcer 
sur les apenses convenues. Plus pr&is6ment, elle 
signale que pour decider du caract6re juste et rai-
sonnable de l'augmentation des tarifs demand& par 
Enbridge, 

[TRADUCTION] la [Commission] etait tenue de soupeser 
les interets opposes d'Enbridge et des consommateurs. 
Pour ce faire, elle devait appliquer ce qu'on appelle dans 
le domaine de la reglementation des tarifs des services 
publics le critere de la « prudence ». Enbridge etait en 
droit de recouvrer ses coots au moyen d'une augmenta-
tion de ses tarifs, mais seulement si la decision derriere 
ces coots etait « prudente ». [par. 8] 

La Cour d'appel ajoute que la Commission a appli-
qué le [TRADUCTION] « bon crit6re » (par. 18). Ces 
affirmations tendent a indiquer que, selon la Cour 
d' appel, le contrille de la prudence est fondamental 
et n&essaire afin que les paiements soient justes et 
raisonnables. 

[101] Or, dans cette affaire, la Cour d'appel n'6tait 
pas directement saisie de la question de savoir si, 
dans ce contexte, l' application du crit6re de la pru-
dence etait n6cessaire a 1' appreciation du caract6re 
juste et raisonnable des paiements. En fait, les par-
ties s'entendaient [TRADUCTION] « pour l'essentiel 
sur la d6marche qui devait &re celle de la Commis-
sion pour appr6cier la prudence d'une decision d'un 
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–	 Pour qu’elle soit prudente, la décision doit être rai-
sonnable eu égard aux circonstances que connaissait ou 
qu’aurait dû connaître le service public au moment où il 
l’a prise.

–	 Le recul est exclu de l’appréciation de la prudence, 
même lorsque les conséquences de la décision peuvent 
légitimement servir à réfuter la présomption de prudence.

–	 La prudence est appréciée dans le cadre d’une analyse 
factuelle rétrospective en ce que la preuve doit porter 
sur le moment où la décision a été prise et reposer sur 
des faits quant aux éléments qui ont pu entrer en ligne 
de compte ou qui sont effectivement entrés en ligne de 
compte dans la décision. [par. 10]

[100]	 	 Deuxièmement, elle donne plusieurs fois 
à entendre que le recours au critère de l’investis-
sement prudent est nécessaire pour se prononcer 
sur les dépenses convenues. Plus précisément, elle 
signale que pour décider du caractère juste et rai-
sonnable de l’augmentation des tarifs demandée par 
Enbridge,

[TRADUCTION] la [Commission] était tenue de soupeser 
les intérêts opposés d’Enbridge et des consommateurs. 
Pour ce faire, elle devait appliquer ce qu’on appelle dans 
le domaine de la réglementation des tarifs des services 
publics le critère de la « prudence ». Enbridge était en 
droit de recouvrer ses coûts au moyen d’une augmenta-
tion de ses tarifs, mais seulement si la décision derrière 
ces coûts était « prudente ». [par. 8]

La Cour d’appel ajoute que la Commission a appli-
qué le [TRADUCTION] « bon critère » (par. 18). Ces 
affirmations tendent à indiquer que, selon la Cour 
d’appel, le contrôle de la prudence est fondamental 
et nécessaire afin que les paiements soient justes et 
raisonnables.

[101]	 	 Or, dans cette affaire, la Cour d’appel n’était 
pas directement saisie de la question de savoir si, 
dans ce contexte, l’application du critère de la pru-
dence était nécessaire à l’appréciation du caractère 
juste et raisonnable des paiements. En fait, les par-
ties s’entendaient [TRADUCTION] « pour l’essentiel 
sur la démarche qui devait être celle de la Commis-
sion pour apprécier la prudence d’une décision d’un 

–	 To be prudent, a decision must have been reasonable 
under the circumstances that were known or ought to 
have been known to the utility at the time the decision 
was made.

–	 Hindsight should not be used in determining pru-
dence, although consideration of the outcome of the 
decision may legitimately be used to overcome the pre-
sumption of prudence.

–	 Prudence must be determined in a retrospective fac-
tual inquiry, in that the evidence must be concerned with 
the time the decision was made and must be based on 
facts about the elements that could or did enter into the 
decision at the time. [para. 10]

[100]	 	 Second, the Court of Appeal in Enbridge 
made certain statements that suggest that the pru-
dent investment test was a necessary approach to 
reviewing committed costs. Specifically, it noted 
that in deciding whether Enbridge’s requested rate 
increase was just and reasonable,

the [Board] was required to balance the competing inter-
ests of Enbridge and its consumers. That balancing pro-
cess is achieved by the application of what is known in 
the utility rate regulation field as the “prudence” test. En-
bridge was entitled to recover its costs by way of a rate 
increase only if those costs were “prudently” incurred. 
[para. 8]

The Court of Appeal also noted that the Board had 
applied the “proper test”: para.  18. These state-
ments tend to suggest that the Court of Appeal was 
of the opinion that prudence review is an inherent 
and necessary part of ensuring just and reasonable 
payments.

[101]	 	 However, the question of whether the pru- 
dence test was a required feature of just-and- 
reasonable analysis in this context was not squarely 
before the Court of Appeal in Enbridge. Rather, the 
parties in that case “were in substantial agreement 
on the general approach the Board should take to 
reviewing the prudence of a utility’s decision” 
(para. 10), and the question at issue was whether 
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the Board had reasonably applied that agreed-upon 
approach. In this sense, Enbridge is similar to Nova 
Scotia Power 2012: both cases involved the appli-
cation of prudence analysis in contexts where there 
was no dispute over whether an alternative method-
ology could reasonably have been applied. 

service public » (par. 10). La question en litige etait 
celle de savoir si la Commission avait eu recours a 
cette demarche de mani6re raisonnable. En ce sens, 
l'affaire Enbridge s'apparente a Nova Scotia Power 
2012 : les deux concernent l'application du crit6re 
de la prudence lorsqu' aucune des parties ne soutient 
qu'une autre demarche aurait pu raisonnablement 
s' appliquer. 

(3) Conclusion Regarding the Prudent Invest- (3) Conclusion sur le crit6re de l'investissement 
ment Test prudent 

[102] The prudent investment test, or prudence [102] Le crit6re de l'investissement prudent — ou 
review, is a valid and widely accepted tool that regu-
lators may use when assessing whether payments to 
a utility would be just and reasonable. While there 
exist different articulations of prudence review, 
Enbridge presents one express statement of how a 
regulatory board might structure its review to assess 
the prudence of utility expenditures at the time they 
were incurred or committed. A no-hindsight pru-
dence review has most frequently been applied in 
the context of capital costs, but Enbridge and Nova 
Scotia Power (both 2005 and 2012) provide exam-
ples of its application to decisions regarding operat-
ing costs as well. I see no reason in principle why a 
regulatory board should be barred from applying the 
prudence test to operating costs. 

[103] However, I do not find support in the statu-
tory scheme or the relevant jurisprudence for the 
notion that the Board should be required as a matter 
of law, under the Ontario Energy Board Act, 1998, 
to apply the prudence test as outlined in Enbridge 
such that the mere decision not to apply it when 
considering committed costs would render its deci-
sion on payment amounts unreasonable. Nor is the 
creation of such an obligation by this Court justi-
fied. As discussed above, where a statute requires 
only that the regulator set "just and reasonable" 
payments, as the Ontario Energy Board Act, 1998 
does in Ontario, the regulator may make use of a 
variety of analytical tools in assessing the justness 
and reasonableness of a utility's proposed payment 

contrille de la prudence — offre aux organismes de 
reglementation un moyen valable et largement re-
connu d'apprecier le caract6re juste et raisonnable 
des paiements sollicites par un service public. Il 
existe certes des formulations differentes du contrille 
de la prudence, mais l'arrat Enbridge precise en de-
tail quelle peut etre la demarche d'un organisme de 
reglementation appele a decider si, au moment oil le 
service public les a faites ou en a convenu, les de-
penses etaient prudentes ou non. Le plus souvent, le 
contrille de la prudence excluant le recul s'applique 
aux coilts en capital, mais l'arrat Enbridge et les de-
cisions Nova Scotia Power (2005 et 2012) montrent 
qu'il s'applique aussi aux depenses d' exploitation. 
Je ne vois aucune raison de principe d'interdire a un 
organisme de reglementation d' appliquer le crit6re 
de la prudence aux depenses d'exploitation. 

[103] Toutefois, aucun element du regime legis-
latif ou de la jurisprudence applicable ne me parait 
appuyer l'idde que la Commission devrait etre tenue 
en droit, suivant la Loi de 1998 sur la Commission 
de l'energie de l'Ontario, d' appliquer le crit6re de 
la prudence &once dans l' are& Enbridge, de sorte 
que la seule decision de ne pas l'appliquer pour ap-
precier la prudence de depenses convenues rendrait 
deraisonnable sa decision sur les paiements. Notre 
Cour n' est pas non plus justifide de creer pareille 
obligation. Je le rep6te, lorsqu'un texte legislatif — 
telle la Loi de 1998 sur la Commission de l'energie 
de l'Ontario en Ontario — exige seulement qu'il 
fixe des paiements « justes et raisonnables », l'orga-
nisme de reglementation peut avoir recours a divers 
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service public » (par. 10). La question en litige était 
celle de savoir si la Commission avait eu recours à 
cette démarche de manière raisonnable. En ce sens, 
l’affaire Enbridge s’apparente à Nova Scotia Power 
2012 : les deux concernent l’application du critère 
de la prudence lorsqu’aucune des parties ne soutient 
qu’une autre démarche aurait pu raisonnablement 
s’appliquer.

(3)	 Conclusion sur le critère de l’investissement 
prudent

[102]	 	 Le critère de l’investissement prudent — ou 
contrôle de la prudence — offre aux organismes de 
réglementation un moyen valable et largement re-
connu d’apprécier le caractère juste et raisonnable 
des paiements sollicités par un service public. Il 
existe certes des formulations différentes du contrôle 
de la prudence, mais l’arrêt Enbridge précise en dé-
tail quelle peut être la démarche d’un organisme de 
réglementation appelé à décider si, au moment où le 
service public les a faites ou en a convenu, les dé-
penses étaient prudentes ou non. Le plus souvent, le 
contrôle de la prudence excluant le recul s’applique 
aux coûts en capital, mais l’arrêt Enbridge et les dé-
cisions Nova Scotia Power (2005 et 2012) montrent 
qu’il s’applique aussi aux dépenses d’exploitation. 
Je ne vois aucune raison de principe d’interdire à un 
organisme de réglementation d’appliquer le critère 
de la prudence aux dépenses d’exploitation.

[103]	 	 Toutefois, aucun élément du régime légis-
latif ou de la jurisprudence applicable ne me paraît 
appuyer l’idée que la Commission devrait être tenue 
en droit, suivant la Loi de 1998 sur la Commission 
de l’énergie de l’Ontario, d’appliquer le critère de 
la prudence énoncé dans l’arrêt Enbridge, de sorte 
que la seule décision de ne pas l’appliquer pour ap-
précier la prudence de dépenses convenues rendrait 
déraisonnable sa décision sur les paiements. Notre 
Cour n’est pas non plus justifiée de créer pareille 
obligation. Je le répète, lorsqu’un texte législatif — 
telle la Loi de 1998 sur la Commission de l’énergie 
de l’Ontario en Ontario — exige seulement qu’il 
fixe des paiements « justes et raisonnables », l’orga-
nisme de réglementation peut avoir recours à divers 

the Board had reasonably applied that agreed-upon 
approach. In this sense, Enbridge is similar to Nova 
Scotia Power 2012: both cases involved the appli-
cation of prudence analysis in contexts where there 
was no dispute over whether an alternative method-
ology could reasonably have been applied.

(3)	 Conclusion Regarding the Prudent Invest-
ment Test

[102]	 	 The prudent investment test, or prudence 
review, is a valid and widely accepted tool that regu-
lators may use when assessing whether payments to 
a utility would be just and reasonable. While there 
exist different articulations of prudence review, 
Enbridge presents one express statement of how a 
regulatory board might structure its review to assess 
the prudence of utility expenditures at the time they 
were incurred or committed. A no-hindsight pru-
dence review has most frequently been applied in 
the context of capital costs, but Enbridge and Nova 
Scotia Power (both 2005 and 2012) provide exam-
ples of its application to decisions regarding operat-
ing costs as well. I see no reason in principle why a 
regulatory board should be barred from applying the 
prudence test to operating costs.

[103]	 	 However, I do not find support in the statu-
tory scheme or the relevant jurisprudence for the 
notion that the Board should be required as a matter 
of law, under the Ontario Energy Board Act, 1998, 
to apply the prudence test as outlined in Enbridge 
such that the mere decision not to apply it when 
considering committed costs would render its deci-
sion on payment amounts unreasonable. Nor is the 
creation of such an obligation by this Court justi-
fied. As discussed above, where a statute requires 
only that the regulator set “just and reasonable” 
payments, as the Ontario Energy Board Act, 1998 
does in Ontario, the regulator may make use of a 
variety of analytical tools in assessing the justness 
and reasonableness of a utility’s proposed payment 
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amounts. This is particularly so where, as here, the 
regulator has been given express discretion over 
the methodology to be used in setting payment 
amounts: O. Reg. 53/05, s. 6(1). 

[104] To summarize, it is not necessarily unrea-
sonable, in light of the particular regulatory struc-
ture established by the Ontario Energy Board Act, 
1998, for the Board to evaluate committed costs 
using a method other than a no-hindsight prudence 
review. As noted above, applying a presumption of 
prudence would have conflicted with the burden of 
proof in the Ontario Energy Board Act, 1998 and 
would therefore not have been reasonable. The 
question of whether it was reasonable to assess a 
particular cost using hindsight should turn instead 
on the circumstances of that cost. I emphasize, 
however, that this decision should not be read to 
give regulators carte blanche to disallow a utility's 
committed costs at will. Prudence review of com-
mitted costs may in many cases be a sound way of 
ensuring that utilities are treated fairly and remain 
able to secure required levels of investment capi-
tal. As will be explained, particularly with regard to 
committed capital costs, prudence review will often 
provide a reasonable means of striking the balance 
of fairness between consumers and utilities. 

[105] This conclusion regarding the Board's abil-
ity to select its methodology rests on the particulars 
of the statutory scheme under which the Board op-
erates. There exist other statutory schemes in which 
regulators are expressly required to compensate util-
ities for certain costs prudently incurred: see British 
Columbia Electric Railway Co. Under such a frame-
work, the regulator's methodological discretion may 
be more constrained. 

moyens d'analyse pour apprdcier le caract6re juste 
et raisonnable des paiements sollicitds par le ser-
vice public. Cela est particuli6rement vrai lorsque, 
comme en l'esp6ce, l'organisme de rdglementation 
se voit accorder expressdment un pouvoir discrd-
tionnaire quant a la mdthode a appliquer pour fixer 
les paiements (reglement 53/05, par. 6(1)). 

[104] En résumé, it n' est pas ndcessairement dd-
raisonnable, a la lumi6re du cadre rdglementaire 
dtabli par la Loi de 1998 sur la Commission de 
l' energie de l'Ontario, que la Commission se pro-
nonce sur les ddpenses convenues en employant une 
autre mdthode que l'application d'un crit6re de pru-
dence qui exclut le recul. Comme nous l'avons vu, 
prdsumer la prudence serait incompatible avec le 
fardeau de preuve que prdvoit la Loi de 1998 sur la 
Commission de l'energie de l'Ontario et, de ce fait, 
ddraisonnable. Qu'il soit raisonnable ou non d'ap-
prdcier certaines ddpenses avec le recul devrait plu-
tot ddpendre des circonstances de la decision dont 
s' originent ces ddpenses. Je precise toutefois que la 
prdsente decision ne doit pas &re interprdtde de fa-
gon a permettre aux organismes de rdglementation 
de refuser a leur guise d'approuver des ddpenses 
convenues. Le contr6le de la prudence de ddpenses 
convenues peut, dans bien des cas, constituer un 
bon moyen de faire en sorte que les services publics 
soient traitds dquitablement et demeurent aptes a ob-
tenir les investissements de capitaux requis. Comme 
je l'explique plus loin, en ce qui a trait plus particu-
li6rement aux coats en capital convenus, le contr6le 
de la prudence offre le plus souvent un moyen rai-
sonnable d' dtablir un dquilibre entre les intdrats du 
consommateur et ceux du service public. 

[105] Cette conclusion sur le pouvoir de la 
Commission de decider de sa ddmarche ddcoule 
du regime ldgislatif qui rdgit son fonctionnement. 
D'autres regimes ldgislatifs prdvoient expressdment 
que l'organisme de rdglementation en cause est tenu 
d'indemniser le service public de certaines ddpenses 
ddcoulant de decisions prudentes (voir l' arra Bri-
tish Columbia Electric Railway Co.). Selon ces au-
tres cadres ldgislatifs, le pouvoir discrdtionnaire qui 
permet a l'organisme de rdglementation de decider 
de sa ddmarche peut &re plus restreint. 
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moyens d’analyse pour apprécier le caractère juste 
et raisonnable des paiements sollicités par le ser-
vice public. Cela est particulièrement vrai lorsque, 
comme en l’espèce, l’organisme de réglementation 
se voit accorder expressément un pouvoir discré-
tionnaire quant à la méthode à appliquer pour fixer 
les paiements (règlement 53/05, par. 6(1)).

[104]	 	 En résumé, il n’est pas nécessairement dé-
raisonnable, à la lumière du cadre réglementaire 
établi par la Loi de 1998 sur la Commission de 
l’énergie de l’Ontario, que la Commission se pro-
nonce sur les dépenses convenues en employant une 
autre méthode que l’application d’un critère de pru-
dence qui exclut le recul. Comme nous l’avons vu, 
présumer la prudence serait incompatible avec le 
fardeau de preuve que prévoit la Loi de 1998 sur la 
Commission de l’énergie de l’Ontario et, de ce fait, 
déraisonnable. Qu’il soit raisonnable ou non d’ap-
précier certaines dépenses avec le recul devrait plu-
tôt dépendre des circonstances de la décision dont 
s’originent ces dépenses. Je précise toutefois que la 
présente décision ne doit pas être interprétée de fa-
çon à permettre aux organismes de réglementation 
de refuser à leur guise d’approuver des dépenses 
convenues. Le contrôle de la prudence de dépenses 
convenues peut, dans bien des cas, constituer un 
bon moyen de faire en sorte que les services publics 
soient traités équitablement et demeurent aptes à ob-
tenir les investissements de capitaux requis. Comme 
je l’explique plus loin, en ce qui a trait plus particu-
lièrement aux coûts en capital convenus, le contrôle 
de la prudence offre le plus souvent un moyen rai-
sonnable d’établir un équilibre entre les intérêts du 
consommateur et ceux du service public.

[105]	 	 Cette conclusion sur le pouvoir de la 
Commission de décider de sa démarche découle 
du régime législatif qui régit son fonctionnement. 
D’autres régimes législatifs prévoient expressément 
que l’organisme de réglementation en cause est tenu 
d’indemniser le service public de certaines dépenses 
découlant de décisions prudentes (voir l’arrêt Bri-
tish Columbia Electric Railway Co.). Selon ces au
tres cadres législatifs, le pouvoir discrétionnaire qui 
permet à l’organisme de réglementation de décider 
de sa démarche peut être plus restreint.

amounts. This is particularly so where, as here, the 
regulator has been given express discretion over 
the methodology to be used in setting payment 
amounts: O. Reg. 53/05, s. 6(1).

[104]	 	 To summarize, it is not necessarily unrea-
sonable, in light of the particular regulatory struc-
ture established by the Ontario Energy Board Act, 
1998, for the Board to evaluate committed costs 
using a method other than a no-hindsight prudence 
review. As noted above, applying a presumption of 
prudence would have conflicted with the burden of 
proof in the Ontario Energy Board Act, 1998 and 
would therefore not have been reasonable. The 
question of whether it was reasonable to assess a 
particular cost using hindsight should turn instead 
on the circumstances of that cost. I emphasize, 
however, that this decision should not be read to 
give regulators carte blanche to disallow a utility’s 
committed costs at will. Prudence review of com-
mitted costs may in many cases be a sound way of 
ensuring that utilities are treated fairly and remain 
able to secure required levels of investment capi-
tal. As will be explained, particularly with regard to 
committed capital costs, prudence review will often 
provide a reasonable means of striking the balance 
of fairness between consumers and utilities.

[105]	 	 This conclusion regarding the Board’s abil-
ity to select its methodology rests on the particulars 
of the statutory scheme under which the Board op-
erates. There exist other statutory schemes in which 
regulators are expressly required to compensate util-
ities for certain costs prudently incurred: see British 
Columbia Electric Railway Co. Under such a frame-
work, the regulator’s methodological discretion may 
be more constrained.
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(4) Application to the Board's Decision (4) Application a la decision de la Commission 

[106] In this case, the Board disallowed a total [106] En l'espece, la Commission refuse a OPG 
of $145 million in compensation costs associated 
with OPG's nuclear operations, over two years. As 
discussed above, these costs are best understood 
as at least partly committed. In view of the nature 
of these particular costs and the circumstances in 
which they became committed, I do not find that 
the Board acted unreasonably in not applying the 
prudent investment test in determining whether it 
would be just and reasonable to compensate OPG 
for these costs. 

[107] First, the costs at issue are operating costs, 
rather than capital costs. Capital costs, particularly 
those pertaining to areas such as capacity expansion 
or upgrades to existing facilities, often entail some 
amount of risk, and may not always be strictly 
necessary to the short-term ongoing production of 
the utility. Nevertheless, such costs may often be 
a wise investment in the utility's future health and 
viability. As such, prudence review, including a no-
hindsight approach (with or without a presumption 
of prudence, depending on the applicable statutory 
context), may play a particularly important role 
in ensuring that utilities are not discouraged from 
making the optimal level of investment in the de-
velopment of their facilities. 

[108] Operating costs, like those at issue here, 
are different in kind from capital costs. There is 
little danger in this case that a disallowance of these 
costs will have a chilling effect on OPG's willing-
ness to incur operating costs in the future, because 
costs of the type disallowed here are an inescapable 
element of operating a utility. It is true that a deci-
sion such as the Board's in this case may have the 
effect of making OPG more hesitant about commit-
ting to relatively high compensation costs, but that 
was precisely the intended effect of the Board's de-
cision. 

le recouvrement au total de 145 millions de dollars 
au titre des depenses de remuneration dans le sec-
teur nucleaire, sur deux ans. Rappelons qu'il faut 
considerer que ces depenses constituent, du moins 
en partie, des depenses convenues. Compte tenu de 
la nature de ces depenses en particulier et des cir-
constances dans lesquelles le service public en a 
convenu, je ne saurais conclure que la Commission 
a agi deraisonnablement en n'appliquant pas le cri-
tere de l'investissement prudent pour decider s'il 
etait juste et raisonnable d'indemniser OPG a leur 
egard. 

[107] Premierement, it s'agit de depenses d'ex-
ploitation, et non de cofits en capital. Les cofits en 
capital, en particulier ceux qui se rapportent par 
exemple a l'accroissement de la capacity ou a l'ame-
lioration des installations actuelles, comportent sou-
vent un risque et peuvent ne pas etre necessaires, 
a strictement parler, a la production a court terme 
du service public. Ces cofits peuvent neanmoins 
constituer un investissement judicieux pour le bon 
fonctionnement et la viabilite ulterieurs de ce der-
nier. Des Tors, le contr0le de la prudence, qui exclut 
le recul (et presume ou non la prudence, selon les 
dispositions legislatives applicables), peut jouer un 
role particulierement important pour faire en sorte 
que le service public ne soit pas dissuade d'investir 
de maniere optimale dans le developpement de ses 
installations. 

[108] Les depenses d'exploitation, comme celles 
visees en l'espece, different des cofits en capital. Il 
est peu probable que le refus de les approuver dis-
suade OPG d'en faire a l'avenir, car les depenses 
de la nature de celles qui ont ete refusees sont inhe-
rentes a l'exploitation d'un service public. Certes, 
une decision comme celle rendue par la Commis-
sion en l'espece peut faire hesiter OPG a convenir 
de depenses relativement elevees au chapitre de 
la remuneration, mais tel etait precisement l'effet 
voulu par la Commission. 
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(4)	 Application à la décision de la Commission

[106]	 	 En l’espèce, la Commission refuse à OPG 
le recouvrement au total de 145 millions de dollars 
au titre des dépenses de rémunération dans le sec-
teur nucléaire, sur deux ans. Rappelons qu’il faut 
considérer que ces dépenses constituent, du moins 
en partie, des dépenses convenues. Compte tenu de 
la nature de ces dépenses en particulier et des cir-
constances dans lesquelles le service public en a 
convenu, je ne saurais conclure que la Commission 
a agi déraisonnablement en n’appliquant pas le cri-
tère de l’investissement prudent pour décider s’il 
était juste et raisonnable d’indemniser OPG à leur 
égard.

[107]	 	 Premièrement, il s’agit de dépenses d’ex-
ploitation, et non de coûts en capital. Les coûts en 
capital, en particulier ceux qui se rapportent par 
exemple à l’accroissement de la capacité ou à l’amé-
lioration des installations actuelles, comportent sou-
vent un risque et peuvent ne pas être nécessaires, 
à strictement parler, à la production à court terme 
du service public. Ces coûts peuvent néanmoins 
constituer un investissement judicieux pour le bon 
fonctionnement et la viabilité ultérieurs de ce der-
nier. Dès lors, le contrôle de la prudence, qui exclut 
le recul (et présume ou non la prudence, selon les 
dispositions législatives applicables), peut jouer un 
rôle particulièrement important pour faire en sorte 
que le service public ne soit pas dissuadé d’investir 
de manière optimale dans le développement de ses 
installations.

[108]	 	 Les dépenses d’exploitation, comme celles 
visées en l’espèce, diffèrent des coûts en capital. Il 
est peu probable que le refus de les approuver dis-
suade OPG d’en faire à l’avenir, car les dépenses 
de la nature de celles qui ont été refusées sont inhé-
rentes à l’exploitation d’un service public. Certes, 
une décision comme celle rendue par la Commis-
sion en l’espèce peut faire hésiter OPG à convenir 
de dépenses relativement élevées au chapitre de 
la rémunération, mais tel était précisément l’effet 
voulu par la Commission.

(4)	 Application to the Board’s Decision

[106]	 	 In this case, the Board disallowed a total 
of $145 million in compensation costs associated 
with OPG’s nuclear operations, over two years. As 
discussed above, these costs are best understood 
as at least partly committed. In view of the nature 
of these particular costs and the circumstances in 
which they became committed, I do not find that 
the Board acted unreasonably in not applying the 
prudent investment test in determining whether it 
would be just and reasonable to compensate OPG 
for these costs.

[107]	 	 First, the costs at issue are operating costs, 
rather than capital costs. Capital costs, particularly 
those pertaining to areas such as capacity expansion 
or upgrades to existing facilities, often entail some 
amount of risk, and may not always be strictly 
necessary to the short-term ongoing production of 
the utility. Nevertheless, such costs may often be 
a wise investment in the utility’s future health and 
viability. As such, prudence review, including a no-
hindsight approach (with or without a presumption 
of prudence, depending on the applicable statutory 
context), may play a particularly important role 
in ensuring that utilities are not discouraged from 
making the optimal level of investment in the de-
velopment of their facilities.

[108]	 	 Operating costs, like those at issue here, 
are different in kind from capital costs. There is 
little danger in this case that a disallowance of these 
costs will have a chilling effect on OPG’s willing-
ness to incur operating costs in the future, because 
costs of the type disallowed here are an inescapable 
element of operating a utility. It is true that a deci-
sion such as the Board’s in this case may have the 
effect of making OPG more hesitant about commit-
ting to relatively high compensation costs, but that 
was precisely the intended effect of the Board’s de-
cision.
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[109] Second, the costs at issue arise in the con-
text of an ongoing, "repeat-player" relationship be-
tween OPG and its employees. Prudence review has 
its origins in the examination of decisions to pursue 
particular investments, such as a decision to invest 
in capacity expansion; these are often one-time de-
cisions made in view of a particular set of circum-
stances known or assumed at the time the decision 
was made. 

[110] By contrast, OPG's committed compen-
sation costs arise in the context of an ongoing re-
lationship in which OPG will have to negotiate 
compensation costs with the same parties in the fu-
ture. Such a context supports the reasonableness of 
a regulator's decision to weigh all evidence it finds 
relevant in striking a just and reasonable balance 
between the utility and consumers, rather than con-
fining itself to a no-hindsight approach. Prudence 
review is simply less relevant when the Board's 
focus is not solely on compensating for past com-
mitments, but on regulating costs to be incurred in 
the future as well. As will be discussed further, the 
Board's ultimate disallowance was not targeted ex-
clusively at committed costs, but rather was made 
with respect to the total compensation costs it 
evaluated in aggregate. Though the Board acknowl-
edged that OPG may not have had the discretion to 
reduce spending by the entire amount of the disal-
lowance, the disallowance was animated by the 
Board's efforts to get OPG's ongoing compensation 
costs under control. 

[111] Having already given OPG a warning that 
the Board found its operational costs to be of con-
cern (see Board 2008-2009 Decision, at pp. 28-32), 
it was not unreasonable for the Board to be more 
forceful in considering compensation costs to en-
sure effective regulation of such costs going for-
ward. The Board's statement that its disallowance 
was intended "to send a clear signal that OPG must 
take responsibility for improving its performance" 
(Board Decision, at para. 350) shows that it had 
the ongoing effects of its disallowance squarely in 
mind in issuing its decision in this case. 

[109] Deuxiamement, les depenses en cause de-
coulent d'une relation continue entre OPG et ses em-
ployes. Le contrale de la prudence tire son origine de 
l'examen de decisions d'effectuer certains investisse-
ments, notamment pour accroftre la capacity; il s'agit 
souvent de decisions isoldes prises a la lumiare d'un 
ensemble de donnees alors connues ou supposees. 

[110] A l' oppose de celles issues de telles de-
cisions, les depenses de remuneration convenues 
d'OPG decoulent d'une relation continue dans le 
cadre de laquelle OPG devra negocier ulterieure-
ment les barames de remuneration avec les marnes 
parties. Pareil contexte milite en faveur du carac-
tare raisonnable de la decision de l'organisme de 
reglementation de soupeser toute preuve qu'il juge 
pertinente aux fins d'etablir un equilibre juste et 
raisonnable entre le service public et les consom-
mateurs, au lieu de s' en tenir a une approche ex-
cluant le recul. Le contrale de la prudence se revale 
tout simplement moins indique lorsque la Commis-
sion n'entend pas seulement indemniser le service 
public des engagements deja pris, mais aussi regu-
ler les depenses qui seront faites dans l'avenir. En 
fin de compte, le refus de la Commission ne vise 
pas que des depenses convenues, mais bien la to-
talite des depenses de remuneration considerdes 
globalement. Mame si la Commission reconnaft 
qu' OPG n' avait peut-atre pas de pouvoir discre-
tionnaire lui permettant de reduire ses depenses a 
raison du montant total refuse, le refus de la Com-
mission vise a inciter OPG a la mattrise constante 
de ses depenses de remuneration. 

[111] Apras que la Commission eut signifie a 
OPG que ses depenses d'exploitation lui paraissaient 
preoccupantes (voir la decision 2008-2009 de la 
Commission, p. 28-32), il n'etait pas deraisonnable 
qu'elle se montre plus stricte dans l'examen des de-
penses de remuneration du service public afin d' en 
assurer la regulation reelle a l'avenir. Le fait que la 
Commission dit refuser 1' approbation [TRADUCTION] 

A afin de signifier clairement a OPG qu'il lui in-
combe d' accroitre sa performance » (decision de la 
Commission, par. 350) montre qu'elle a bel et bien 
conscience des repercussions actuelles de son refus. 
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[109]	 	 Deuxièmement, les dépenses en cause dé-
coulent d’une relation continue entre OPG et ses em-
ployés. Le contrôle de la prudence tire son origine de 
l’examen de décisions d’effectuer certains investisse-
ments, notamment pour accroître la capacité; il s’agit 
souvent de décisions isolées prises à la lumière d’un 
ensemble de données alors connues ou supposées.

[110]	 	 À l’opposé de celles issues de telles dé-
cisions, les dépenses de rémunération convenues 
d’OPG découlent d’une relation continue dans le 
cadre de laquelle OPG devra négocier ultérieure-
ment les barèmes de rémunération avec les mêmes 
parties. Pareil contexte milite en faveur du carac-
tère raisonnable de la décision de l’organisme de 
réglementation de soupeser toute preuve qu’il juge 
pertinente aux fins d’établir un équilibre juste et 
raisonnable entre le service public et les consom-
mateurs, au lieu de s’en tenir à une approche ex-
cluant le recul. Le contrôle de la prudence se révèle 
tout simplement moins indiqué lorsque la Commis-
sion n’entend pas seulement indemniser le service 
public des engagements déjà pris, mais aussi régu-
ler les dépenses qui seront faites dans l’avenir. En 
fin de compte, le refus de la Commission ne vise 
pas que des dépenses convenues, mais bien la to-
talité des dépenses de rémunération considérées 
globalement. Même si la Commission reconnaît 
qu’OPG n’avait peut-être pas de pouvoir discré-
tionnaire lui permettant de réduire ses dépenses à 
raison du montant total refusé, le refus de la Com-
mission vise à inciter OPG à la maîtrise constante 
de ses dépenses de rémunération.

[111]	 	 Après que la Commission eut signifié à 
OPG que ses dépenses d’exploitation lui paraissaient 
préoccupantes (voir la décision 2008-2009 de la 
Commission, p. 28-32), il n’était pas déraisonnable 
qu’elle se montre plus stricte dans l’examen des dé-
penses de rémunération du service public afin d’en 
assurer la régulation réelle à l’avenir. Le fait que la 
Commission dit refuser l’approbation [TRADUCTION] 
« afin de signifier clairement à OPG qu’il lui in-
combe d’accroître sa performance » (décision de la 
Commission, par. 350) montre qu’elle a bel et bien 
conscience des répercussions actuelles de son refus.

[109]	 	 Second, the costs at issue arise in the con-
text of an ongoing, “repeat-player” relationship be-
tween OPG and its employees. Prudence review has 
its origins in the examination of decisions to pursue 
particular investments, such as a decision to invest 
in capacity expansion; these are often one-time de-
cisions made in view of a particular set of circum-
stances known or assumed at the time the decision 
was made.

[110]	 	 By contrast, OPG’s committed compen-
sation costs arise in the context of an ongoing re-
lationship in which OPG will have to negotiate 
compensation costs with the same parties in the fu-
ture. Such a context supports the reasonableness of 
a regulator’s decision to weigh all evidence it finds 
relevant in striking a just and reasonable balance 
between the utility and consumers, rather than con-
fining itself to a no-hindsight approach. Prudence 
review is simply less relevant when the Board’s 
focus is not solely on compensating for past com-
mitments, but on regulating costs to be incurred in 
the future as well. As will be discussed further, the 
Board’s ultimate disallowance was not targeted ex-
clusively at committed costs, but rather was made 
with respect to the total compensation costs it 
evaluated in aggregate. Though the Board acknowl-
edged that OPG may not have had the discretion to 
reduce spending by the entire amount of the disal-
lowance, the disallowance was animated by the 
Board’s efforts to get OPG’s ongoing compensation 
costs under control.

[111]	 	 Having already given OPG a warning that 
the Board found its operational costs to be of con-
cern (see Board 2008-2009 Decision, at pp. 28-32), 
it was not unreasonable for the Board to be more 
forceful in considering compensation costs to en-
sure effective regulation of such costs going for-
ward. The Board’s statement that its disallowance 
was intended “to send a clear signal that OPG must 
take responsibility for improving its performance” 
(Board Decision, at para. 350) shows that it had 
the ongoing effects of its disallowance squarely in 
mind in issuing its decision in this case.
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[112] The reasonableness of the Board's decision 
to disallow $145 million in compensation costs is 
supported by the Board's recognition of the fact 
that OPG was bound to a certain extent by the col-
lective agreements in making staffing decisions and 
setting compensation rates, and its consideration of 
this factor in setting the total disallowance: Board 
Decision, at para. 350. The Board's methodological 
flexibility ensures that its decision need not be "all 
or nothing". Where appropriate, to the extent that 
the utility was unable to reduce its costs, the total 
burden of such costs may be moderated or shared 
as between the utility's shareholders and the con-
sumers. The Board's moderation in this case shows 
that, in choosing to disallow costs without applying 
a formal no-hindsight prudence review, it remained 
mindful of the need to ensure that any disallowance 
was not unfair to OPG and certainly did not impair 
the viability of the utility. 

[113] Justice Abella, in her dissent, acknowl-
edges that the Board has the power under prudence 
review to disallow committed costs in at least some 
circumstances: para. 152. However, she speculates 
that any such disallowance could "imperil the as-
surance of reliable electricity service": para. 156. A 
large or indiscriminate disallowance might create 
such peril, but it is also possible for the Board to do 
as it did here, and temper its disallowance to recog-
nize the realities facing the utility. 

[114] There is no dispute that collective agree-
ments are "immutable" between employees and 
the utility. However, if the legislature had intended 
for costs under collective agreements to also be in-
evitably imposed on consumers, it would not have 
seen fit to grant the Board oversight of utility com-
pensation costs. The existence both of collective 
bargaining for utility employees and of the Board's 
power to fix payment amounts covering compensa-
tion costs indicates neither regime can trump the 
other. The Board cannot interfere with the collec-
tive agreement by ordering that a utility break its 

[112] Le caractare raisonnable du refus de la 
Commission d'approuver des depenses de 145 mil-
lions de dollars au titre de la remuneration tient a 
ce qu'elle reconnait qu'OPG etait Ede dans une cer-
taine mesure par les conventions collectives dans sa 
prise de decisions en matiare de personnel et dans la 
fixation des barames de remuneration, et a ce qu'elle 
en tient compte pour determiner la somme totale 
refusee (decision de la Commission, par. 350). La 
souplesse methodologique dont beneficie la Com-
mission lui permet d'eviter les extremes. Lorsque le 
service public ne peut reduire ses depenses, la prise 
en charge de celles-ci peut, si le dossier s'y prate, 
etre model* ou repartie entre les actionnaires du 
service public et les consommateurs. La moderation 
(verde par la Commission en l'espace montre que, 
en refusant d'approuver les depenses sans recourir 
formellement a un contrale de la prudence excluant 
le recul, elle ne perd pas de vue la necessite de veil-
ler a ce que tout refus ne soit pas injuste envers OPG 
ni, assurement, a ce qu'il ne nuise pas a sa viabilite. 

[113] Dans ses motifs de dissidence, la juge 
Abella reconnait que, Tors du contrale de la pru-
dence, la Commission peut, du morns dans cer-
taines circonstances, refuser des depenses convenues 
(par. 152). Elle dit toutefois craindre qu'un tel re-
fus puisse « mettre en peril la garantie d'un ser-
vice d'electricite fiable » (par. 156). Le refus d'une 
somme importante ou oppose sans discernement 
pourrait exposer a un tel risque, mais il se peut aussi 
que l'organisme de reglementation fasse ce que la 
Commission fait en l'espace, c' est-à-dire moderer 
son refus en tenant compte des realites auxquelles 
fait face le service public. 

[114] Nul ne conteste que les conventions col-
lectives intervenues entre le service public et ses 
employes sont « immuables ». Toutefois, si le le-
gislateur avait voulu que les depenses qui en sont 
issues se repercutent inevitablement sur les consom-
mateurs, il n'aurait pas juge opportun d'investir la 
Commission du pouvoir de surveiller les depenses 
de remuneration d'un service public. La coexistence 
du droit a la negociation collective des employes du 
service public et du pouvoir de la Commission de 
fixer le montant des paiements pour les depenses 
de remuneration indique que ni l'un ni l'autre n' a 
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[112]	 	 Le caractère raisonnable du refus de la 
Commission d’approuver des dépenses de 145 mil-
lions de dollars au titre de la rémunération tient à 
ce qu’elle reconnaît qu’OPG était liée dans une cer-
taine mesure par les conventions collectives dans sa 
prise de décisions en matière de personnel et dans la 
fixation des barèmes de rémunération, et à ce qu’elle 
en tient compte pour déterminer la somme totale 
refusée (décision de la Commission, par. 350). La 
souplesse méthodologique dont bénéficie la Com-
mission lui permet d’éviter les extrêmes. Lorsque le 
service public ne peut réduire ses dépenses, la prise 
en charge de celles-ci peut, si le dossier s’y prête, 
être modérée ou répartie entre les actionnaires du 
service public et les consommateurs. La modération 
opérée par la Commission en l’espèce montre que, 
en refusant d’approuver les dépenses sans recourir 
formellement à un contrôle de la prudence excluant 
le recul, elle ne perd pas de vue la nécessité de veil-
ler à ce que tout refus ne soit pas injuste envers OPG 
ni, assurément, à ce qu’il ne nuise pas à sa viabilité.

[113]	 	 Dans ses motifs de dissidence, la juge 
Abella reconnaît que, lors du contrôle de la pru-
dence, la Commission peut, du moins dans cer-
taines circonstances, refuser des dépenses convenues 
(par. 152). Elle dit toutefois craindre qu’un tel re-
fus puisse « mettre en péril la garantie d’un ser-
vice d’électricité fiable » (par. 156). Le refus d’une 
somme importante ou opposé sans discernement 
pourrait exposer à un tel risque, mais il se peut aussi 
que l’organisme de réglementation fasse ce que la 
Commission fait en l’espèce, c’est-à-dire modérer 
son refus en tenant compte des réalités auxquelles 
fait face le service public.

[114]	 	 Nul ne conteste que les conventions col-
lectives intervenues entre le service public et ses 
employés sont « immuables ». Toutefois, si le lé-
gislateur avait voulu que les dépenses qui en sont 
issues se répercutent inévitablement sur les consom-
mateurs, il n’aurait pas jugé opportun d’investir la 
Commission du pouvoir de surveiller les dépenses 
de rémunération d’un service public. La coexistence 
du droit à la négociation collective des employés du 
service public et du pouvoir de la Commission de 
fixer le montant des paiements pour les dépenses 
de rémunération indique que ni l’un ni l’autre n’a 

[112]	 	 The reasonableness of the Board’s decision 
to disallow $145 million in compensation costs is 
supported by the Board’s recognition of the fact 
that OPG was bound to a certain extent by the col-
lective agreements in making staffing decisions and 
setting compensation rates, and its consideration of 
this factor in setting the total disallowance: Board 
Decision, at para. 350. The Board’s methodological 
flexibility ensures that its decision need not be “all 
or nothing”. Where appropriate, to the extent that 
the utility was unable to reduce its costs, the total 
burden of such costs may be moderated or shared 
as between the utility’s shareholders and the con-
sumers. The Board’s moderation in this case shows 
that, in choosing to disallow costs without applying 
a formal no-hindsight prudence review, it remained 
mindful of the need to ensure that any disallowance 
was not unfair to OPG and certainly did not impair 
the viability of the utility.

[113]	 	 Justice Abella, in her dissent, acknowl-
edges that the Board has the power under prudence 
review to disallow committed costs in at least some 
circumstances: para. 152. However, she speculates 
that any such disallowance could “imperil the as-
surance of reliable electricity service”: para. 156. A 
large or indiscriminate disallowance might create 
such peril, but it is also possible for the Board to do 
as it did here, and temper its disallowance to recog-
nize the realities facing the utility.

[114]	 	 There is no dispute that collective agree-
ments are “immutable” between employees and 
the utility. However, if the legislature had intended 
for costs under collective agreements to also be in-
evitably imposed on consumers, it would not have 
seen fit to grant the Board oversight of utility com-
pensation costs. The existence both of collective 
bargaining for utility employees and of the Board’s 
power to fix payment amounts covering compensa-
tion costs indicates neither regime can trump the 
other. The Board cannot interfere with the collec-
tive agreement by ordering that a utility break its 
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obligations thereunder, but nor can the collective 
agreement supersede the Board's duty to ensure 
a just and reasonable balance between utility and 
consumer interests. 

[115] Justice Abella says that the Board's review 
of committed costs using hindsight evidence ap-
pears to contradict statements made earlier in its 
decision. The Board wrote that it would use all rel-
evant evidence in assessing forecast costs but that 
it would limit itself to a no-hindsight approach in 
reviewing costs that OPG could not "cake action to 
reduce": Board Decision, at para. 75. In my view, 
these statements can be read as setting out a rea-
sonable approach for analyzing costs that could re-
liably be fit into forecast or committed categories. 
However, not all costs are amenable to such clean 
categorization by the Board in assessing payment 
amounts for a test period. 

[116] With regard to the compensation costs at is-
sue here, the Board declined to split the total cost 
disallowance into forecast and committed com-
ponents in conducting its analysis. As Hoy J. ob-
served, "[g]iven the complexity of OPG's business, 
and respecting its management's autonomy, [the 
Board] did not try to quantify precisely the amount 
by which OPG could reduce its forecast compensa-
tion costs within the framework of the existing col-
lective bargaining agreements": Div. Ct. reasons, at 
para. 53. That is, the Board did not split all compen-
sation costs into either "forecast" or "committed", 
but analyzed the disallowance of compensation costs 
as a mix of forecast and committed expenditures 
over which management retained some, but not to-
tal, control. 

préséance. La Commission ne peut empiéter sur 
les conventions collectives en ordonnant au service 
public de manquer aux obligations qu'elles lui im-
posent, mais les conventions collectives ne priment 
pas l'obligation de la Commission d'assurer un 
équilibre juste et raisonnable entre le service public 
et les consommateurs. 

[115] La juge Abella affirme que l'examen des 
dépenses convenues auquel se livre la Commis-
sion à partir d'éléments de recul paraît contredire 
ce que l'organisme affirme précédemment dans 
sa décision. La Commission écrit en effet qu'elle 
prendra en compte tout élément de preuve pertinent 
pour apprécier les dépenses prévues, mais qu'elle 
s'en tiendra à un examen sans recul pour ce qui 
concerne les dépenses à l'égard desquelles OPG 
[TRADUCTION] « ne pouvait prendre de mesures de 
réduction » (décision de la Commission, par. 75). À 
mon sens, on peut en conclure qu'elle recourt à une 
démarche raisonnable pour l'analyse de dépenses 
que l'on peut assimiler avec assurance soit à des 
dépenses prévues, soit à des dépenses convenues. 
Cependant, toutes les dépenses ne sont pas sus-
ceptibles d'une distinction aussi nette par la Com-
mission lorsqu'il s'agit d'apprécier le montant des 
paiements pour une période de référence. 

[116] En ce qui a trait aux dépenses de rémuné-
ration en cause, la Commission refuse de préciser 
quelle partie de la somme totale refusée correspond 
à des dépenses prévues et quelle partie correspond 
à des dépenses convenues pour les besoins de son 
analyse. Le juge Hoy fait observer que, [TRADUC-
TION] « [v]u la complexité de l'activité d'OPG et 
l'autonomie de gestion dont elle jouit, [la Commis-
sion] n'a pas tenté de déterminer avec précision le 
montant dont les dépenses de rémunération prévues 
d'OPG auraient pu être réduites dans le contexte 
des conventions collectives en vigueur » (motifs de 
la C. div., par. 53). En somme, la Commission ne 
départage pas les dépenses de rémunération totales 
entre celles qui sont « prévues » et celles qui sont 
« convenues ». Elle considère plutôt que les dé-
penses de rémunération refusées se composent à la 
fois de dépenses prévues et de dépenses convenues 
sur lesquelles la direction conservait une certaine 
maîtrise, mais non une maîtrise totale. 
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préséance. La Commission ne peut empiéter sur 
les conventions collectives en ordonnant au service 
public de manquer aux obligations qu’elles lui im-
posent, mais les conventions collectives ne priment 
pas l’obligation de la Commission d’assurer un 
équilibre juste et raisonnable entre le service public 
et les consommateurs.

[115]	 	 La juge Abella affirme que l’examen des 
dépenses convenues auquel se livre la Commis-
sion à partir d’éléments de recul paraît contredire 
ce que l’organisme affirme précédemment dans 
sa décision. La Commission écrit en effet qu’elle 
prendra en compte tout élément de preuve pertinent 
pour apprécier les dépenses prévues, mais qu’elle 
s’en tiendra à un examen sans recul pour ce qui 
concerne les dépenses à l’égard desquelles OPG 
[TRADUCTION] « ne pouvait prendre de mesures de 
réduction » (décision de la Commission, par. 75). À 
mon sens, on peut en conclure qu’elle recourt à une 
démarche raisonnable pour l’analyse de dépenses 
que l’on peut assimiler avec assurance soit à des 
dépenses prévues, soit à des dépenses convenues. 
Cependant, toutes les dépenses ne sont pas sus-
ceptibles d’une distinction aussi nette par la Com-
mission lorsqu’il s’agit d’apprécier le montant des 
paiements pour une période de référence.

[116]	 	 En ce qui a trait aux dépenses de rémuné-
ration en cause, la Commission refuse de préciser 
quelle partie de la somme totale refusée correspond 
à des dépenses prévues et quelle partie correspond 
à des dépenses convenues pour les besoins de son 
analyse. Le juge Hoy fait observer que, [TRADUC-

TION] « [v]u la complexité de l’activité d’OPG et 
l’autonomie de gestion dont elle jouit, [la Commis-
sion] n’a pas tenté de déterminer avec précision le 
montant dont les dépenses de rémunération prévues 
d’OPG auraient pu être réduites dans le contexte 
des conventions collectives en vigueur » (motifs de 
la C. div., par. 53). En somme, la Commission ne 
départage pas les dépenses de rémunération totales 
entre celles qui sont « prévues » et celles qui sont 
« convenues ». Elle considère plutôt que les dé-
penses de rémunération refusées se composent à la 
fois de dépenses prévues et de dépenses convenues 
sur lesquelles la direction conservait une certaine 
maîtrise, mais non une maîtrise totale.

obligations thereunder, but nor can the collective 
agreement supersede the Board’s duty to ensure 
a just and reasonable balance between utility and 
consumer interests.

[115]	 	 Justice Abella says that the Board’s review 
of committed costs using hindsight evidence ap-
pears to contradict statements made earlier in its 
decision. The Board wrote that it would use all rel-
evant evidence in assessing forecast costs but that 
it would limit itself to a no-hindsight approach in 
reviewing costs that OPG could not “take action to 
reduce”: Board Decision, at para. 75. In my view, 
these statements can be read as setting out a rea-
sonable approach for analyzing costs that could re-
liably be fit into forecast or committed categories. 
However, not all costs are amenable to such clean 
categorization by the Board in assessing payment 
amounts for a test period.

[116]	 	 With regard to the compensation costs at is-
sue here, the Board declined to split the total cost 
disallowance into forecast and committed com-
ponents in conducting its analysis. As Hoy J. ob-
served, “[g]iven the complexity of OPG’s business, 
and respecting its management’s autonomy, [the 
Board] did not try to quantify precisely the amount 
by which OPG could reduce its forecast compensa-
tion costs within the framework of the existing col-
lective bargaining agreements”: Div. Ct. reasons, at 
para. 53. That is, the Board did not split all compen-
sation costs into either “forecast” or “committed”, 
but analyzed the disallowance of compensation costs 
as a mix of forecast and committed expenditures 
over which management retained some, but not to-
tal, control.
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[117] It was not unreasonable for the Board to 
proceed on the basis that predicting staff attrition 
rates is an inherently uncertain exercise, and that it 
is not equipped to micromanage business decisions 
within the purview of OPG management. These 
considerations mean that any attempt to predict the 
exact degree to which OPG would be able to reduce 
compensation costs (in other words, what share of 
the costs were forecast) would be fraught with un-
certainty. Accordingly, it was not unreasonable for 
the Board to adopt a mixed approach that did not 
rely on quantifying the exact share of compensation 
costs that fell into the forecast and committed cat-
egories. Such an approach is not inconsistent with 
the Board's discussion at paras. 73-75, but rather 
represents an exercise of the Board's methodologi-
cal discretion in addressing a challenging issue 
where these costs did not fit easily into the catego-
ries discussed in that passage. 

[118] Justice Abella emphasizes throughout her 
reasons that the costs established by the collective 
agreements were not adjustable. I do not dispute 
this point. However, to the extent that she relies 
on the observation that the collective agreements 
"made it illegal for the utility to alter the compen-
sation and staffing levels" of the unionized work-
force (para. 149 (emphasis in original)), one might 
conclude that the Board was in some way trying to 
interfere with OPG's obligations under its collec-
tive agreements. It is important not to lose sight of 
the fact that the Board decision in no way purports 
to force OPG to break its contractual commitments 
to unionized employees. 

[119] Finally, her observation that the Canadian 
Nuclear Safety Commission ("CNSC") "has . . . im-
posed staffing levels on Ontario Power Generation 
to ensure safe and reliable operation of its nuclear 
stations" (para. 127) is irrelevant to the issues raised 
in this case. While the regime put in place by the 
CNSC surely imposes operational and staffing re-
straints on nuclear utilities (see OPG record, at 

[117] Il n'est pas deraisonnable que la Commis-
sion considere que la prevision du taux d' attrition 
du personnel constitue en soi une entreprise incer-
taine et qu' elle n'est pas en mesure de microgerer 
les decisions d'affaires qui relevent des dirigeants 
d' OPG. Des Tors, toute tentative de predire la me-
sure exacte dans laquelle OPG pourrait abaisser ses 
depenses de remuneration (autrement dit, quelle 
partie de ces depenses est prevue) serait empreinte 
d'incertitude. Il n'est donc pas deraisonnable que 
la Commission opte pour une demarche hybride 
qui ne se fonde pas sur la repartition exacte des 
depenses de remuneration entre celles qui sont 
prevues et celles qui sont convenues. Pareille de-
marche est compatible avec l'analyse de la Com-
mission figurant aux par. 73-75 de sa decision et 
correspond a un exercice du pouvoir discretionnaire 
de la Commission sur le plan methodologique lors-
qu'elle est appelde a se prononcer sur une question 
dpineuse et que les depenses en cause ne sont pas 
aisement assimilables a l'une ou l'autre des catego-
ries mentionnees dans cette analyse. 

[118] Tout au long de ses motifs, la juge Abella 
rappelle que les depenses decoulant des conven-
tions collectives ne peuvent etre rajustees. Je n' en 
disconviens pas. Cependant, lorsqu'elle opine que 
les conventions collectives « rend[ent] illegale 
la modification par le service public [. . .] des ba-
remes de remuneration et des niveaux de dotation » 
a l'egard de son personnel syndique (par. 149 (en 
italique dans 1' original)), d'aucuns pourraient en 
conclure que la Commission tente de quelque ma-
niere de s'immiscer dans l' execution des obliga-
tions d'OPG suivant les conventions collectives. 
Il importe de ne pas oublier que la Commission 
n'entend pas, par sa decision, contraindre OPG a se 
soustraire a ses engagements contractuels envers ses 
employes. 

[119] Enfin, la remarque de ma collegue selon 
laquelle la Commission canadienne de sfirete nu-
cleaire (« CCSN ») « [a] impos[e] [. . .] des niveaux 
de dotation a Ontario Power Generation afin de 
garantir 1' exploitation sure et fiable de ses installa-
tions nucleaires » (par. 127) importe peu quant aux 
questions soulevees en 1' esp6ce. Bien que le regime 
etabli par la CCSN impose sfirement des conditions 
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[117]	 	 Il n’est pas déraisonnable que la Commis-
sion considère que la prévision du taux d’attrition 
du personnel constitue en soi une entreprise incer-
taine et qu’elle n’est pas en mesure de microgérer 
les décisions d’affaires qui relèvent des dirigeants 
d’OPG. Dès lors, toute tentative de prédire la me-
sure exacte dans laquelle OPG pourrait abaisser ses 
dépenses de rémunération (autrement dit, quelle 
partie de ces dépenses est prévue) serait empreinte 
d’incertitude. Il n’est donc pas déraisonnable que 
la Commission opte pour une démarche hybride 
qui ne se fonde pas sur la répartition exacte des 
dépenses de rémunération entre celles qui sont 
prévues et celles qui sont convenues. Pareille dé-
marche est compatible avec l’analyse de la Com-
mission figurant aux par. 73-75 de sa décision et 
correspond à un exercice du pouvoir discrétionnaire 
de la Commission sur le plan méthodologique lors-
qu’elle est appelée à se prononcer sur une question 
épineuse et que les dépenses en cause ne sont pas 
aisément assimilables à l’une ou l’autre des catégo-
ries mentionnées dans cette analyse.

[118]	 	 Tout au long de ses motifs, la juge Abella 
rappelle que les dépenses découlant des conven-
tions collectives ne peuvent être rajustées. Je n’en 
disconviens pas. Cependant, lorsqu’elle opine que 
les conventions collectives «  rend[ent] illégale 
la modification par le service public [. . .] des ba-
rèmes de rémunération et des niveaux de dotation » 
à l’égard de son personnel syndiqué (par. 149 (en 
italique dans l’original)), d’aucuns pourraient en 
conclure que la Commission tente de quelque ma-
nière de s’immiscer dans l’exécution des obliga-
tions d’OPG suivant les conventions collectives. 
Il importe de ne pas oublier que la Commission 
n’entend pas, par sa décision, contraindre OPG à se 
soustraire à ses engagements contractuels envers ses 
employés.

[119]	 	 Enfin, la remarque de ma collègue selon 
laquelle la Commission canadienne de sûreté nu-
cléaire (« CCSN ») « [a] impos[é] [. . .] des niveaux 
de dotation à Ontario Power Generation afin de 
garantir l’exploitation sûre et fiable de ses installa-
tions nucléaires » (par. 127) importe peu quant aux 
questions soulevées en l’espèce. Bien que le régime 
établi par la CCSN impose sûrement des conditions 

[117]	 	 It was not unreasonable for the Board to 
proceed on the basis that predicting staff attrition 
rates is an inherently uncertain exercise, and that it 
is not equipped to micromanage business decisions 
within the purview of OPG management. These 
considerations mean that any attempt to predict the 
exact degree to which OPG would be able to reduce 
compensation costs (in other words, what share of 
the costs were forecast) would be fraught with un-
certainty. Accordingly, it was not unreasonable for 
the Board to adopt a mixed approach that did not 
rely on quantifying the exact share of compensation 
costs that fell into the forecast and committed cat-
egories. Such an approach is not inconsistent with 
the Board’s discussion at paras. 73-75, but rather 
represents an exercise of the Board’s methodologi-
cal discretion in addressing a challenging issue 
where these costs did not fit easily into the catego-
ries discussed in that passage.

[118]	 	 Justice Abella emphasizes throughout her 
reasons that the costs established by the collective 
agreements were not adjustable. I do not dispute 
this point. However, to the extent that she relies 
on the observation that the collective agreements 
“made it illegal for the utility to alter the compen-
sation and staffing levels” of the unionized work-
force (para. 149 (emphasis in original)), one might 
conclude that the Board was in some way trying to 
interfere with OPG’s obligations under its collec-
tive agreements. It is important not to lose sight of 
the fact that the Board decision in no way purports 
to force OPG to break its contractual commitments 
to unionized employees.

[119]	 	 Finally, her observation that the Canadian 
Nuclear Safety Commission (“CNSC”) “has . . . im-
posed staffing levels on Ontario Power Generation 
to ensure safe and reliable operation of its nuclear 
stations” (para. 127) is irrelevant to the issues raised 
in this case. While the regime put in place by the 
CNSC surely imposes operational and staffing re-
straints on nuclear utilities (see OPG record, at 
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pp. 43-46), there is nothing in the Board's reasons, 
and no argument presented before this Court, sug-
gesting that the Board's disallowance will result in a 
violation of the provisions of the Nuclear Safety and 
Control Act, S.C. 1997, c. 9. 

[120] I have noted above that it is essential for 
a utility to earn its cost of capital in the long run. 
The Board's disallowance may have adversely im-
pacted OPG's ability to earn its cost of capital in 
the short run. Nevertheless, the disallowance was 
intended "to send a clear signal that OPG must 
take responsibility for improving its performance" 
(Board Decision, at para. 350). Such a signal may, 
in the short run, provide the necessary impetus for 
OPG to bring its compensation costs in line with 
what, in the Board's opinion, consumers should 
justly expect to pay for an efficiently provided ser-
vice. Sending such a signal is consistent with the 
Board's market proxy role and its objectives under 
s. 1 of the Ontario Energy Board Act, 1998. 

VI. Conclusion 

[121] I do not find that the Board acted improp-
erly in pursuing this matter on appeal; nor do I find 
that it acted unreasonably in disallowing the com-
pensation costs at issue. Accordingly, I would al-
low the appeal, set aside the decision of the Court 
of Appeal, and reinstate the decision of the Board. 

The following are the reasons delivered by 

[122] ABELLA J. (dissenting) — The Ontario En-
ergy Board was established in 1960 to set rates for 
the sale and storage of natural gas and to approve 
pipeline construction projects. Over time, its pow-
ers and responsibilities evolved. In 1973, the Board 
became responsible for reviewing and reporting to 
the Minister of Energy on electricity rates. During 
this period, Ontario's electricity market was lightly 
regulated, dominated by the government-owned 

d' exploitation et de dotation aux installations nu-
cleaires (voir dossier OPG, p. 43-46), nul element 
des motifs de la Commission et nulle plaidoirie 
devant notre Cour n'indiquent que le refus de la 
Commission entrainera le non-respect des dispo-
sitions de la Loi sur la siirete et la reglementation 
nucleaires, L.C. 1997, c. 9. 

[120] Je rappelle qu'il est essentiel qu'un service 
public obtienne a long terme l'equivalent du cofit 
du capital. Le refus de la Commission a pu nuire a 
la possibilite qu'OPG obtienne a court terme l'equi-
valent de son cofit du capital. Toutefois, it vise a 
[TRADUCTION] « signifier clairement a OPG qu'il 
lui incombe d'accroitre sa performance » (deci-
sion de la Commission, par. 350). L'envoi d'un tel 
message peut, a court terme, donner a OPG l'im-
pulsion necessaire pour rapprocher ses depenses de 
remuneration de ce que, selon la Commission, les 
consommateurs devraient a bon droit s'attendre a 
payer pour la prestation efficace du service. L'envoi 
d'un tel message est conforme au role de substitut 
du marche de la Commission et a ses objectifs se-
lon l'article premier de la Loi de 1998 sur la Com-
mission de l'energie de l'Ontario. 

VI. Conclusion 

[121] Je conclus que la Commission n'a pas agi 
de mani6re inappropride en se pourvoyant en tant 
que partie en appel; elle n' a pas non plus agi derai-
sonnablement en refusant d' approuver les depenses 
de remuneration en cause. Par consequent, je suis 
d' avis d' accueillir le pourvoi, d'annuler la decision 
de la Cour d'appel et de retablir celle de la Com-
mission. 

Version frangaise des motifs rendus par 

[122] LA JUGE ABELLA (dissidente) — La Com-
mission de l'energie de 1' Ontario a ete mise sur pied 
en 1960. Son mandat etait alors d'etablir les tarifs ap-
plicables a la vente et au stockage de gaz naturel et 
d'autoriser les projets de construction de pipelines. 
Au fil du temps, ses competences et ses fonctions 
ont evolue. En 1973, le legislateur lui a confie la res-
ponsabilite d' examiner les tarifs d'electricite puis de 
faire rapport au ministre de l'Energie. Pendant cette 
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d’exploitation et de dotation aux installations nu-
cléaires (voir dossier OPG, p. 43-46), nul élément 
des motifs de la Commission et nulle plaidoirie 
devant notre Cour n’indiquent que le refus de la 
Commission entraînera le non-respect des dispo-
sitions de la Loi sur la sûreté et la réglementation 
nucléaires, L.C. 1997, c. 9.

[120]	 	 Je rappelle qu’il est essentiel qu’un service 
public obtienne à long terme l’équivalent du coût 
du capital. Le refus de la Commission a pu nuire à 
la possibilité qu’OPG obtienne à court terme l’équi-
valent de son coût du capital. Toutefois, il vise à 
[TRADUCTION] «  signifier clairement à OPG qu’il 
lui incombe d’accroître sa performance » (déci-
sion de la Commission, par. 350). L’envoi d’un tel 
message peut, à court terme, donner à OPG l’im-
pulsion nécessaire pour rapprocher ses dépenses de 
rémunération de ce que, selon la Commission, les 
consommateurs devraient à bon droit s’attendre à 
payer pour la prestation efficace du service. L’envoi 
d’un tel message est conforme au rôle de substitut 
du marché de la Commission et à ses objectifs se-
lon l’article premier de la Loi de 1998 sur la Com-
mission de l’énergie de l’Ontario.

VI.  Conclusion

[121]	 	 Je conclus que la Commission n’a pas agi 
de manière inappropriée en se pourvoyant en tant 
que partie en appel; elle n’a pas non plus agi dérai-
sonnablement en refusant d’approuver les dépenses 
de rémunération en cause. Par conséquent, je suis 
d’avis d’accueillir le pourvoi, d’annuler la décision 
de la Cour d’appel et de rétablir celle de la Com-
mission.

Version française des motifs rendus par

[122]	 	 La juge Abella (dissidente) — La Com-
mission de l’énergie de l’Ontario a été mise sur pied 
en 1960. Son mandat était alors d’établir les tarifs ap-
plicables à la vente et au stockage de gaz naturel et 
d’autoriser les projets de construction de pipelines. 
Au fil du temps, ses compétences et ses fonctions 
ont évolué. En 1973, le législateur lui a confié la res-
ponsabilité d’examiner les tarifs d’électricité puis de 
faire rapport au ministre de l’Énergie. Pendant cette 

pp. 43-46), there is nothing in the Board’s reasons, 
and no argument presented before this Court, sug-
gesting that the Board’s disallowance will result in a 
violation of the provisions of the Nuclear Safety and 
Control Act, S.C. 1997, c. 9.

[120]	 	 I have noted above that it is essential for 
a utility to earn its cost of capital in the long run. 
The Board’s disallowance may have adversely im-
pacted OPG’s ability to earn its cost of capital in 
the short run. Nevertheless, the disallowance was 
intended “to send a clear signal that OPG must 
take responsibility for improving its performance” 
(Board Decision, at para. 350). Such a signal may, 
in the short run, provide the necessary impetus for 
OPG to bring its compensation costs in line with 
what, in the Board’s opinion, consumers should 
justly expect to pay for an efficiently provided ser-
vice. Sending such a signal is consistent with the 
Board’s market proxy role and its objectives under 
s. 1 of the Ontario Energy Board Act, 1998.

VI.  Conclusion

[121]	 	 I do not find that the Board acted improp-
erly in pursuing this matter on appeal; nor do I find 
that it acted unreasonably in disallowing the com-
pensation costs at issue. Accordingly, I would al-
low the appeal, set aside the decision of the Court 
of Appeal, and reinstate the decision of the Board.

The following are the reasons delivered by

[122]	 	 Abella J. (dissenting) — The Ontario En-
ergy Board was established in 1960 to set rates for 
the sale and storage of natural gas and to approve 
pipeline construction projects. Over time, its pow-
ers and responsibilities evolved. In 1973, the Board 
became responsible for reviewing and reporting to 
the Minister of Energy on electricity rates. During 
this period, Ontario’s electricity market was lightly 
regulated, dominated by the government-owned 
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Ontario Hydro, which owned power generation as-
sets responsible for about 90 per cent of electricity 
production in the province: Ron W. Clark, Scott A. 
Stoll and Fred D. Cass, Ontario Energy Law: Elec-
tricity (2012), at p. 134; 2011 Annual Report of the 
Office of the Auditor General of Ontario, at pp. 5 
and 67. 

[123] A series of legislative measures in the late 
1990s were adopted to transform the electricity 
industry into a market-based one driven by com-
petition. Ontario Hydro was unbundled into five en-
tities. One of them was Ontario Power Generation 
Inc., which was given responsibility for controlling 
the power generation assets of the former Ontario 
Hydro. It was set up as a commercial corporation 
with one shareholder — the Province of Ontario: 
Clark, Stoll and Cass, at pp. 5-7 and 134. 

[124] As of April 1, 2008, the Board was given the 
authority by statute to set payments for the electricity 
generated by a prescribed list of assets held by On-
tario Power Generation: Ontario Energy Board Act, 
1998, S.O. 1998, c. 15, Sch. B, s. 78.1(2); O. Reg. 
53/05, Payments Under Section 78.1 of the Act, s. 3. 
Under the legislative scheme, Ontario Power Genera-
tion is required to apply to the Board for the approval 
of "just and reasonable" payment amounts: Ontario 
Energy Board Act, 1998, s. 78.1(5). The Board sets 
its own methodology to determine what "just and 
reasonable" payment amounts are, guided by the 
statutory objectives to maintain a "financially viable 
electricity industry" and to "protect the interests of 
consumers with respect to prices and the adequacy, 
reliability and quality of electricity service": O. Reg. 
53/05, s. 6(1); Ontario Energy Board Act, 1998, 
paras. 1 and 2 of s. 1(1). 

[125] Ontario Power Generation remains the 
province's largest electricity generator. It was 
unionized by the Ontario Hydro Employees' Union 
(the predecessor to the Power Workers' Union) in 

periode, en Ontario, le marche de l'electricite etait 
peu reglemente. Il etait domind par la societe d'Etat 
Ontario Hydro, qui possedait des installations de pro-
duction d'energie fournissant plus de 90 p. 100 de 
l'electricite dans la province (Ron W. Clark, Scott A. 
Stoll et Fred D. Cass, Ontario Energy Law : Electri-
city (2012), p. 134; Rapport annuel 2011, Bureau du 
verificateur general de l'Ontario, p. 1 et 72). 

[123] A la fin des annees 1990, une serie de me-
sures legislatives a ete adopt& en vue d'axer le sec-
teur de l'electricite sur le marche et de le soumettre 
a la concurrence. Ontario Hydro a ete scindee en 
cinq entites. L'une d' elles, Ontario Power Gene-
ration Inc., s' est vu confier l'actif de production 
d'electricite de l'ancienne societe Ontario Hydro. 
Elle a ete constitude en societe commerciale dont 
le seul actionnaire est la province d'Ontario (Clark, 
Stoll et Cass, p. 5-7 et 134). 

[124] Depuis le l er avril 2008, la Commission est 
legalement investie du pouvoir de fixer les paiements 
pour l'electricite produite par les installations pres-
crites que poss6de Ontario Power Generation (Loi 
de 1998 sur la Commission de l'energie de l'Onta-
rio, L.O. 1998, c. 15, ann. B, par. 78.1(2); reglement 
53/05 de l'Ontario (Payments Under Section 78.1 of 
the Act) (« reglement 53/05 », art. 3). Suivant le re-
gime legislatif, Ontario Power Generation est tenue 
de faire une demande a la Commission pour obtenir 
l' approbation de paiements « justes et raisonnables » 
(Loi de 1998 sur la Commission de l'energie de 
l'Ontario, par. 78.1(5)). La Commission etablit sa 
propre methode pour determiner ce qui constitue des 
paiements « justes et raisonnables » au regard des 
objectifs legislatifs qui consistent a maintenir une 
« industrie de l'electricite financi6rement viable » 
et a « proteger les interats des consommateurs en 
ce qui concerne les prix, ainsi que la suffisance, la 
fiabilite et la qualite du service d'electricite » (regle-
ment 53/05, par. 6(1); Loi de 1998 sur la Commis-
sion de l'energie de l'Ontario, dispositions 1 et 2 du 
par. 1(1). 

[125] Ontario Power Generation demeure le plus 
grand producteur d'electricite de la province. L' On-
tario Hydro Employees' Union (auquel a succede le 
Syndicat des travailleurs et travailleuses du secteur 
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période, en Ontario, le marché de l’électricité était 
peu réglementé. Il était dominé par la société d’État 
Ontario Hydro, qui possédait des installations de pro-
duction d’énergie fournissant plus de 90 p. 100 de 
l’électricité dans la province (Ron W. Clark, Scott A. 
Stoll et Fred D. Cass, Ontario Energy Law : Electri-
city (2012), p. 134; Rapport annuel 2011, Bureau du 
vérificateur général de l’Ontario, p. 1 et 72).

[123]	 	 À la fin des années 1990, une série de me-
sures législatives a été adoptée en vue d’axer le sec-
teur de l’électricité sur le marché et de le soumettre 
à la concurrence. Ontario Hydro a été scindée en 
cinq entités. L’une d’elles, Ontario Power Gene-
ration Inc., s’est vu confier l’actif de production 
d’électricité de l’ancienne société Ontario Hydro. 
Elle a été constituée en société commerciale dont 
le seul actionnaire est la province d’Ontario (Clark, 
Stoll et Cass, p. 5-7 et 134).

[124]	 	 Depuis le 1er avril 2008, la Commission est 
légalement investie du pouvoir de fixer les paiements 
pour l’électricité produite par les installations pres-
crites que possède Ontario Power Generation (Loi 
de 1998 sur la Commission de l’énergie de l’Onta-
rio, L.O. 1998, c. 15, ann. B, par. 78.1(2); règlement 
53/05 de l’Ontario (Payments Under Section 78.1 of 
the Act) (« règlement 53/05 », art. 3). Suivant le ré-
gime législatif, Ontario Power Generation est tenue 
de faire une demande à la Commission pour obtenir 
l’approbation de paiements « justes et raisonnables » 
(Loi de 1998 sur la Commission de l’énergie de 
l’Ontario, par. 78.1(5)). La Commission établit sa 
propre méthode pour déterminer ce qui constitue des 
paiements « justes et raisonnables » au regard des 
objectifs législatifs qui consistent à maintenir une 
« industrie de l’électricité financièrement viable » 
et à « protéger les intérêts des consommateurs en 
ce qui concerne les prix, ainsi que la suffisance, la 
fiabilité et la qualité du service d’électricité » (règle-
ment 53/05, par. 6(1); Loi de 1998 sur la Commis-
sion de l’énergie de l’Ontario, dispositions 1 et 2 du 
par. 1(1).

[125]	 	 Ontario Power Generation demeure le plus 
grand producteur d’électricité de la province. L’On-
tario Hydro Employees’ Union (auquel a succédé le 
Syndicat des travailleurs et travailleuses du secteur 

Ontario Hydro, which owned power generation as-
sets responsible for about 90 per cent of electricity 
production in the province: Ron W. Clark, Scott A. 
Stoll and Fred D. Cass, Ontario Energy Law: Elec-
tricity (2012), at p. 134; 2011 Annual Report of the 
Office of the Auditor General of Ontario, at pp. 5 
and 67.

[123]	 	 A series of legislative measures in the late 
1990s were adopted to transform the electricity 
industry into a market-based one driven by com-
petition. Ontario Hydro was unbundled into five en-
tities. One of them was Ontario Power Generation 
Inc., which was given responsibility for controlling 
the power generation assets of the former Ontario 
Hydro. It was set up as a commercial corporation 
with one shareholder — the Province of Ontario: 
Clark, Stoll and Cass, at pp. 5-7 and 134.

[124]	 	 As of April 1, 2008, the Board was given the 
authority by statute to set payments for the electricity 
generated by a prescribed list of assets held by On-
tario Power Generation: Ontario Energy Board Act, 
1998, S.O. 1998, c. 15, Sch. B, s. 78.1(2); O. Reg. 
53/05, Payments Under Section 78.1 of the Act, s. 3. 
Under the legislative scheme, Ontario Power Genera-
tion is required to apply to the Board for the approval 
of “just and reasonable” payment amounts: Ontario 
Energy Board Act, 1998, s. 78.1(5). The Board sets 
its own methodology to determine what “just and 
reasonable” payment amounts are, guided by the 
statutory objectives to maintain a “financially viable 
electricity industry” and to “protect the interests of 
consumers with respect to prices and the adequacy, 
reliability and quality of electricity service”: O. Reg. 
53/05, s.  6(1); Ontario Energy Board Act, 1998, 
paras. 1 and 2 of s. 1(1).

[125]	 	 Ontario Power Generation remains the 
province’s largest electricity generator. It was 
unionized by the Ontario Hydro Employees’ Union 
(the predecessor to the Power Workers’ Union) in 
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the 1950s, and by the Society of Energy Profes-
sionals in 1992: Richard P. Chaykowski, An As-
sessment of the Industrial Relations Context and 
Outcomes at OPG (2013) (online), at s. 6.2. Today, 
Ontario Power Generation employs approximately 
10,000 people in its regulated businesses, 90 per 
cent of whom are unionized. Two thirds of these 
unionized employees are represented by the Power 
Workers' Union, and the rest by the Society of En-
ergy Professionals. 

[126] Both the Power Workers' Union and the 
Society of Energy Professionals had collective agree-
ments with Ontario Hydro before Ontario Power 
Generation was established. As a successor com-
pany to Ontario Hydro, Ontario Power Generation 
inherited the full range of these labour relations ob-
ligations: Ontario Labour Relations Act, 1995, S.O. 
1995, c. 1, Sch. A, s. 69. Ontario Power Generation's 
collective agreements with its unions prevent the util-
ity from unilaterally reducing staffing or compensa-
tion levels. 

[127] The Canadian Nuclear Safety Commis-
sion, an independent federal government agency 
responsible for ensuring compliance with the Nu-
clear Safety and Control Act, S.C. 1997, c. 9, has 
also imposed staffing levels on Ontario Power Gen-
eration to ensure safe and reliable operation of its 
nuclear stations. 

[128] On May 26, 2010, Ontario Power Genera-
tion applied to the Board for a total revenue require-
ment of $6,909.6 million, including $2,783 9 million 
in compensation costs — wages, benefits, pension 
servicing, and annual incentives — to cover the pe-
riod from January 1, 2011 to December 31, 2012: 
EB-2010-0008, at pp. 8, 49 and 80. 

[129] In its decision, the Board explained that 
it would use "two types of examination" to assess 
the utility's expenditures. When evaluating fore-
cast costs — costs that the utility has estimated for 

énergétique) a été accrédité comme agent négocia-
teur auprès de l'entreprise dans les années 1950, 
alors que Society of Energy Professionals l'a été à 
son tour en 1992 (Richard P. Chaykowski, An As-
sessment of the Industrial Relations Context and 
Outcomes at OPG (2013) (en ligne), art. 6.2). Le 
personnel d'Ontario Power Generation affecté à ses 
activités réglementées se compose aujourd'hui d'en-
viron 10 000 personnes, dont 90 p. 100 sont syndi-
quées. Deux tiers de ces employés syndiqués sont 
représentés par le Syndicat des travailleurs et travail-
leuses du secteur énergétique, un tiers par Society of 
Energy Professionals. 

[126] Le syndicat des travailleurs et travailleuses 
du secteur énergétique et Society of Energy Profes-
sionals avaient tous deux conclu des conventions 
collectives avec Ontario Hydro avant la création 
d'Ontario Power Generation. Lorsqu'elle a succédé 
à Ontario Hydro, Ontario Power Generation a hérité 
de la totalité des obligations issues de ces conven-
tions (Loi de 1995 sur les relations de travail de 
l'Ontario, L.O. 1995, c. 1, ann. A, art. 69), qui la 
lient et l'empêchent de réduire unilatéralement les 
niveaux de dotation ou les barèmes de rémunéra-
tion. 

[127] La Commission canadienne de sûreté nu-
cléaire, un organisme fédéral indépendant chargé 
de faire respecter la Loi sur la sûreté et la régle-
mentation nucléaires, L.C. 1997, c. 9, impose éga-
lement des niveaux de dotation à Ontario Power 
Generation afin de garantir l'exploitation sûre et 
fiable de ses installations nucléaires. 

[128] Le 26 mai 2010, Ontario Power Generation 
a demandé à la Commission d'approuver des re-
cettes nécessaires se chiffrant à 6 909,6 millions de 
dollars pour la période allant du t er janvier 2011 au 
31 décembre 2012, dont 2 783,9 millions devaient 
être affectés à la rémunération du personnel — sa-
laires, avantages sociaux, prestations de retraite et 
incitatifs annuels (EB-2010-0008, p. 8, 49 et 80). 

[129] Dans sa décision, la Commission dit sou-
mettre à [TRADUCTION] « deux types d'examen » les 
dépenses du service public. En ce qui concerne les 
dépenses prévues — par le service public, pour une 
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énergétique) a été accrédité comme agent négocia-
teur auprès de l’entreprise dans les années 1950, 
alors que Society of Energy Professionals l’a été à 
son tour en 1992 (Richard P. Chaykowski, An As-
sessment of the Industrial Relations Context and 
Outcomes at OPG (2013) (en ligne), art. 6.2). Le 
personnel d’Ontario Power Generation affecté à ses 
activités réglementées se compose aujourd’hui d’en-
viron 10 000 personnes, dont 90 p. 100 sont syndi-
quées. Deux tiers de ces employés syndiqués sont 
représentés par le Syndicat des travailleurs et travail-
leuses du secteur énergétique, un tiers par Society of 
Energy Professionals.

[126]	 	 Le syndicat des travailleurs et travailleuses 
du secteur énergétique et Society of Energy Profes-
sionals avaient tous deux conclu des conventions 
collectives avec Ontario Hydro avant la création 
d’Ontario Power Generation. Lorsqu’elle a succédé 
à Ontario Hydro, Ontario Power Generation a hérité 
de la totalité des obligations issues de ces conven-
tions (Loi de 1995 sur les relations de travail de 
l’Ontario, L.O. 1995, c. 1, ann. A, art. 69), qui la 
lient et l’empêchent de réduire unilatéralement les 
niveaux de dotation ou les barèmes de rémunéra-
tion.

[127]	 	 La Commission canadienne de sûreté nu-
cléaire, un organisme fédéral indépendant chargé 
de faire respecter la Loi sur la sûreté et la régle-
mentation nucléaires, L.C. 1997, c. 9, impose éga-
lement des niveaux de dotation à Ontario Power 
Generation afin de garantir l’exploitation sûre et 
fiable de ses installations nucléaires.

[128]	 	 Le 26 mai 2010, Ontario Power Generation 
a demandé à la Commission d’approuver des re-
cettes nécessaires se chiffrant à 6 909,6 millions de 
dollars pour la période allant du 1er janvier 2011 au 
31 décembre 2012, dont 2 783,9 millions devaient 
être affectés à la rémunération du personnel — sa-
laires, avantages sociaux, prestations de retraite et 
incitatifs annuels (EB-2010-0008, p. 8, 49 et 80).

[129]		 Dans sa décision, la Commission dit sou-
mettre à [TRADUCTION] « deux types d’examen » les 
dépenses du service public. En ce qui concerne les 
dépenses prévues — par le service public, pour une 

the 1950s, and by the Society of Energy Profes-
sionals in 1992: Richard P. Chaykowski, An As-
sessment of the Industrial Relations Context and 
Outcomes at OPG (2013) (online), at s. 6.2. Today, 
Ontario Power Generation employs approximately 
10,000 people in its regulated businesses, 90 per 
cent of whom are unionized. Two thirds of these 
unionized employees are represented by the Power 
Workers’ Union, and the rest by the Society of En-
ergy Professionals.

[126]	 	 Both the Power Workers’ Union and the 
Society of Energy Professionals had collective agree-
ments with Ontario Hydro before Ontario Power 
Generation was established. As a successor com-
pany to Ontario Hydro, Ontario Power Generation 
inherited the full range of these labour relations ob-
ligations: Ontario Labour Relations Act, 1995, S.O. 
1995, c. 1, Sch. A, s. 69. Ontario Power Generation’s 
collective agreements with its unions prevent the util-
ity from unilaterally reducing staffing or compensa-
tion levels.

[127]	 	 The Canadian Nuclear Safety Commis-
sion, an independent federal government agency 
responsible for ensuring compliance with the Nu-
clear Safety and Control Act, S.C. 1997, c. 9, has 
also imposed staffing levels on Ontario Power Gen-
eration to ensure safe and reliable operation of its 
nuclear stations.

[128]	 	 On May 26, 2010, Ontario Power Genera-
tion applied to the Board for a total revenue require-
ment of $6,909.6 million, including $2,783.9 million 
in compensation costs — wages, benefits, pension 
servicing, and annual incentives — to cover the pe-
riod from January 1, 2011 to December 31, 2012: 
EB-2010-0008, at pp. 8, 49 and 80.

[129]	 	 In its decision, the Board explained that 
it would use “two types of examination” to assess 
the utility’s expenditures. When evaluating fore-
cast costs — costs that the utility has estimated for 

20
15

 S
C

C
 4

4 
(C

an
LI

I)



[2015] 3 R.C.S. ONTARIO c. ONTARIO POWER GENERATION La juge Abella 205 

a future period and which can still be reduced or 
avoided — the Board said that Ontario Power Gen-
eration bears the burden of showing that these costs 
are reasonable. On the other hand, when the Board 
would be evaluating costs for which "[t]here is no 
opportunity for the company to take action to re-
duce", otherwise known as committed costs, it said 
that it would undertake "an after-the-fact prudence 
review . . . conducted in the manner which includes 
a presumption of prudence", that is, a presumption 
that the utility's expenditures are reasonable: p. 19. 

[130] The Board made no distinction between 
those compensation costs that were reducible and 
those that were not. Instead, it subjected all com-
pensation costs to the kind of assessment it uses for 
reducible, forecast costs and disallowed $145 mil-
lion because it concluded that the utility's compen-
sation rates and staffing levels were too high. 

[131] On appeal, a majority of the Divisional 
Court upheld the Board's order. In dissenting rea-
sons, Aitken J. concluded that the Board's deci-
sion was unreasonable because it did not apply the 
proper approach to the compensation costs which 
were, as a result of legally binding collective agree-
ments, fixed and not adjustable. Instead, the Board 
"lumped" all compensation costs together and 
made no distinction between those that were the 
result of binding contractual obligations and those 
that were not. As she said: 

First, I consider any limitation on [Ontario Power Gen-
eration's] ability to manage nuclear compensation costs 
on a go-forward basis, due to binding collective agree-
ments in effect prior to the application and the test pe-
riod, to be costs previously incurred and subject to an 
after-the-fact, two-step, prudence review. Second, I con-
clude that, in considering [Ontario Power Generation's] 
nuclear compensation costs, as set out in its application, 
the [Board] in its analysis (though not necessarily in its 
final number) was required to differentiate between such 
earlier incurred liabilities and other aspects of the nuclear 
compensation cost package that were truly projected and 

période ultérieure et qu'il est toujours possible de ré-
duire ou d'éviter —, la Commission soutient qu'il 
incombe à Ontario Power Generation de démontrer 
leur caractère raisonnable. En revanche, pour ce qui 
est des dépenses à l'égard desquelles « [l]a société 
ne pouvait prendre de mesures de réduction », à 
savoir les dépenses convenues, la Commission dit 
qu'elle effectuera « un contrôle de la prudence après 
coup, [. . .1 comportant l'application d'une présomp-
tion de prudence », c'est-à-dire une présomption 
selon laquelle les dépenses du service public sont 
raisonnables (p. 19). 

[130] La Commission ne fait aucune distinction 
entre les dépenses de rémunération qui sont réduc-
tibles et celles qui ne le sont pas. Elle soumet plutôt 
toutes les dépenses de rémunération à l'appréciation 
qu'elle réserve aux dépenses prévues réductibles et 
elle refuse d'approuver les paiements demandés à 
raison de 145 millions de dollars au motif que les 
barèmes de rémunération et les niveaux de dotation 
sont trop élevés. 

[131] En appel, les juges majoritaires de la Cour 
divisionnaire confirment l'ordonnance de la Com-
mission. Dans ses motifs dissidents, la juge Aitken 
conclut que la décision de la Commission est dérai-
sonnable, car elle n'applique pas la bonne approche 
aux dépenses de rémunération, lesquelles constituent, 
par l'effet de conventions collectives contraignantes 
en droit, des dépenses fixes et non ajustables. Se-
lon elle, la Commission [TRADUCTION] « regroupe » 
plutôt toutes les dépenses de rémunération et ne fait 
aucune distinction entre celles qui découlent d'obli-
gations contractuelles obligatoires et celles qui n'en 
découlent pas. Comme elle l'affirme : 

[TRADUCTION] Premièrement, j'estime que les dépenses 
de rémunération du secteur nucléaire [d'Ontario Power 
Generation], pour une période ultérieure, assujetties à 
une contrainte en raison de conventions collectives qui 
s'appliquaient avant la demande et la période de réfé-
rence, constituent des dépenses déjà faites qui doivent 
faire l'objet d'un contrôle de la prudence après coup, en 
deux étapes. Deuxièmement, dans l'analyse (mais pas 
nécessairement dans l'appréciation finale) des dépenses 
de rémunération du secteur nucléaire dont fait état la 
demande, la [Commission] était tenue de faire une dis-
tinction entre les dépenses déjà effectuées et d'autres 
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période ultérieure et qu’il est toujours possible de ré-
duire ou d’éviter —, la Commission soutient qu’il 
incombe à Ontario Power Generation de démontrer 
leur caractère raisonnable. En revanche, pour ce qui 
est des dépenses à l’égard desquelles « [l]a société 
ne pouvait prendre de mesures de réduction », à 
savoir les dépenses convenues, la Commission dit 
qu’elle effectuera « un contrôle de la prudence après 
coup, [. . .] comportant l’application d’une présomp-
tion de prudence », c’est-à-dire une présomption 
selon laquelle les dépenses du service public sont 
raisonnables (p. 19).

[130]	 	 La Commission ne fait aucune distinction 
entre les dépenses de rémunération qui sont réduc-
tibles et celles qui ne le sont pas. Elle soumet plutôt 
toutes les dépenses de rémunération à l’appréciation 
qu’elle réserve aux dépenses prévues réductibles et 
elle refuse d’approuver les paiements demandés à 
raison de 145 millions de dollars au motif que les 
barèmes de rémunération et les niveaux de dotation 
sont trop élevés.

[131]	 	 En appel, les juges majoritaires de la Cour 
divisionnaire confirment l’ordonnance de la Com-
mission. Dans ses motifs dissidents, la juge Aitken 
conclut que la décision de la Commission est dérai-
sonnable, car elle n’applique pas la bonne approche 
aux dépenses de rémunération, lesquelles constituent, 
par l’effet de conventions collectives contraignantes 
en droit, des dépenses fixes et non ajustables. Se-
lon elle, la Commission [TRADUCTION] « regroupe » 
plutôt toutes les dépenses de rémunération et ne fait 
aucune distinction entre celles qui découlent d’obli-
gations contractuelles obligatoires et celles qui n’en 
découlent pas. Comme elle l’affirme :

[TRADUCTION] Premièrement, j’estime que les dépenses 
de rémunération du secteur nucléaire [d’Ontario Power 
Generation], pour une période ultérieure, assujetties à 
une contrainte en raison de conventions collectives qui 
s’appliquaient avant la demande et la période de réfé-
rence, constituent des dépenses déjà faites qui doivent 
faire l’objet d’un contrôle de la prudence après coup, en 
deux étapes. Deuxièmement, dans l’analyse (mais pas 
nécessairement dans l’appréciation finale) des dépenses 
de rémunération du secteur nucléaire dont fait état la 
demande, la [Commission] était tenue de faire une dis-
tinction entre les dépenses déjà effectuées et d’autres 

a future period and which can still be reduced or 
avoided — the Board said that Ontario Power Gen-
eration bears the burden of showing that these costs 
are reasonable. On the other hand, when the Board 
would be evaluating costs for which “[t]here is no 
opportunity for the company to take action to re-
duce”, otherwise known as committed costs, it said 
that it would undertake “an after-the-fact prudence 
review . . . conducted in the manner which includes 
a presumption of prudence”, that is, a presumption 
that the utility’s expenditures are reasonable: p. 19.

[130]	 	 The Board made no distinction between 
those compensation costs that were reducible and 
those that were not. Instead, it subjected all com-
pensation costs to the kind of assessment it uses for 
reducible, forecast costs and disallowed $145 mil-
lion because it concluded that the utility’s compen-
sation rates and staffing levels were too high.

[131]	 	 On appeal, a majority of the Divisional 
Court upheld the Board’s order. In dissenting rea-
sons, Aitken J. concluded that the Board’s deci-
sion was unreasonable because it did not apply the 
proper approach to the compensation costs which 
were, as a result of legally binding collective agree-
ments, fixed and not adjustable. Instead, the Board 
“lumped” all compensation costs together and 
made no distinction between those that were the 
result of binding contractual obligations and those 
that were not. As she said:

First, I consider any limitation on [Ontario Power Gen-
eration’s] ability to manage nuclear compensation costs 
on a go-forward basis, due to binding collective agree-
ments in effect prior to the application and the test pe-
riod, to be costs previously incurred and subject to an 
after-the-fact, two-step, prudence review. Second, I con-
clude that, in considering [Ontario Power Generation’s] 
nuclear compensation costs, as set out in its application, 
the [Board] in its analysis (though not necessarily in its 
final number) was required to differentiate between such 
earlier incurred liabilities and other aspects of the nuclear 
compensation cost package that were truly projected and 
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not predetermined. Third, in my view, the [Board] was 
required to undergo a prudence review in regard to those 
aspects of the nuclear compensation package that arose 
under binding contracts entered prior to the applica-
tion and the test period. In regard to the balance of fac-
tors making up the nuclear compensation package, the 
[Board] was free to determine, based on all available evi-
dence, whether such factors were reasonable. Fourth, had 
a prudence review been undertaken, there was evidence 
upon which the [Board] could reasonably have decided 
that the presumption of prudence had been rebutted in 
regard to those cost factors mandated in the collective 
agreements. Unfortunately, I cannot find anywhere in the 
Decision of the [Board] where such an analysis was un-
dertaken. The [Board] lumped all nuclear compensation 
costs together. It dealt with them as if they all emanated 
from the same type of factors and none reflected contrac-
tual obligations to which the [Ontario Power Generation] 
was bound due to a collective agreement entered prior 
to the application and the test period. Finally, I conclude 
that, when the [Board] was considering the reasonable-
ness of the nuclear compensation package, it erred in 
considering evidence that came into existence after the 
date on which the collective agreements were entered 
when it assessed the reasonableness of the rates of pay 
and other binding provisions in the collective agreements. 
[para. 75] 

[132] The Court of Appeal unanimously agreed 
with Aitken J.'s conclusion, finding that "the com-
pensation costs at issue before the [Board] were 
committed costs" which should therefore have been 
assessed using a presumption of prudence. As they 
both acknowledged, it was open to the Board to 
find that the presumption had been rebutted in con-
nection with the binding contractual obligations, 
but the Board acted unreasonably in failing to take 
the immutable nature of the fixed costs into consid-
eration. 

[133] I agree. The compensation costs for ap-
proximately 90 per cent of Ontario Power Genera-
tion's regulated workforce were established through 
legally binding collective agreements which ob-
ligated the utility to pay fixed levels of compen-
sation, regulated staffing levels, and provided 
unionized employees with employment security. 
Ontario Power Generation's compensation costs 

reellement prevues, mais non preetablies. Troisi6me-
ment, a mon avis, la [Commission] devait soumettre a 
un contrfile de la prudence la partie des depenses de re-
muneration du secteur nucleaire qui decoulait de contrats 
obligatoires conclus avant la demande et la periode 
de reference. Pour ce qui est des autres facteurs presi-
dant a la remuneration globale du secteur nucleaire, la 
[Commission] pouvait, en se fondant sur toute la preuve 
disponible, decider s' ils etaient raisonnables ou non. 
Quatriemement, si un contrfile de la prudence avait ete 
effectue, des elements de preuve auraient pu raisonnable-
ment permettre a la [Commission] de conclure a la refu-
tation de la presomption de prudence en ce qui a trait aux 
elements issus des conventions collectives qui influaient 
sur les depenses. Malheureusement, je constate que nulle 
part dans sa decision la [Commission] ne se livre a une 
telle analyse. Elle regroupe sans distinctions toutes les 
depenses de remuneration du secteur nucleaire. Elle 
consid6re qu'elles ont toutes la m6me origine et qu'au-
cune ne decoule d'obligations contractuelles auxquelles 
[Ontario Power Generation] etait tenue par une conven-
tion collective conclue avant la demande et la periode de 
reference. Enfin, j' estime que, lorsqu' elle se penche sur 
le caractbre raisonnable de la remuneration globale du 
secteur nucleaire, la [Commission] commet l'erreur de 
tenir compte d' elements de preuve ayant vu le jour apits 
la conclusion des conventions collectives pour apprecier 
le caractbre raisonnable des bar6mes de remuneration et 
d'autres dispositions contraignantes des conventions col-
lectives. [par. 75] 

[132] La Cour d' appel souscrit a l'unanimitd a 
la conclusion de la juge Aitken et statue que [TRA-

DUCTION] A les ddpenses de remuneration en cause 
devant la [Commission] dtaient des ddpenses conve-
nues » qu'il aurait donc fallu apprdcier en prdsu-
mant leur prudence. Elles reconnaissent toutes deux 
qu'il dtait loisible a la Commission de conclure que 
la prdsomption dtait rdfutde en ce qui concerne les 
obligations contractuelles obligatoires, mais qu'elle 
a agi ddraisonnablement en ne tenant pas compte de 
la nature immuable des cofits fixes. 

[133] Je suis d' accord. Les ddpenses de remune-
ration visant environ 90 p. 100 de l'effectif obliga-
toire d'Ontario Power Generation dtaient dtablies 
par des conventions collectives contraignantes en 
droit qui imposaient des bartmes de remuneration 
fixes, qui ddterminaient les niveaux de dotation 
et qui garantissaient la sdcuritd d' emploi des em-
ploy& syndiquds. Les ddpenses de remuneration 

20
15

 S
C

C
 4

4 
(C

an
LI

I)
 

206 [2015] 3 S.C.R.ONTARIO  v.  ONTARIO POWER GENERATION    Abella J.

réellement prévues, mais non préétablies. Troisième-
ment, à mon avis, la [Commission] devait soumettre à 
un contrôle de la prudence la partie des dépenses de ré-
munération du secteur nucléaire qui découlait de contrats 
obligatoires conclus avant la demande et la période 
de référence. Pour ce qui est des autres facteurs prési-
dant à la rémunération globale du secteur nucléaire, la 
[Commission] pouvait, en se fondant sur toute la preuve 
disponible, décider s’ils étaient raisonnables ou non. 
Quatrièmement, si un contrôle de la prudence avait été 
effectué, des éléments de preuve auraient pu raisonnable-
ment permettre à la [Commission] de conclure à la réfu-
tation de la présomption de prudence en ce qui a trait aux 
éléments issus des conventions collectives qui influaient 
sur les dépenses. Malheureusement, je constate que nulle 
part dans sa décision la [Commission] ne se livre à une 
telle analyse. Elle regroupe sans distinctions toutes les 
dépenses de rémunération du secteur nucléaire. Elle 
considère qu’elles ont toutes la même origine et qu’au-
cune ne découle d’obligations contractuelles auxquelles 
[Ontario Power Generation] était tenue par une conven-
tion collective conclue avant la demande et la période de 
référence. Enfin, j’estime que, lorsqu’elle se penche sur 
le caractère raisonnable de la rémunération globale du 
secteur nucléaire, la [Commission] commet l’erreur de 
tenir compte d’éléments de preuve ayant vu le jour après 
la conclusion des conventions collectives pour apprécier 
le caractère raisonnable des barèmes de rémunération et 
d’autres dispositions contraignantes des conventions col-
lectives. [par. 75]

[132]	 	 La Cour d’appel souscrit à l’unanimité à 
la conclusion de la juge Aitken et statue que [TRA-

DUCTION] « les dépenses de rémunération en cause 
devant la [Commission] étaient des dépenses conve-
nues » qu’il aurait donc fallu apprécier en présu-
mant leur prudence. Elles reconnaissent toutes deux 
qu’il était loisible à la Commission de conclure que 
la présomption était réfutée en ce qui concerne les 
obligations contractuelles obligatoires, mais qu’elle 
a agi déraisonnablement en ne tenant pas compte de 
la nature immuable des coûts fixes.

[133]	 	 Je suis d’accord. Les dépenses de rémuné-
ration visant environ 90 p. 100 de l’effectif obliga-
toire d’Ontario Power Generation étaient établies 
par des conventions collectives contraignantes en 
droit qui imposaient des barèmes de rémunération 
fixes, qui déterminaient les niveaux de dotation 
et qui garantissaient la sécurité d’emploi des em-
ployés syndiqués. Les dépenses de rémunération 

not predetermined. Third, in my view, the [Board] was 
required to undergo a prudence review in regard to those 
aspects of the nuclear compensation package that arose 
under binding contracts entered prior to the applica-
tion and the test period. In regard to the balance of fac-
tors making up the nuclear compensation package, the 
[Board] was free to determine, based on all available evi-
dence, whether such factors were reasonable. Fourth, had 
a prudence review been undertaken, there was evidence 
upon which the [Board] could reasonably have decided 
that the presumption of prudence had been rebutted in 
regard to those cost factors mandated in the collective 
agreements. Unfortunately, I cannot find anywhere in the 
Decision of the [Board] where such an analysis was un-
dertaken. The [Board] lumped all nuclear compensation 
costs together. It dealt with them as if they all emanated 
from the same type of factors and none reflected contrac-
tual obligations to which the [Ontario Power Generation] 
was bound due to a collective agreement entered prior 
to the application and the test period. Finally, I conclude 
that, when the [Board] was considering the reasonable-
ness of the nuclear compensation package, it erred in 
considering evidence that came into existence after the 
date on which the collective agreements were entered 
when it assessed the reasonableness of the rates of pay 
and other binding provisions in the collective agreements. 
[para. 75]

[132]	 	 The Court of Appeal unanimously agreed 
with Aitken J.’s conclusion, finding that “the com-
pensation costs at issue before the [Board] were 
committed costs” which should therefore have been 
assessed using a presumption of prudence. As they 
both acknowledged, it was open to the Board to 
find that the presumption had been rebutted in con-
nection with the binding contractual obligations, 
but the Board acted unreasonably in failing to take 
the immutable nature of the fixed costs into consid-
eration.

[133]	 	 I agree. The compensation costs for ap-
proximately 90 per cent of Ontario Power Genera-
tion’s regulated workforce were established through 
legally binding collective agreements which ob-
ligated the utility to pay fixed levels of compen-
sation, regulated staffing levels, and provided 
unionized employees with employment security. 
Ontario Power Generation’s compensation costs 
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were therefore overwhelmingly predetermined and 
could not be adjusted by the utility during the rel-
evant period. These are precisely the type of costs 
that the Board referred to in its decision as costs for 
which "[t]here is no opportunity for the company 
to take action to reduce" and which must be sub-
jected to "a prudence review conducted in the man-
ner which includes a presumption of prudence": 
para. 75. 

[134] In my respectful view, failing to acknowl-
edge the legally binding, non-reducible nature of 
the cost commitments reflected in the collective 
agreements and apply the review the Board itself 
said should apply to such costs, rendered its deci-
sion unreasonable. 

Analysis 

[135] Pursuant to s. 78.1(5) of the Ontario En-
ergy Board Act, 1998, upon application from On-
tario Power Generation, the Board is required to 
determine "just and reasonable" payment amounts 
to the utility. In the utility regulation context, the 
phrase "just and reasonable" reflects the aim of 
"navigating the straits" between overcharging a 
utility's customers and underpaying the utility for 
the public service it provides: Verizon Communica-
tions Inc. v. Federal Communications Commission, 
535 U.S. 467 (2002), at p. 481; see also North-
western Utilities Ltd. v. City of Edmonton, [1929] 
S.C.R. 186, at pp. 192-93. 

[136] The methodology adopted by the Board to 
determine "just and reasonable" payments to On-
tario Power Generation draws in part on the regu-
latory concept of "prudence". Prudence is "a legal 
basis for adjudging the meeting of utilities' public 
interest obligations, specifically in regard to rate 
proceedings": Robert E. Burns et al., The Prudent 
Investment Test in the 1980s, report NRRI-84-16, 
The National Regulatory Research Institute, April 
1985, at p. 20. The concept emerged in the early 
20th century as a judicial response to the "mind-
numbing complexity" of other approaches being 

d' Ontario Power Generation etaient donc en tits 
grande partie preetablies et ne pouvaient &re rajus-
tees par l'entreprise au cours de la periode conside-
ree. Il s'agit precisement du type de depenses que la 
Commission qualifie, dans sa decision, de depenses 
a l'egard desquelles [TRADUCTION] « [1]a societe ne 
pouvait prendre de mesures de reduction » et qui 
doivent faire l'objet d'un « contrille de la prudence 
comportant l'application d'une presomption de pru-
dence » (par. 75). 

[134] Soit dit tout en respect, la Commission rend 
une decision deraisonnable en ne reconnaissant pas 
le caract6re contraignant en droit et non reductible 
des depenses auxquelles le service public s'etait en-
gage lors de la signature des conventions collectives 
et en omettant de soumettre ces depenses au contriile 
qui s'imposait pourtant selon elle a leur egard. 

Analyse 

[135] Conformement au par. 78.1(5) de la Loi de 
1998 sur la Commission de l'energie de l'Ontario, 
sur demande d'Ontario Power Generation, la Com-
mission fixe le montant des paiements « justes et 
raisonnables » auxquels a droit le service public. 
Dans le contexte de la reglementation des services 
publics, l' expression « justes et raisonnables » tra-
duit l'objectif qui consiste a [TRADUCITON] « navi-
guer entre les recifs » que sont, d'une part, les tarifs 
excessifs imposes au consommateur et, d'autre part, 
la retribution insuffisante du service public (Verizon 
Communications Inc. c. Federal Communications 
Commission, 535 U.S. 467 (2002), p. 481; voir aussi 
Northwestern Utilities Ltd. c. City of Edmonton, 
[1929] R.C.S. 186, p. 192-193). 

[136] La methode retenue par la Commission 
pour determiner le montant des paiements « justes et 
raisonnables » auxquels a droit Ontario Power Gen-
eration prend en partie appui sur la notion de « pru-
dence ». En droit reglementaire, la prudence offre un 
[TRADUCTION] « fondementjuridique pour se pronon-
cer sur le respect des obligations des services publics 
lides a l'interat public, plus particuli6rement en ce 
qui concerne le processus de tarification » (Robert E. 
Burns et autres, The Prudent Investment Test in the 
1980s, rapport NRRI-84-16, The National Regula-
tory Research Institute, avril 1985, p. 20). Apparue 
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d’Ontario Power Generation étaient donc en très 
grande partie préétablies et ne pouvaient être rajus-
tées par l’entreprise au cours de la période considé-
rée. Il s’agit précisément du type de dépenses que la 
Commission qualifie, dans sa décision, de dépenses 
à l’égard desquelles [TRADUCTION] « [l]a société ne 
pouvait prendre de mesures de réduction » et qui 
doivent faire l’objet d’un « contrôle de la prudence 
comportant l’application d’une présomption de pru-
dence » (par. 75).

[134]	 	 Soit dit tout en respect, la Commission rend 
une décision déraisonnable en ne reconnaissant pas 
le caractère contraignant en droit et non réductible 
des dépenses auxquelles le service public s’était en-
gagé lors de la signature des conventions collectives 
et en omettant de soumettre ces dépenses au contrôle 
qui s’imposait pourtant selon elle à leur égard.

Analyse

[135]	 	 Conformément au par. 78.1(5) de la Loi de 
1998 sur la Commission de l’énergie de l’Ontario, 
sur demande d’Ontario Power Generation, la Com-
mission fixe le montant des paiements « justes et 
raisonnables » auxquels a droit le service public. 
Dans le contexte de la réglementation des services 
publics, l’expression « justes et raisonnables » tra-
duit l’objectif qui consiste à [TRADUCTION] « navi-
guer entre les récifs » que sont, d’une part, les tarifs 
excessifs imposés au consommateur et, d’autre part, 
la rétribution insuffisante du service public (Verizon 
Communications Inc. c. Federal Communications 
Commission, 535 U.S. 467 (2002), p. 481; voir aussi 
Northwestern Utilities Ltd. c. City of Edmonton, 
[1929] R.C.S. 186, p. 192-193).

[136]	 	 La méthode retenue par la Commission 
pour déterminer le montant des paiements « justes et 
raisonnables » auxquels a droit Ontario Power Gen
eration prend en partie appui sur la notion de « pru-
dence ». En droit réglementaire, la prudence offre un 
[TRADUCTION] « fondement juridique pour se pronon-
cer sur le respect des obligations des services publics 
liées à l’intérêt public, plus particulièrement en ce 
qui concerne le processus de tarification » (Robert E. 
Burns et autres, The Prudent Investment Test in the 
1980s, rapport NRRI-84-16, The National Regula-
tory Research Institute, avril 1985, p. 20). Apparue 

were therefore overwhelmingly predetermined and 
could not be adjusted by the utility during the rel-
evant period. These are precisely the type of costs 
that the Board referred to in its decision as costs for 
which “[t]here is no opportunity for the company 
to take action to reduce” and which must be sub-
jected to “a prudence review conducted in the man-
ner which includes a presumption of prudence”: 
para. 75.

[134]	 	 In my respectful view, failing to acknowl-
edge the legally binding, non-reducible nature of 
the cost commitments reflected in the collective 
agreements and apply the review the Board itself 
said should apply to such costs, rendered its deci-
sion unreasonable.

Analysis

[135]	 	 Pursuant to s. 78.1(5) of the Ontario En-
ergy Board Act, 1998, upon application from On-
tario Power Generation, the Board is required to 
determine “just and reasonable” payment amounts 
to the utility. In the utility regulation context, the 
phrase “just and reasonable” reflects the aim of 
“navigating the straits” between overcharging a 
utility’s customers and underpaying the utility for 
the public service it provides: Verizon Communica-
tions Inc. v. Federal Communications Commission, 
535 U.S. 467 (2002), at p.  481; see also North-
western Utilities Ltd. v. City of Edmonton, [1929] 
S.C.R. 186, at pp. 192-93.

[136]	 	 The methodology adopted by the Board to 
determine “just and reasonable” payments to On-
tario Power Generation draws in part on the regu-
latory concept of “prudence”. Prudence is “a legal 
basis for adjudging the meeting of utilities’ public 
interest obligations, specifically in regard to rate 
proceedings”: Robert E. Burns et al., The Prudent 
Investment Test in the 1980s, report NRRI-84-16, 
The National Regulatory Research Institute, April 
1985, at p. 20. The concept emerged in the early 
20th century as a judicial response to the “mind-
numbing complexity” of other approaches being 
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used by regulators to determine "just and reason-
able" amounts, and introduced a legal presumption 
that a regulated utility has acted reasonably: Veri-
zon Communications, at p. 482. As Justice Brandeis 
famously explained in 1923: 

The term prudent investment is not used in a critical 
sense. There should not be excluded from the finding 
of the base, investments which, under ordinary circum-
stances, would be deemed reasonable. The term is ap-
plied for the purpose of excluding what might be found 
to be dishonest or obviously wasteful or imprudent ex-
penditures. Every investment may be assumed to have 
been made in the exercise of reasonable judgment, unless 
the contrary is shown. [Emphasis added.] 

(State of Missouri ex rel. Southwestern Bell Tele-
phone Co. v. Public Service Commission of Mis-
souri, 262 U.S. 276 (1923), at p. 289, fn. 1, per 
Brandeis J., dissenting) 

[137] The presumption of prudence is the start-
ing point for the type of examination the Board 
calls a "prudence review". In undertaking a pru-
dence review, the Board applies a "well-established 
set of principles": 

• Decisions made by the utility's management should 
generally be presumed to be prudent unless chal-
lenged on reasonable grounds. 

• To be prudent, a decision must have been reasonable 
under the circumstances that were known or ought 
to have been known to the utility at the time the de-
cision was made. 

• Hindsight should not be used in determining pru-
dence, although consideration of the outcome of the 
decision may legitimately be used to overcome the 
presumption of prudence. 

• Prudence must be determined in a retrospective fac-
tual inquiry, in that the evidence must be concerned 
with the time the decision was made and must be 

au début du 20e siècle, cette notion jurisprudentielle 
visait à remédier à la [TRADUCTION] « complexité 
paralysante » des approches différentes utilisées par 
les organismes de réglementation pour arrêter des 
montants « justes et raisonnables », et elle présumait 
que le service public réglementé avait agi raisonna-
blement (Verizon Communications, p. 482). Ainsi, 
comme l'explique le juge Brandeis dans un extrait 
bien connu datant de 1923 : 

[TRADUCTION] L'emploi de l'expression « investis-
sement prudent » n'est pas décisif. L'établissement de 
la base de tarification ne devrait pas exclure les investis-
sements qui, dans des circonstances ordinaires, seraient 
considérés raisonnables. Cet emploi vise plutôt à exclure 
les dépenses qui pourraient être jugées malhonnêtes ou 
manifestement excessives ou imprudentes. On peut sup-
poser que tout investissement considéré a été fait dans 
l'exercice d'un jugement raisonnable, sauf preuve du 
contraire. [Je souligne.] 

(State of Missouri ex rel. Southwestern Bell Te-
lephone Co. c. Public Service Commission of Mis-
souri, 262 U.S. 276 (1923), p. 289, note 1, le juge 
Brandeis (dissident)) 

[137] La présomption de prudence constitue le 
point de départ de l'examen que la Commission 
appelle [TRADUCTION] « contrôle de la prudence ». 
Lorsqu'elle entreprend ce contrôle de la prudence, la 
Commission applique un « ensemble bien établi de 
principes » : 

[TRADUCTION] 

• La décision de la direction du service public est gé-
néralement présumée prudente, sauf contestation 
pour motifs valables. 

• Pour qu'elle soit prudente, la décision doit être rai-
sonnable eu égard aux circonstances que connaissait 
ou qu'aurait dû connaître le service public au mo-
ment où il l'a prise. 

• Le recul est exclu dans l'appréciation de la pru-
dence, même lorsque les conséquences de la dé-
cision peuvent légitimement servir à réfuter la 
présomption de prudence. 

• La prudence est appréciée dans le cadre d'une ana-
lyse factuelle rétrospective en ce que la preuve doit 
porter sur le moment où la décision a été prise et 
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au début du 20e siècle, cette notion jurisprudentielle 
visait à remédier à la [TRADUCTION] « complexité 
paralysante » des approches différentes utilisées par 
les organismes de réglementation pour arrêter des 
montants « justes et raisonnables », et elle présumait 
que le service public réglementé avait agi raisonna-
blement (Verizon Communications, p. 482). Ainsi, 
comme l’explique le juge Brandeis dans un extrait 
bien connu datant de 1923 :

	 [TRADUCTION] L’emploi de l’expression «  investis-
sement prudent » n’est pas décisif. L’établissement de 
la base de tarification ne devrait pas exclure les investis-
sements qui, dans des circonstances ordinaires, seraient 
considérés raisonnables. Cet emploi vise plutôt à exclure 
les dépenses qui pourraient être jugées malhonnêtes ou 
manifestement excessives ou imprudentes. On peut sup-
poser que tout investissement considéré a été fait dans 
l’exercice d’un jugement raisonnable, sauf preuve du 
contraire. [Je souligne.]

(State of Missouri ex rel. Southwestern Bell Te-
lephone Co. c. Public Service Commission of Mis-
souri, 262 U.S. 276 (1923), p. 289, note 1, le juge 
Brandeis (dissident))

[137]	 	 La présomption de prudence constitue le 
point de départ de l’examen que la Commission 
appelle [TRADUCTION] « contrôle de la prudence ». 
Lorsqu’elle entreprend ce contrôle de la prudence, la 
Commission applique un « ensemble bien établi de 
principes » :

[TRADUCTION]

•	 La décision de la direction du service public est gé-
néralement présumée prudente, sauf contestation 
pour motifs valables.

•	 Pour qu’elle soit prudente, la décision doit être rai-
sonnable eu égard aux circonstances que connaissait 
ou qu’aurait dû connaître le service public au mo-
ment où il l’a prise.

•	 Le recul est exclu dans l’appréciation de la pru-
dence, même lorsque les conséquences de la dé-
cision peuvent légitimement servir à réfuter la 
présomption de prudence.

•	 La prudence est appréciée dans le cadre d’une ana-
lyse factuelle rétrospective en ce que la preuve doit 
porter sur le moment où la décision a été prise et 

used by regulators to determine “just and reason-
able” amounts, and introduced a legal presumption 
that a regulated utility has acted reasonably: Veri-
zon Communications, at p. 482. As Justice Brandeis 
famously explained in 1923:

	 The term prudent investment is not used in a critical 
sense. There should not be excluded from the finding 
of the base, investments which, under ordinary circum-
stances, would be deemed reasonable. The term is ap-
plied for the purpose of excluding what might be found 
to be dishonest or obviously wasteful or imprudent ex-
penditures. Every investment may be assumed to have 
been made in the exercise of reasonable judgment, unless 
the contrary is shown. [Emphasis added.]

(State of Missouri ex rel. Southwestern Bell Tele-
phone Co. v. Public Service Commission of Mis-
souri, 262 U.S. 276 (1923), at p. 289, fn. 1, per 
Brandeis J., dissenting)

[137]	 	 The presumption of prudence is the start-
ing point for the type of examination the Board 
calls a “prudence review”. In undertaking a pru-
dence review, the Board applies a “well-established 
set of principles”:

•	 Decisions made by the utility’s management should 
generally be presumed to be prudent unless chal-
lenged on reasonable grounds.

•	 To be prudent, a decision must have been reasonable 
under the circumstances that were known or ought 
to have been known to the utility at the time the de-
cision was made.

•	 Hindsight should not be used in determining pru-
dence, although consideration of the outcome of the 
decision may legitimately be used to overcome the 
presumption of prudence.

•	 Prudence must be determined in a retrospective fac-
tual inquiry, in that the evidence must be concerned 
with the time the decision was made and must be 
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based on facts about the elements that could or did 
enter into the decision at the time. 

(Enersource Hydro Mississauga Inc. (Re), 2012 
LNONOEB 373 (QL), at para. 55, citing Enbridge 
Gas Distribution Inc. (Re), 2002 LNONOEB 4 (QL), 
at para. 3.12.2.) 

[138] This form of prudence review, including a 
presumption of prudence and a ban on hindsight, 
was endorsed by the Board and by the Ontario 
Court of Appeal as an appropriate method to deter-
mine "just and reasonable" rates in Enbridge Gas 
Distribution Inc. (Re), at paras. 3.12.1 to 3.12.5, 
aff'd Enbridge Gas Distribution Inc. v. Ontario En-
ergy Board (2006), 210 O.A.C. 4, at paras. 8 and 
10-12. 

[139] In the case before us, however, the Board 
decided not to submit all costs to a prudence re-
view. Instead, it stated that it would use two kinds 
of review. The first would apply to "forecast costs", 
that is, those over which a utility retains discretion 
and can still be reduced or avoided. It explained 
in its reasons that it would review such costs us-
ing a wide range of evidence, and that the onus was 
on the utility to demonstrate that its forecast costs 
were reasonable: 

When considering forecast costs, the onus is on the com-
pany to make its case and to support its claim that the 
forecast expenditures are reasonable. The company pro-
vides a wide spectrum of such evidence, including busi-
ness cases, trend analysis, benchmarking data, etc. The 
test is not dishonesty, negligence, or wasteful loss; the 
test is reasonableness. And in assessing reasonableness, 
the Board is not constrained to consider only factors per-
taining to [Ontario Power Generation]. The Board has 
the discretion to find forecast costs unreasonable based 
on the evidence — and that evidence may be related to 
the cost/benefit analysis, the impact on ratepayers, com-
parisons with other entities, or other considerations. 

reposer sur des faits quant aux éléments qui ont pu 
entrer en ligne de compte ou qui sont effectivement 
entrés en ligne de compte dans la décision. 

(Enersource Hydro Mississauga Inc. (Re), 2012 
LNONOEB 373 (QL), par. 55, citant Enbridge Gas 
Distribution Inc. (Re), 2002 LNONOEB 4 (QL), 
par. 3.12.2.) 

[138] Dans Enbridge Gas Distribution Inc. (Re), 
par. 3.12.1 à 3.12.5, conf. par Enbridge Gas Dis-
tribution Inc. c. Ontario Energy Board (2006), 210 
O.A.C. 4, par. 8 et 10-12, la Commission et la Cour 
d'appel de l'Ontario considèrent ce contrôle —
qui comporte l'application d'une présomption de 
prudence et exclut le recul — comme la méthode 
appropriée pour fixer des tarifs « justes et raison-
nables ». 

[139] Toutefois, dans la présente affaire, la Com-
mission choisit de ne pas soumettre toutes les dé-
penses à un contrôle de la prudence. Elle dit plutôt 
recourir à deux examens. Le premier s'appliquerait 
aux « dépenses prévues », soit celles à l'égard des-
quelles le service public conserve un pouvoir dis-
crétionnaire et qu'il peut toujours réduire ou éviter. 
Dans ses motifs, la Commission explique qu'elle 
examine ces dépenses au regard d'une vaste gamme 
d'éléments de preuve et qu'il incombe au service 
public de démontrer le caractère raisonnable de ses 
dépenses : 

[TRADUCTION] Lors de l'examen des dépenses pré-
vues, il incombe à la société d'établir le bien-fondé de 
sa demande et d'étayer son allégation selon laquelle ces 
dépenses sont raisonnables. Elle doit fournir un large 
éventail d'éléments de preuve en ce sens, notamment 
des analyses de rentabilité et de tendances, des données 
de référence, etc. Le critère applicable n'est pas celui de 
la malhonnêteté, de la négligence ou de la perte menant 
au gaspillage, mais bien celui du caractère raisonnable. 
Et dans l'appréciation du caractère raisonnable, la Com-
mission n'est pas tenue d'examiner uniquement les don-
nées qui intéressent [Ontario Power Generation]. Elle a 
le pouvoir discrétionnaire de conclure que les dépenses 
prévues sont déraisonnables au vu de la preuve, laquelle 
peut se rapporter à l'analyse coût/bénéfice, à l'incidence 
sur les consommateurs, aux comparaisons avec d'autres 
entités ou à autre chose. 
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reposer sur des faits quant aux éléments qui ont pu 
entrer en ligne de compte ou qui sont effectivement 
entrés en ligne de compte dans la décision.

(Enersource Hydro Mississauga Inc. (Re), 2012 
LNONOEB 373 (QL), par. 55, citant Enbridge Gas 
Distribution Inc. (Re), 2002 LNONOEB 4 (QL), 
par. 3.12.2.)

[138]	 	 Dans Enbridge Gas Distribution Inc. (Re), 
par. 3.12.1 à 3.12.5, conf. par Enbridge Gas Dis-
tribution Inc. c. Ontario Energy Board (2006), 210 
O.A.C. 4, par. 8 et 10-12, la Commission et la Cour 
d’appel de l’Ontario considèrent ce contrôle — 
qui comporte l’application d’une présomption de 
prudence et exclut le recul — comme la méthode 
appropriée pour fixer des tarifs « justes et raison-
nables ».

[139]	 	 Toutefois, dans la présente affaire, la Com-
mission choisit de ne pas soumettre toutes les dé-
penses à un contrôle de la prudence. Elle dit plutôt 
recourir à deux examens. Le premier s’appliquerait 
aux « dépenses prévues », soit celles à l’égard des-
quelles le service public conserve un pouvoir dis-
crétionnaire et qu’il peut toujours réduire ou éviter. 
Dans ses motifs, la Commission explique qu’elle 
examine ces dépenses au regard d’une vaste gamme 
d’éléments de preuve et qu’il incombe au service 
public de démontrer le caractère raisonnable de ses 
dépenses :

[TRADUCTION] Lors de l’examen des dépenses pré-
vues, il incombe à la société d’établir le bien-fondé de 
sa demande et d’étayer son allégation selon laquelle ces 
dépenses sont raisonnables. Elle doit fournir un large 
éventail d’éléments de preuve en ce sens, notamment 
des analyses de rentabilité et de tendances, des données 
de référence, etc. Le critère applicable n’est pas celui de 
la malhonnêteté, de la négligence ou de la perte menant 
au gaspillage, mais bien celui du caractère raisonnable. 
Et dans l’appréciation du caractère raisonnable, la Com-
mission n’est pas tenue d’examiner uniquement les don-
nées qui intéressent [Ontario Power Generation]. Elle a 
le pouvoir discrétionnaire de conclure que les dépenses 
prévues sont déraisonnables au vu de la preuve, laquelle 
peut se rapporter à l’analyse coût/bénéfice, à l’incidence 
sur les consommateurs, aux comparaisons avec d’autres 
entités ou à autre chose.

based on facts about the elements that could or did 
enter into the decision at the time.

(Enersource Hydro Mississauga Inc. (Re), 2012 
LNONOEB 373 (QL), at para. 55, citing Enbridge 
Gas Distribution Inc. (Re), 2002 LNONOEB 4 (QL),  
at para. 3.12.2.)

[138]	 	 This form of prudence review, including a 
presumption of prudence and a ban on hindsight, 
was endorsed by the Board and by the Ontario 
Court of Appeal as an appropriate method to deter-
mine “just and reasonable” rates in Enbridge Gas 
Distribution Inc. (Re), at paras. 3.12.1 to 3.12.5, 
aff’d Enbridge Gas Distribution Inc. v. Ontario En-
ergy Board (2006), 210 O.A.C. 4, at paras. 8 and 
10-12.

[139]	 	 In the case before us, however, the Board 
decided not to submit all costs to a prudence re-
view. Instead, it stated that it would use two kinds 
of review. The first would apply to “forecast costs”, 
that is, those over which a utility retains discretion 
and can still be reduced or avoided. It explained 
in its reasons that it would review such costs us-
ing a wide range of evidence, and that the onus was 
on the utility to demonstrate that its forecast costs 
were reasonable:

When considering forecast costs, the onus is on the com-
pany to make its case and to support its claim that the 
forecast expenditures are reasonable. The company pro-
vides a wide spectrum of such evidence, including busi-
ness cases, trend analysis, benchmarking data, etc. The 
test is not dishonesty, negligence, or wasteful loss; the 
test is reasonableness. And in assessing reasonableness, 
the Board is not constrained to consider only factors per-
taining to [Ontario Power Generation]. The Board has 
the discretion to find forecast costs unreasonable based 
on the evidence — and that evidence may be related to 
the cost/benefit analysis, the impact on ratepayers, com-
parisons with other entities, or other considerations.
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The benefit of a forward test period is that the com-
pany has the benefit of the Board's decision in advance 
regarding the recovery of forecast costs. To the extent 
costs are disallowed, for example, a forward test period 
provides the company with the opportunity to adjust its 
plans accordingly. In other words, there is not necessar-
ily any cost borne by shareholders (unless the company 
decides to continue to spend at the higher level in any 
event). [paras. 74-75] 

[140] A different approach, the Board said, would 
be applied to those costs the company could not 
"take action to reduce". These costs, sometimes 
called "committed costs", represent binding com-
mitments that leave a utility with no discretion about 
whether to make the payment. The Board explained 
that it evaluates these costs using a "prudence re-
view", which includes a presumption that the costs 
were prudently incurred: 

Somewhat different considerations will come into play 
when undertaking an after-the-fact prudence review. In 
the case of an after-the-fact prudence review, if the Board 
disallows a cost, it is necessarily borne by the share-
holder. There is no opportunity for the company to take 
action to reduce the cost at that point. For this reason, the 
Board concludes there is a difference between the two 
types of examination, with the after-the-fact review be-
ing a prudence review conducted in the manner which 
includes a presumption of prudence. [para. 75] 

[141] In Enersource Hydro Mississauga Inc. (Re), 
for example, the Board concluded that it had to con-
duct a prudence review when evaluating the costs 
that Enersource had already incurred: 

This issue concerns expenditures which have largely 
already been incurred by the company. . . . Given that 
the issue concerns past expenditures which are now in 
dispute, the Board must conduct a prudence review. 
[para. 55] 

[142] As the Board said in its reasons, the pru-
dence review makes sense for committed costs be-
cause disallowing costs Ontario Power Generation 
cannot avoid, forces the utility to pay out of pocket 

L'avantage d'une période de référence ultérieure est 
qu'elle permet à la société de connaître à l'avance la 
décision de la Commission concernant le recouvrement 
de dépenses prévues. Par exemple, lorsque des dépenses 
sont refusées, la société peut modifier ses plans en consé-
quence. Autrement dit, l'actionnaire n'a pas nécessai-
rement à assumer un coût (à moins que la société ne 
décide, en tout état de cause, de maintenir les dépenses 
jugées excessives). [par. 74-75] 

[140] Selon la Commission, une démarche diffé-
rente serait suivie pour les dépenses à l'égard des-
quelles la société ne pouvait [TRADUCIION] « prendre 
de mesures de réduction ». Ces dépenses, parfois 
appelées « dépenses convenues », résultent d'obli-
gations contractuelles qui excluent tout pouvoir 
discrétionnaire permettant au service public de ne 
pas les acquitter. La Commission explique qu'elle 
jauge ces dépenses en se livrant à un « contrôle de 
la prudence » qui comporte l'application d'une pré-
somption selon laquelle les dépenses ont été faites 
de manière prudente : 

[TRADUCTION] Des considérations quelque peu diffé-
rentes entreront en jeu lors d'un contrôle de la prudence 
après coup. La dépense que la Commission refusera 
alors d'approuver sera nécessairement assumée par l'ac-
tionnaire. La société ne pourra plus prendre de mesures 
de réduction à son égard. C'est pourquoi la Commission 
estime qu'il existe une différence entre les deux types 
d'examen, le contrôle après coup constituant un contrôle 
de la prudence assorti d'une présomption de prudence. 
[par. 75] 

[141] À titre d'exemple, dans Enersource Hy-
dro Mississauga Inc. (Re), la Commission conclut 
qu'elle doit effectuer un contrôle de la prudence 
pour apprécier les dépenses qu'Enersource a déjà 
faites : 

[TRADUCTION] Le présent dossier porte sur des dé-
penses que la société a déjà faites en grande partie. [. . .] 
Comme il est question de dépenses antérieures qui sont 
aujourd'hui contestées, la Commission doit effectuer un 
contrôle de la prudence. [par. 55] 

[142] Comme le dit la Commission dans ses 
motifs, il est logique de soumettre à un contrôle 
de la prudence des dépenses convenues, car refu-
ser d'approuver des dépenses auxquelles Ontario 
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	 L’avantage d’une période de référence ultérieure est 
qu’elle permet à la société de connaître à l’avance la 
décision de la Commission concernant le recouvrement 
de dépenses prévues. Par exemple, lorsque des dépenses 
sont refusées, la société peut modifier ses plans en consé-
quence. Autrement dit, l’actionnaire n’a pas nécessai-
rement à assumer un coût (à moins que la société ne 
décide, en tout état de cause, de maintenir les dépenses 
jugées excessives). [par. 74-75]

[140]	 	 Selon la Commission, une démarche diffé-
rente serait suivie pour les dépenses à l’égard des-
quelles la société ne pouvait [TRADUCTION] « prendre 
de mesures de réduction ». Ces dépenses, parfois 
appelées « dépenses convenues », résultent d’obli-
gations contractuelles qui excluent tout pouvoir 
discrétionnaire permettant au service public de ne 
pas les acquitter. La Commission explique qu’elle 
jauge ces dépenses en se livrant à un « contrôle de 
la prudence » qui comporte l’application d’une pré-
somption selon laquelle les dépenses ont été faites 
de manière prudente :

[TRADUCTION] Des considérations quelque peu diffé-
rentes entreront en jeu lors d’un contrôle de la prudence 
après  coup.  La dépense que la Commission refusera 
alors d’approuver sera nécessairement assumée par l’ac-
tionnaire. La société ne pourra plus prendre de mesures 
de réduction à son égard. C’est pourquoi la Commission 
estime qu’il existe une différence entre les deux types 
d’examen, le contrôle après coup constituant un contrôle 
de la prudence assorti d’une présomption de prudence. 
[par. 75]

[141]	 	 À titre d’exemple, dans Enersource Hy-
dro Mississauga Inc. (Re), la Commission conclut 
qu’elle doit effectuer un contrôle de la prudence 
pour apprécier les dépenses qu’Enersource a déjà 
faites :

	 [TRADUCTION] Le présent dossier porte sur des dé-
penses que la société a déjà faites en grande partie. [. . .] 
Comme il est question de dépenses antérieures qui sont 
aujourd’hui contestées, la Commission doit effectuer un 
contrôle de la prudence. [par. 55]

[142]	 	 Comme le dit la Commission dans ses 
motifs, il est logique de soumettre à un contrôle 
de la prudence des dépenses convenues, car refu-
ser d’approuver des dépenses auxquelles Ontario 

	 The benefit of a forward test period is that the com-
pany has the benefit of the Board’s decision in advance 
regarding the recovery of forecast costs. To the extent 
costs are disallowed, for example, a forward test period 
provides the company with the opportunity to adjust its 
plans accordingly. In other words, there is not necessar-
ily any cost borne by shareholders (unless the company 
decides to continue to spend at the higher level in any 
event). [paras. 74-75]

[140]	 	 A different approach, the Board said, would 
be applied to those costs the company could not 
“take action to reduce”. These costs, sometimes 
called “committed costs”, represent binding com-
mitments that leave a utility with no discretion about 
whether to make the payment. The Board explained 
that it evaluates these costs using a “prudence re-
view”, which includes a presumption that the costs 
were prudently incurred:

Somewhat different considerations will come into play 
when undertaking an after-the-fact prudence review. In 
the case of an after-the-fact prudence review, if the Board 
disallows a cost, it is necessarily borne by the share-
holder. There is no opportunity for the company to take 
action to reduce the cost at that point. For this reason, the 
Board concludes there is a difference between the two 
types of examination, with the after-the-fact review be-
ing a prudence review conducted in the manner which 
includes a presumption of prudence. [para. 75]

[141]	 	 In Enersource Hydro Mississauga Inc. (Re), 
for example, the Board concluded that it had to con-
duct a prudence review when evaluating the costs 
that Enersource had already incurred:

	 This issue concerns expenditures which have largely 
already been incurred by the company. . . . Given that 
the issue concerns past expenditures which are now in 
dispute, the Board must conduct a prudence review. 
[para. 55]

[142]	 	 As the Board said in its reasons, the pru-
dence review makes sense for committed costs be-
cause disallowing costs Ontario Power Generation 
cannot avoid, forces the utility to pay out of pocket 
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for expenses it has already incurred. This could neg-
atively affect Ontario Power Generation's ability to 
operate, leading the utility to restructure its relation-
ships with the financial community and its service 
providers, or even lead to bankruptcy: see Burns et 
al., at pp. 129-65. These outcomes would "increase 
capital costs and utility rates above the levels that 
would exist with a limited prudence penalty", forc-
ing Ontario consumers to pay higher electricity bills: 
Burns et al., at p. vi. 

[143] The issue in this appeal therefore centres 
on the Board assessing all compensation costs in 
Ontario Power Generation's collective agreements 
as adjustable forecast costs, without determining 
whether any of them were costs for which "[t]here 
is no opportunity for the company to take action 
to reduce" (para. 75). The Board did not actually 
call them forecast costs, but by saying that "col-
lective agreements may make it difficult to elimi-
nate positions quickly" and that "changes to union 
contracts . . . will take time" (paras. 346 and 352), 
the Board was clearly treating them as reducible 
in theory. Moreover, the fact that it failed to apply 
the prudence review it said it would apply to non-
reducible costs confirms that it saw the collectively 
bargained commitments as adjustable. 

[144] The Board did not explain why it consid-
ered compensation costs in collective agreements 
to be adjustable forecast costs, but the effect of its 
approach was to deprive Ontario Power Generation 
of the benefit of the Board's assessment methodol-
ogy that treats committed costs differently. In my 
respectful view, the Board's failure to separately as-
sess the compensation costs committed as a result 
of the collective agreements from other compensa-
tion costs, ignored not only its own methodological 
template, but labour law as well. 

Power Generation ne peut se soustraire oblige le 
service public a acquitter sur ses propres deniers 
des depenses dep. faites. Cela pourrait nuire au 
bon fonctionnement d' Ontario Power Generation 
et l'amener a restructurer ses liens avec les milieux 
financiers et ses fournisseurs de services, voire a 
faire faillite (voir Burns et autres, p. 129-165). Des 
lors, [TRADUCTION] « les cofits en capital et les ta-
rifs seraient superieurs a ce qu'ils auraient ete si 
une sanction moderde avait resulte de l'application 
du principe de prudence », de sorte que le consom-
mateur ontarien serait contraint de payer des tarifs 
d'electricite plus &eves (Burns et autres, p. vi). 

[143] Le present pourvoi a donc pour objet la 
decision de la Commission de considerer toutes les 
depenses de remuneration issues des conventions 
collectives d'Ontario Power Generation comme des 
depenses prevues ajustables, sans se demander s'il 
s'agit en partie de depenses pour lesquelles [TRADUC-
TION] « [1]a societe ne pouvait prendre de mesures 
de reduction » (par. 75). La Commission ne les qua-
lifie pas a proprement parler de depenses prevues, 
mais lorsqu'elle affirme que « les conventions col-
lectives peuvent rendre ardue l'elimination rapide de 
certains postes » et que « modifier des conventions 
collectives [. . .] prend du temps » (par. 346 et 352), 
elle considere clairement qu'il s'agit de depenses 
theoriquement compressibles. De plus, l'omission 
de soumettre celles-ci au contr6le de la prudence 
qu'elle dit pourtant s'appliquer aux depenses non 
reductibles confirme 1' assimilation des obligations 
issues de negociations collectives a des obligations 
ajustables. 

[144] La Commission ne dit pas pourquoi elle 
estime que les depenses de remuneration issues 
des conventions collectives constituent des de-
penses prevues ajustables, mais par 1' adoption de 
son approche, elle empeche Ontario Power Gen-
eration de beneficier de l'application de sa methode 
d' appreciation qui considere differemment les de-
penses convenues. A mon humble avis, en omettant 
d'apprecier les depenses de remuneration issues 
des conventions collectives separement des autres 
depenses de remuneration, la Commission mecon-
nail a la fois son propre cadre methodologique et le 
droit du travail. 
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Power Generation ne peut se soustraire oblige le 
service public à acquitter sur ses propres deniers 
des dépenses déjà faites. Cela pourrait nuire au 
bon fonctionnement d’Ontario Power Generation 
et l’amener à restructurer ses liens avec les milieux 
financiers et ses fournisseurs de services, voire à 
faire faillite (voir Burns et autres, p. 129-165). Dès 
lors, [TRADUCTION] « les coûts en capital et les ta-
rifs seraient supérieurs à ce qu’ils auraient été si 
une sanction modérée avait résulté de l’application 
du principe de prudence », de sorte que le consom-
mateur ontarien serait contraint de payer des tarifs 
d’électricité plus élevés (Burns et autres, p. vi).

[143]	 	 Le présent pourvoi a donc pour objet la 
décision de la Commission de considérer toutes les 
dépenses de rémunération issues des conventions 
collectives d’Ontario Power Generation comme des 
dépenses prévues ajustables, sans se demander s’il 
s’agit en partie de dépenses pour lesquelles [TRADUC-

TION] « [l]a société ne pouvait prendre de mesures 
de réduction » (par. 75). La Commission ne les qua-
lifie pas à proprement parler de dépenses prévues, 
mais lorsqu’elle affirme que « les conventions col-
lectives peuvent rendre ardue l’élimination rapide de 
certains postes » et que « modifier des conventions 
collectives [. . .] prend du temps » (par. 346 et 352), 
elle considère clairement qu’il s’agit de dépenses 
théoriquement compressibles. De plus, l’omission 
de soumettre celles-ci au contrôle de la prudence 
qu’elle dit pourtant s’appliquer aux dépenses non 
réductibles confirme l’assimilation des obligations 
issues de négociations collectives à des obligations 
ajustables.

[144]	 	 La Commission ne dit pas pourquoi elle 
estime que les dépenses de rémunération issues 
des conventions collectives constituent des dé-
penses prévues ajustables, mais par l’adoption de 
son approche, elle empêche Ontario Power Gen
eration de bénéficier de l’application de sa méthode 
d’appréciation qui considère différemment les dé-
penses convenues. À mon humble avis, en omettant 
d’apprécier les dépenses de rémunération issues 
des conventions collectives séparément des autres 
dépenses de rémunération, la Commission mécon-
naît à la fois son propre cadre méthodologique et le 
droit du travail.

for expenses it has already incurred. This could neg-
atively affect Ontario Power Generation’s ability to 
operate, leading the utility to restructure its relation-
ships with the financial community and its service 
providers, or even lead to bankruptcy: see Burns et 
al., at pp. 129-65. These outcomes would “increase 
capital costs and utility rates above the levels that 
would exist with a limited prudence penalty”, forc-
ing Ontario consumers to pay higher electricity bills: 
Burns et al., at p. vi.

[143]	 	 The issue in this appeal therefore centres 
on the Board assessing all compensation costs in 
Ontario Power Generation’s collective agreements 
as adjustable forecast costs, without determining 
whether any of them were costs for which “[t]here 
is no opportunity for the company to take action 
to reduce” (para. 75). The Board did not actually 
call them forecast costs, but by saying that “col-
lective agreements may make it difficult to elimi-
nate positions quickly” and that “changes to union 
contracts . . . will take time” (paras. 346 and 352), 
the Board was clearly treating them as reducible 
in theory. Moreover, the fact that it failed to apply 
the prudence review it said it would apply to non-
reducible costs confirms that it saw the collectively 
bargained commitments as adjustable.

[144]	 	 The Board did not explain why it consid-
ered compensation costs in collective agreements 
to be adjustable forecast costs, but the effect of its 
approach was to deprive Ontario Power Generation 
of the benefit of the Board’s assessment methodol-
ogy that treats committed costs differently. In my 
respectful view, the Board’s failure to separately as-
sess the compensation costs committed as a result 
of the collective agreements from other compensa-
tion costs, ignored not only its own methodological 
template, but labour law as well.
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[145] Ontario Power Generation was a party to 
binding collective agreements with the Power Work-
ers' Union and the Society of Energy Professionals 
covering most of the relevant period. At the time of 
the application, it had already entered into a collec-
tive agreement with the Power Workers' Union for 
the period of April 1, 2009 to March 31, 2012. 

[146] Its collective agreement with the Society 
of Energy Professionals, which required resolution 
by binding mediation-arbitration in the event of 
contract negotiations disputes, expired on Decem-
ber 31, 2010. As a result of a bargaining impasse, 
the terms of a new collective agreement for Janu-
ary 1, 2011 to December 31, 2012 were imposed 
by legally binding arbitration: Ontario Power Gen-
eration v. Society of Energy Professionals, [2011] 
O.L.A.A. No. 117 (QL). 

[147] The collective agreements with the Power 
Workers' Union and the Society of Energy Profes-
sionals prescribed the compensation rates for staff 
positions held by represented employees, strictly 
regulated staff levels at Ontario Power Genera-
tion's facilities, and limited the utility's ability to 
unilaterally reduce its compensation rates and staff-
ing levels. The collective agreement with the Power 
Workers' Union, for example, stipulated that there 
would be no involuntary layoffs during the term of 
the agreement. Instead, Ontario Power Generation 
would be required either to relocate surplus staff or 
offer severance in accordance with rates set out in 
predetermined agreements between the utility and 
the union: "Collective Agreement between On-
tario Power Generation Inc. and Power Workers' 
Union", April 1, 2009 to March 31, 2012, at art. 11. 

[148] Similarly, Ontario Power Generation's col-
lective agreement with the Society of Energy Pro-
fessionals severely limited the utility's bargaining 
power and control over compensation levels. When 
the contract between Ontario Power Generation and 

[145] Ontario Power Generation etait partie a des 
conventions collectives obligatoires qui etaient in-
tervenues avec le Syndicat des travailleurs et travail-
leuses du secteur energetique et Society of Energy 
Professionals et qui s' appliquaient pendant la plus 
grande partie de la periode consideree. A 1'époque 
de la demande, elle avait déjà conclu une convention 
collective avec le Syndicat des travailleurs et travail-
leuses du secteur energetique pour la periode com-
prise entre le t er avril 2009 et le 31 mars 2012. 

[146] La convention collective intervenue avec 
Society of Energy Professionals et imposant la me-
diation-arbitrage pour le reglement des differends 
pendant des negociations collectives a expire le 
31 decembre 2010. Par suite d'une impasse dans les 
negociations, les conditions d'une nouvelle conven-
tion collective pour la periode du t er janvier 2011 au 
31 decembre 2012 ont ete imposees par voie d' ar-
bitrage obligatoire (Ontario Power Generation c. 
Society of Energy Professionals, [2011] O.L.A.A. 
No. 117 (QL)). 

[147] Les conventions collectives conclues avec 
les deux syndicats prescrivaient les bar6mes de 
remuneration des employes syndiques, reglemen-
taient rigoureusement les niveaux de dotation aux 
installations d' Ontario Power Generation et limi-
taient le pouvoir du service public de reduire uni-
lateralement ses bar6mes de remuneration et ses 
niveaux de dotation. Par exemple, la convention 
collective conclue avec le Syndicat des travailleurs 
et travailleuses du secteur energetique prevoyait 
qu'il n'y aurait aucun licenciement pendant la du-
ree de son application. Bien au contraire, Ontario 
Power Generation serait contrainte soit de reaffec-
ter tout employe excedentaire, soit de lui offrir une 
indemnite de depart selon les bar6mes etablis au 
prealable par le service public et le syndicat (« Col-
lective Agreement between Ontario Power Gen-
eration Inc. and Power Workers' Union », l er avril 
2009 au 31 mars 2012, art. 11). 

[148] De mame, la convention collective conclue 
avec Society of Energy Professionals limitait gran-
dement le pouvoir du service public de negocier et 
de determiner les bar6mes de remuneration. A l'ex-
piration de cette convention le 31 decembre 2010, 
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[145]	 	 Ontario Power Generation était partie à des 
conventions collectives obligatoires qui étaient in-
tervenues avec le Syndicat des travailleurs et travail-
leuses du secteur énergétique et Society of Energy 
Professionals et qui s’appliquaient pendant la plus 
grande partie de la période considérée. À l’époque 
de la demande, elle avait déjà conclu une convention 
collective avec le Syndicat des travailleurs et travail-
leuses du secteur énergétique pour la période com-
prise entre le 1er avril 2009 et le 31 mars 2012.

[146]	 	 La convention collective intervenue avec 
Society of Energy Professionals et imposant la mé-
diation-arbitrage pour le règlement des différends 
pendant des négociations collectives a expiré le 
31 décembre 2010. Par suite d’une impasse dans les 
négociations, les conditions d’une nouvelle conven-
tion collective pour la période du 1er janvier 2011 au 
31 décembre 2012 ont été imposées par voie d’ar-
bitrage obligatoire (Ontario Power Generation c. 
Society of Energy Professionals, [2011] O.L.A.A. 
No. 117 (QL)).

[147]	 	 Les conventions collectives conclues avec 
les deux syndicats prescrivaient les barèmes de 
rémunération des employés syndiqués, réglemen-
taient rigoureusement les niveaux de dotation aux 
installations d’Ontario Power Generation et limi-
taient le pouvoir du service public de réduire uni-
latéralement ses barèmes de rémunération et ses 
niveaux de dotation. Par exemple, la convention 
collective conclue avec le Syndicat des travailleurs 
et travailleuses du secteur énergétique prévoyait 
qu’il n’y aurait aucun licenciement pendant la du-
rée de son application. Bien au contraire, Ontario 
Power Generation serait contrainte soit de réaffec-
ter tout employé excédentaire, soit de lui offrir une 
indemnité de départ selon les barèmes établis au 
préalable par le service public et le syndicat (« Col-
lective Agreement between Ontario Power Gen
eration Inc. and Power Workers’ Union », 1er avril 
2009 au 31 mars 2012, art. 11).

[148]	 	 De même, la convention collective conclue 
avec Society of Energy Professionals limitait gran-
dement le pouvoir du service public de négocier et 
de déterminer les barèmes de rémunération. À l’ex-
piration de cette convention le 31 décembre 2010, 

[145]	 	 Ontario Power Generation was a party to 
binding collective agreements with the Power Work-
ers’ Union and the Society of Energy Professionals 
covering most of the relevant period. At the time of 
the application, it had already entered into a collec-
tive agreement with the Power Workers’ Union for 
the period of April 1, 2009 to March 31, 2012.

[146]	 	 Its collective agreement with the Society 
of Energy Professionals, which required resolution 
by binding mediation-arbitration in the event of 
contract negotiations disputes, expired on Decem-
ber 31, 2010. As a result of a bargaining impasse, 
the terms of a new collective agreement for Janu-
ary 1, 2011 to December 31, 2012 were imposed 
by legally binding arbitration: Ontario Power Gen-
eration v. Society of Energy Professionals, [2011] 
O.L.A.A. No. 117 (QL).

[147]	 	 The collective agreements with the Power 
Workers’ Union and the Society of Energy Profes-
sionals prescribed the compensation rates for staff 
positions held by represented employees, strictly 
regulated staff levels at Ontario Power Genera-
tion’s facilities, and limited the utility’s ability to 
unilaterally reduce its compensation rates and staff-
ing levels. The collective agreement with the Power 
Workers’ Union, for example, stipulated that there 
would be no involuntary layoffs during the term of 
the agreement. Instead, Ontario Power Generation 
would be required either to relocate surplus staff or 
offer severance in accordance with rates set out in 
predetermined agreements between the utility and 
the union: “Collective Agreement between On-
tario Power Generation Inc. and Power Workers’ 
Union”, April 1, 2009 to March 31, 2012, at art. 11.

[148]	 	 Similarly, Ontario Power Generation’s col-
lective agreement with the Society of Energy Pro-
fessionals severely limited the utility’s bargaining 
power and control over compensation levels. When 
the contract between Ontario Power Generation and 
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the Society of Energy Professionals expired on De-
cember 31, 2010, the utility's bargaining position 
had been that its sole shareholder, the Province of 
Ontario, had directed that there be a zero net com-
pensation increase over the next two-year term. The 
parties could not reach an agreement and the dis-
pute was therefore referred to binding arbitration 
as required by previous negotiations. The resulting 
award by Kevin M. Burkett provided mandatory 
across-the-board wage increases of 3 per cent on 
January 1, 2011, 2 per cent on January 1, 2012, and 
a further 1 per cent on April 1, 2012: Ontario Power 
Generation v. Society of Energy Professionals, at 
paras. 1, 9, and 28. 

[149] The obligations contained in these collec-
tive agreements were immutable and legally binding 
commitments: Labour Relations Act, 1995, s. 56. 
As a result, Ontario Power Generation was prohib-
ited from unilaterally reducing the staffing levels, 
wages, or benefits of its unionized workforce. These 
agreements therefore did not just leave the utility 
"with limited flexibility regarding overall compen-
sation rates or staffing levels", as the majority notes 
(at para. 84), they made it illegal for the utility to 
alter the compensation and staffing levels of 90 per 
cent of its regulated workforce in a manner that was 
inconsistent with its commitments under the agree-
ments. 

[150] Instead, the Board, applying the method-
ology it said it would use for the utility's forecast 
costs, put the onus on Ontario Power Generation to 
prove the reasonableness of its costs and concluded 
that it had failed to provide "compelling evidence" 
or "documentation or analysis" to justify compen-
sation levels: para. 347. Had the Board used the ap-
proach it said it would use for costs the company 
had "no opportunity . . . to reduce", it would have 
used an after-the-fact prudence review, with a re-
buttable presumption that the utility's expenditures 
were reasonable. 

le service public défendait la position de son unique 
actionnaire, la province d'Ontario, à savoir l'exclu-
sion de toute augmentation nette des salaires pen-
dant les deux années suivantes. Les parties n'ont pu 
parvenir à un accord, de sorte que le dossier a été 
renvoyé à l'arbitrage obligatoire comme convenu 
lors de négociations précédentes. Dans sa décision, 
l'arbitre Kevin M. Burkett a ordonné une augmen-
tation générale des salaires de 3 p. 100 le l er janvier 
2011, de 2 p. 100 le l er janvier 2012 et, en sus, de 
1 p. 100 le l er avril 2012 (Ontario Power Genera-
tion c. Society of Energy Professionals, par. 1, 9 et 
28). 

[149] Les obligations contractées dans ces con-
ventions collectives constituaient des engagements 
immuables ayant force obligatoire (Loi de 1995 sur 
les relations de travail, art. 56). Il était donc interdit à 
Ontario Power Generation de réduire unilatéralement 
les niveaux de dotation, les salaires ou les avantages 
sociaux de ses employés syndiqués. Contrairement 
à ce qu'affirment les juges majoritaires (par. 84), 
ces conventions ne laissaient pas seulement « peu 
de marge de manoeuvre quant aux barèmes de ré-
munération et aux niveaux de dotation dans leur 
ensemble », elles rendaient illégale la modification 
par le service public — d'une manière incompatible 
avec les engagements qu'il y prenait — des barèmes 
de rémunération et des niveaux de dotation quant à 
90 p. 100 de son effectif obligatoire. 

[150] En appliquant la méthode qu'elle a dit 
qu'elle utiliserait à l'égard des dépenses prévues du 
service public, la Commission oblige en fait Onta-
rio Power Generation à prouver le caractère raison-
nable de ses dépenses et conclut que l'entreprise 
n'a présenté ni [TRADUCTION] « preuve convain-
cante », ni « documents ou analyses » qui justifient 
les barèmes de rémunération (par. 347). Si elle 
avait eu recours à l'approche qu'elle a dit qu'elle 
utiliserait pour les dépenses à l'égard desquelles la 
société ne pouvait « prendre de mesures de réduc-
tion », la Commission aurait contrôlé la prudence 
des dépenses après coup et appliqué la présomption 
réfutable selon laquelle elles étaient raisonnables. 
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le service public défendait la position de son unique 
actionnaire, la province d’Ontario, à savoir l’exclu-
sion de toute augmentation nette des salaires pen-
dant les deux années suivantes. Les parties n’ont pu 
parvenir à un accord, de sorte que le dossier a été 
renvoyé à l’arbitrage obligatoire comme convenu 
lors de négociations précédentes. Dans sa décision, 
l’arbitre Kevin M. Burkett a ordonné une augmen-
tation générale des salaires de 3 p. 100 le 1er janvier 
2011, de 2 p. 100 le 1er janvier 2012 et, en sus, de 
1 p. 100 le 1er avril 2012 (Ontario Power Genera-
tion c. Society of Energy Professionals, par. 1, 9 et 
28).

[149]	 	 Les obligations contractées dans ces con- 
ventions collectives constituaient des engagements 
immuables ayant force obligatoire (Loi de 1995 sur 
les relations de travail, art. 56). Il était donc interdit à 
Ontario Power Generation de réduire unilatéralement 
les niveaux de dotation, les salaires ou les avantages 
sociaux de ses employés syndiqués. Contrairement 
à ce qu’affirment les juges majoritaires (par. 84), 
ces conventions ne laissaient pas seulement « peu 
de marge de manœuvre quant aux barèmes de ré-
munération et aux niveaux de dotation  dans leur 
ensemble », elles rendaient illégale la modification 
par le service public — d’une manière incompatible 
avec les engagements qu’il y prenait — des barèmes 
de rémunération et des niveaux de dotation quant à 
90 p. 100 de son effectif obligatoire.

[150]	 	 En appliquant la méthode qu’elle a dit 
qu’elle utiliserait à l’égard des dépenses prévues du 
service public, la Commission oblige en fait Onta-
rio Power Generation à prouver le caractère raison-
nable de ses dépenses et conclut que l’entreprise 
n’a présenté ni [TRADUCTION] «  preuve convain-
cante », ni « documents ou analyses » qui justifient 
les barèmes de rémunération (par. 347). Si elle 
avait eu recours à l’approche qu’elle a dit qu’elle 
utiliserait pour les dépenses à l’égard desquelles la 
société ne pouvait « prendre de mesures de réduc-
tion », la Commission aurait contrôlé la prudence 
des dépenses après coup et appliqué la présomption 
réfutable selon laquelle elles étaient raisonnables.

the Society of Energy Professionals expired on De-
cember 31, 2010, the utility’s bargaining position 
had been that its sole shareholder, the Province of 
Ontario, had directed that there be a zero net com-
pensation increase over the next two-year term. The 
parties could not reach an agreement and the dis-
pute was therefore referred to binding arbitration 
as required by previous negotiations. The resulting 
award by Kevin M. Burkett provided mandatory 
across-the-board wage increases of 3 per cent on 
January 1, 2011, 2 per cent on January 1, 2012, and 
a further 1 per cent on April 1, 2012: Ontario Power 
Generation v. Society of Energy Professionals, at 
paras. 1, 9, and 28.

[149]	 	 The obligations contained in these collec-
tive agreements were immutable and legally binding 
commitments: Labour Relations Act, 1995, s. 56. 
As a result, Ontario Power Generation was prohib-
ited from unilaterally reducing the staffing levels, 
wages, or benefits of its unionized workforce. These 
agreements therefore did not just leave the utility 
“with limited flexibility regarding overall compen-
sation rates or staffing levels”, as the majority notes 
(at para. 84), they made it illegal for the utility to 
alter the compensation and staffing levels of 90 per 
cent of its regulated workforce in a manner that was 
inconsistent with its commitments under the agree-
ments.

[150]	 	 Instead, the Board, applying the method-
ology it said it would use for the utility’s forecast 
costs, put the onus on Ontario Power Generation to 
prove the reasonableness of its costs and concluded 
that it had failed to provide “compelling evidence” 
or “documentation or analysis” to justify compen-
sation levels: para. 347. Had the Board used the ap-
proach it said it would use for costs the company 
had “no opportunity . . . to reduce”, it would have 
used an after-the-fact prudence review, with a re-
buttable presumption that the utility’s expenditures 
were reasonable.
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[151] Applying a prudence review to these com-
pensation costs would hardly, as the majority sug-
gests, "have conflicted with the burden of proof in 
the Ontario Energy Board Act, 1998". To interpret 
the burden of proof in s. 78.1(6) of the Ontario En-
ergy Board Act, 1998 so strictly would essentially 
prevent the Board from ever conducting a prudence 
review, notwithstanding that it has comfortably done 
so in the past and stated, even in its reasons in this 
case, that it would review committed costs using an 
"after-the-fact prudence review" which "includes 
a presumption of prudence". Under the majority's 
logic, however, since a prudence review always in-
volves a presumption of prudence, the Board would 
not only be limiting its methodological flexibility, it 
would be in breach of the Act. 

[152] The application of a prudence review does 
not shield the utility's compensation costs from 
scrutiny. As the Court of Appeal observed, a pru-
dence review 

does not mean that the [Board] is powerless to review 
the compensation rates for [Ontario Power Generation's] 
unionized staff positions or the number of those posi-
tions. In a prudence review, the evidence may show that 
the presumption of prudently incurred costs should be 
set aside, and that the committed compensation rates and 
staffing levels were not reasonable; however, the [Board] 
cannot resort to hindsight, and must consider what was 
known or ought to have been known at the time. A pru-
dence review allows for such an outcome, and permits 
the [Board] both to fulfill its statutory mandate and to 
serve as a market proxy, while maintaining a fair balance 
between [Ontario Power Generation] and its customers. 
[para. 38] 

[153] The majority's suggestion (at para. 114) 
that "if the legislature had intended for costs under 
collective agreements to also be inevitably imposed 
on consumers, it would not have seen fit to grant 

[151] Contrairement a ce que soutiennent les 
juges majoritaires, appliquer le contr6le de la 
prudence a ces depenses de remuneration serait 
difficilement « incompatible avec le fardeau de 
preuve que prevoit la Loi de 1998 sur la Commis-
sion de l'energie de l'Ontario ». Considerer que le 
par. 78.1(6) de la Loi de 1998 sur la Commission de 
l'energie de l'Ontario prevoit un fardeau de preuve 
aussi strict a essentiellement pour effet d'emp&her 
totalement la Commission d' effectuer des contr6les 
de la prudence, alors qu'elle en a effectues sans dif-
ficulte dans le passé et qu'elle a affirme — comme 
dans ses motifs en l'espke — qu'il y a lieu de sou-
mettre les depenses convenues a « un contr6le de 
la prudence arts coup, [. . .1 comportant l'applica-
tion d'une presomption de prudence ». Or, suivant 
le raisonnement des juges majoritaires, comme le 
contr6le de la prudence presume toujours la pru-
dence, la Commission ne verrait pas seulement sa 
marge de manoeuvre reduite sur le plan methodolo-
gigue, mais elle contreviendrait aussi a la Loi. 

[152] L' application du principe de la prudence 
ne soustrait pas les depenses de remuneration du 
service public a tout examen. Comme le fait remar-
quer la Cour d'appel, le contr6le de la prudence 

[TRADUCTION] n'ecarte pas la possibilite que la [Com-
mission] puisse contr0ler les bar6mes de remuneration 
applicables aux employes syndiques d' [Ontario Power 
Generation] ou le nombre de leurs postes. Lors d'un tel 
contr0le, it peut ressortir de la preuve, d'une part, que 
la presomption selon laquelle les depenses ont ete faites 
de mani6re prudente doit etre &art& et, d'autre part, 
que les bar6mes de remuneration et les niveaux de do-
tation convenus ne sont pas raisonnables; cependant, la 
[Commission] ne peut se prononcer avec le recul, mais 
doit tenir compte de ce qui etait connu ou qui aurait du" 
l'etre a l'epoque. Le contr0le de la prudence admet un 
tel resultat et permet a la [Commission] de s' acquitter 
de son mandat legal et de jouer son role de substitut du 
marche tout en assurant un juste equilibre entre les int& 
rets d' [Ontario Power Generation] et ceux de ses clients. 
[par. 38] 

[153] L' affirmation des juges majoritaires selon 
laquelle, « si le legislateur avait voulu que les de-
penses [. . .] issues [de conventions collectives] se 
repercutent inevitablement sur les consommateurs, it 
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[151]	 	 Contrairement à ce que soutiennent les 
juges majoritaires, appliquer le contrôle de la 
prudence à ces dépenses de rémunération serait 
difficilement «  incompatible avec le fardeau de 
preuve que prévoit la Loi de 1998 sur la Commis-
sion de l’énergie de l’Ontario ». Considérer que le 
par. 78.1(6) de la Loi de 1998 sur la Commission de 
l’énergie de l’Ontario prévoit un fardeau de preuve 
aussi strict a essentiellement pour effet d’empêcher 
totalement la Commission d’effectuer des contrôles 
de la prudence, alors qu’elle en a effectués sans dif-
ficulté dans le passé et qu’elle a affirmé — comme 
dans ses motifs en l’espèce — qu’il y a lieu de sou-
mettre les dépenses convenues à « un contrôle de 
la prudence après coup, [. . .] comportant l’applica-
tion d’une présomption de prudence ». Or, suivant 
le raisonnement des juges majoritaires, comme le 
contrôle de la prudence présume toujours la pru-
dence, la Commission ne verrait pas seulement sa 
marge de manœuvre réduite sur le plan méthodolo-
gique, mais elle contreviendrait aussi à la Loi.

[152]	 	 L’application du principe de la prudence 
ne soustrait pas les dépenses de rémunération du 
service public à tout examen. Comme le fait remar-
quer la Cour d’appel, le contrôle de la prudence

[TRADUCTION] n’écarte pas la possibilité que la [Com-
mission] puisse contrôler les barèmes de rémunération 
applicables aux employés syndiqués d’[Ontario Power 
Generation] ou le nombre de leurs postes. Lors d’un tel 
contrôle, il peut ressortir de la preuve, d’une part, que 
la présomption selon laquelle les dépenses ont été faites 
de manière prudente doit être écartée et, d’autre part, 
que les barèmes de rémunération et les niveaux de do-
tation convenus ne sont pas raisonnables; cependant, la 
[Commission] ne peut se prononcer avec le recul, mais 
doit tenir compte de ce qui était connu ou qui aurait dû 
l’être à l’époque. Le contrôle de la prudence admet un 
tel résultat et permet à la [Commission] de s’acquitter 
de son mandat légal et de jouer son rôle de substitut du 
marché tout en assurant un juste équilibre entre les inté-
rêts d’[Ontario Power Generation] et ceux de ses clients. 
[par. 38]

[153]	 	 L’affirmation des juges majoritaires selon 
laquelle, « si le législateur avait voulu que les dé-
penses [. . .] issues [de conventions collectives] se 
répercutent inévitablement sur les consommateurs, il 

[151]	 	 Applying a prudence review to these com-
pensation costs would hardly, as the majority sug-
gests, “have conflicted with the burden of proof in 
the Ontario Energy Board Act, 1998”. To interpret 
the burden of proof in s. 78.1(6) of the Ontario En-
ergy Board Act, 1998 so strictly would essentially 
prevent the Board from ever conducting a prudence 
review, notwithstanding that it has comfortably done 
so in the past and stated, even in its reasons in this 
case, that it would review committed costs using an 
“after-the-fact prudence review” which “includes 
a presumption of prudence”. Under the majority’s 
logic, however, since a prudence review always in-
volves a presumption of prudence, the Board would 
not only be limiting its methodological flexibility, it 
would be in breach of the Act.

[152]	 	 The application of a prudence review does 
not shield the utility’s compensation costs from 
scrutiny. As the Court of Appeal observed, a pru-
dence review

does not mean that the [Board] is powerless to review 
the compensation rates for [Ontario Power Generation’s] 
unionized staff positions or the number of those posi-
tions. In a prudence review, the evidence may show that 
the presumption of prudently incurred costs should be 
set aside, and that the committed compensation rates and 
staffing levels were not reasonable; however, the [Board] 
cannot resort to hindsight, and must consider what was 
known or ought to have been known at the time. A pru-
dence review allows for such an outcome, and permits 
the [Board] both to fulfill its statutory mandate and to 
serve as a market proxy, while maintaining a fair balance 
between [Ontario Power Generation] and its customers. 
[para. 38]

[153]	 	 The majority’s suggestion (at para. 114) 
that “if the legislature had intended for costs under 
collective agreements to also be inevitably imposed 
on consumers, it would not have seen fit to grant 
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the Board oversight of utility compensation costs", 
is puzzling. The legislature did not intend for any 
costs to be "inevitably" imposed on consumers. 
What it intended was to give the Board authority 
to determine just and reasonable payment amounts 
based on Ontario Power Generation's existing and 
proposed commitments. Neither collective agree-
ments nor any other contractual obligations were 
intended to be "inevitably" imposed. They were in-
tended to be inevitably considered in the balance. 
But it is precisely because of the unique nature of 
binding commitments that the Board said it would 
impose a different kind of review on these costs. 

[154] It may well be that Ontario Power Genera-
tion has the ability to manage some staffing levels 
through attrition or other mechanisms that did not 
breach the utility's commitments under its collec-
tive agreements, and that these costs may therefore 
properly be characterized as forecast costs. But 
no factual findings were made by the Board about 
the extent of any such flexibility. There is in fact 
no evidence in the record, nor any evidence cited 
in the Board's decision, setting out what proportion 
of Ontario Power Generation's compensation costs 
were fixed and what proportion remained subject to 
the utility's discretion. The Board made virtually 
no findings of fact regarding the extent to which 
the utility could reduce its collectively bargained 
compensation costs. On the contrary, the Board, as 
Aitken J. noted, "lumped" all compensation costs 
together, acknowledged that reducing those in the 
collective agreements would "take time" and "be 
difficult", and dealt with them as globally adjust-
able. 

[155] Given that collective agreements are legally 
binding, it was unreasonable for the Board to as-
sume that Ontario Power Generation could reduce 
the costs fixed by these contracts in the absence 
of any evidence to that effect. To use the majority's 

n'aurait pas juge opportun d'investir la Commission 
du pouvoir de surveiller les depenses de remunera-
tion d'un service public » (par. 114), laisse perplexe. 
Le legislateur ne voulait pas que toute depense se 
repercute « inevitablement » sur les consomma-
teurs. Son intention etait de dormer a la Commission 
le pouvoir d'areeter des paiements justes et raison-
nables en fonction des engagements actuels et proje-
tes d' Ontario Power Generation. Ni les conventions 
collectives ni aucune autre obligation contractuelle 
ne devaient « inevitablement » se repercuter sur qui 
que ce soit. Cependant, elles devaient inevitablement 
peser dans la balance. Or, c'est precisement la na-
ture unique des engagements contraignants qu' a in-
voquee la Commission lorsqu'elle a affirme qu'elle 
soumettrait ces depenses a un contrille different. 

[154] Il se peut fort bien qu'Ontario Power Gen-
eration puisse modifier certains niveaux de dotation 
par voie d'attrition ou grace a d'autres mecanismes 
qui ne vont pas a l'encontre de ses obligations sui-
vant les conventions collectives. Il se peut fort bien 
aussi que les depenses puissent donc etre assimildes 
a juste titre a des depenses prevues. La Commis-
sion ne tire toutefois aucune conclusion de fait sur 
l'etendue d'une telle marge de manceuvre. En fait, 
aucun element du dossier ou de la preuve invoquee 
par la Commission n'indique dans quelle propor-
tion les depenses de remuneration d'Ontario Power 
Generation sont fixes et dans quelle proportion elles 
demeurent assujetties au pouvoir discretionnaire du 
service public. La Commission ne tire pour ainsi 
dire aucune conclusion de fait quant a savoir dans 
quelle mesure l'entreprise pouvait reduire ses de-
penses de remuneration issues des conventions col-
lectives. Au contraire, comme le souligne la juge 
Aitken, la Commission [TRADUCTION] « regroupe » 
sans distinctions toutes les depenses lides a la remu-
neration, reconnalt que la reduction de celles issues 
des conventions collectives « prend[rait] du temps » 
et « [serait] ardue », et consid6re qu'elles sont glo-
balement ajustables. 

[155] Comme les conventions collectives sont 
contraignantes en droit, it &aft deraisonnable que 
la Commission presume qu'Ontario Power Gen-
eration pouvait reduire les depenses determindes 
par ces contrats en l'absence de toute preuve en ce 
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n’aurait pas jugé opportun d’investir la Commission 
du pouvoir de surveiller les dépenses de rémunéra-
tion d’un service public » (par. 114), laisse perplexe. 
Le législateur ne voulait pas que toute dépense se 
répercute «  inévitablement  » sur les consomma-
teurs. Son intention était de donner à la Commission 
le pouvoir d’arrêter des paiements justes et raison-
nables en fonction des engagements actuels et proje-
tés d’Ontario Power Generation. Ni les conventions 
collectives ni aucune autre obligation contractuelle 
ne devaient « inévitablement » se répercuter sur qui 
que ce soit. Cependant, elles devaient inévitablement 
peser dans la balance. Or, c’est précisément la na-
ture unique des engagements contraignants qu’a in-
voquée la Commission lorsqu’elle a affirmé qu’elle 
soumettrait ces dépenses à un contrôle différent.

[154]	 	 Il se peut fort bien qu’Ontario Power Gen
eration puisse modifier certains niveaux de dotation 
par voie d’attrition ou grâce à d’autres mécanismes 
qui ne vont pas à l’encontre de ses obligations sui-
vant les conventions collectives. Il se peut fort bien 
aussi que les dépenses puissent donc être assimilées 
à juste titre à des dépenses prévues. La Commis-
sion ne tire toutefois aucune conclusion de fait sur 
l’étendue d’une telle marge de manœuvre. En fait, 
aucun élément du dossier ou de la preuve invoquée 
par la Commission n’indique dans quelle propor-
tion les dépenses de rémunération d’Ontario Power 
Generation sont fixes et dans quelle proportion elles 
demeurent assujetties au pouvoir discrétionnaire du 
service public. La Commission ne tire pour ainsi 
dire aucune conclusion de fait quant à savoir dans 
quelle mesure l’entreprise pouvait réduire ses dé-
penses de rémunération issues des conventions col-
lectives. Au contraire, comme le souligne la juge 
Aitken, la Commission [TRADUCTION] « regroupe » 
sans distinctions toutes les dépenses liées à la rému-
nération, reconnaît que la réduction de celles issues 
des conventions collectives « prend[rait] du temps » 
et « [serait] ardue », et considère qu’elles sont glo-
balement ajustables.

[155]	 	 Comme les conventions collectives sont 
contraignantes en droit, il était déraisonnable que 
la Commission présume qu’Ontario Power Gen
eration pouvait réduire les dépenses déterminées 
par ces contrats en l’absence de toute preuve en ce 

the Board oversight of utility compensation costs”, 
is puzzling. The legislature did not intend for any 
costs to be “inevitably” imposed on consumers. 
What it intended was to give the Board authority 
to determine just and reasonable payment amounts 
based on Ontario Power Generation’s existing and 
proposed commitments. Neither collective agree-
ments nor any other contractual obligations were 
intended to be “inevitably” imposed. They were in-
tended to be inevitably considered in the balance. 
But it is precisely because of the unique nature of 
binding commitments that the Board said it would 
impose a different kind of review on these costs.

[154]	 	 It may well be that Ontario Power Genera-
tion has the ability to manage some staffing levels 
through attrition or other mechanisms that did not 
breach the utility’s commitments under its collec-
tive agreements, and that these costs may therefore 
properly be characterized as forecast costs. But 
no factual findings were made by the Board about 
the extent of any such flexibility. There is in fact 
no evidence in the record, nor any evidence cited 
in the Board’s decision, setting out what proportion 
of Ontario Power Generation’s compensation costs 
were fixed and what proportion remained subject to 
the utility’s discretion. The Board made virtually 
no findings of fact regarding the extent to which 
the utility could reduce its collectively bargained 
compensation costs. On the contrary, the Board, as 
Aitken J. noted, “lumped” all compensation costs 
together, acknowledged that reducing those in the 
collective agreements would “take time” and “be 
difficult”, and dealt with them as globally adjust-
able.

[155]	 	 Given that collective agreements are legally 
binding, it was unreasonable for the Board to as-
sume that Ontario Power Generation could reduce 
the costs fixed by these contracts in the absence  
of any evidence to that effect. To use the majority’s 
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words, these costs are "legal obligations that leave 
[the utility] with no discretion as to whether to make 
the payment in the future" (para. 82). According 
to the Board's own methodology, costs for which 
"[t]here is no opportunity for the company to take 
action to reduce" are entitled to "a presumption of 
prudence": para. 75. 

[156] Disallowing costs that Ontario Power Gen-
eration is legally required to pay as a result of its 
collective agreements, would force the utility and 
the Province of Ontario, the sole shareholder, to 
make up the difference elsewhere. This includes the 
possibility that Ontario Power Generation would be 
forced to reduce investment in the development of 
capacity and facilities. And because Ontario Power 
Generation is Ontario's largest electricity generator, 
it may not only threaten the "financial viability" of 
the province's electricity industry, it could also im-
peril the assurance of reliable electricity service. 

[157] The majority nonetheless assumes that the 
ongoing relationship between Ontario Power Gen-
eration and the unions should give the Board greater 
latitude in disallowing the collectively bargained 
compensation costs than it would have had if it 
applied a no-hindsight, presumption-of-prudence 
analysis. It also accepts the Board's conclusion that 
Ontario Power Generation's collectively bargained 
compensation costs may be "excessive", and there-
fore concludes that the Board was reasonable in 
choosing to avoid the "prudence" test in order to 
so find. This approach finds no support even in the 
methodology the Board set out for itself for evaluat-
ing just and reasonable payment amounts. 

[158] In my respectful view, selecting a test 
which is more likely to confirm an assumption that 
collectively bargained costs are excessive, miscon-
ceives the point of the exercise, namely, to determine 

sens. Pour reprendre les propos des juges majori-
taires, ces depenses correspondent a des « obliga-
tions qui dcartent tout pouvoir discretionnaire [. . .] 
permettant [au service public] de ne pas acquitter la 
somme ulterieurement » (par. 82). Selon la propre 
methode de la Commission, les depenses a l'egard 
desquelles [TRADUCTION] « [1]a societe ne pouvait 
prendre de mesures de reduction » beneficient 
d'une « presomption de prudence » (par. 75). 

[156] Refuser d' approuver des depenses qu'On-
tario Power Generation est juridiquement tenue 
d' acquitter en raison de ses conventions collectives 
obligerait le service public et son seul actionnaire, la 
province d' Ontario, a combler la difference en pui-
sant ailleurs. Ontario Power Generation pourrait no-
tamment etre forcee de reduire ses investissements 
dans l'accroissement de sa capacity et dans 1' ame-
lioration de ses installations. Et, comme it s'agit 
du plus grand producteur d'electricite de 1' Ontario, 
un tel refus pourrait non seulement nuire a la « via-
bilite financi6re » du secteur de l' electricity de la 
province, mais egalement mettre en peril la garantie 
d'un service d'electricite fiable. 

[157] Les juges majoritaires tiennent cependant 
pour acquis que la relation continue entre Ontario 
Power Generation et les syndicats devrait conferer a 
la Commission, relativement aux depenses de remu-
neration issues de negociations collectives, un pou-
voir de refus plus grand que celui dont elle beneficie 
dans le cadre d'une analyse qui exclut le recul et 
presume la prudence. Its font droit egalement a la 
conclusion de la Commission selon laquelle les 
depenses de remuneration issues de negociations 
collectives auxquelles Ontario Power Generation 
a participe pourraient etre [TRADUCTION] « exces-
sives » et concluent donc que la Commission a agi 
raisonnablement en dcartant le principe de la « pru-
dence » pour arriver a sa conclusion. Leur approche 
ne trouve aucun appui, pas marne dans la methode 
que la Commission etablit elle-marne pour determi-
ner le montant de paiements justes et raisonnables. 

[158] En tout respect pour l' opinion contraire, 
en choisissant un crit6re eminemment susceptible 
de confirmer l'hypoth6se que les depenses issues 
de negociations collectives sont excessives, on se 
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sens. Pour reprendre les propos des juges majori-
taires, ces dépenses correspondent à des « obliga-
tions qui écartent tout pouvoir discrétionnaire [. . .] 
permettant [au service public] de ne pas acquitter la 
somme ultérieurement » (par. 82). Selon la propre 
méthode de la Commission, les dépenses à l’égard 
desquelles [TRADUCTION] « [l]a société ne pouvait 
prendre de mesures de réduction  » bénéficient 
d’une « présomption de prudence » (par. 75).

[156]	 	 Refuser d’approuver des dépenses qu’On-
tario Power Generation est juridiquement tenue 
d’acquitter en raison de ses conventions collectives 
obligerait le service public et son seul actionnaire, la 
province d’Ontario, à combler la différence en pui-
sant ailleurs. Ontario Power Generation pourrait no-
tamment être forcée de réduire ses investissements 
dans l’accroissement de sa capacité et dans l’amé-
lioration de ses installations. Et, comme il s’agit 
du plus grand producteur d’électricité de l’Ontario, 
un tel refus pourrait non seulement nuire à la « via-
bilité financière » du secteur de l’électricité de la 
province, mais également mettre en péril la garantie 
d’un service d’électricité fiable.

[157]	 	 Les juges majoritaires tiennent cependant 
pour acquis que la relation continue entre Ontario 
Power Generation et les syndicats devrait conférer à 
la Commission, relativement aux dépenses de rému-
nération issues de négociations collectives, un pou-
voir de refus plus grand que celui dont elle bénéficie 
dans le cadre d’une analyse qui exclut le recul et 
présume la prudence. Ils font droit également à la 
conclusion de la Commission selon laquelle les 
dépenses de rémunération issues de négociations 
collectives auxquelles Ontario Power Generation 
a participé pourraient être [TRADUCTION] « exces-
sives » et concluent donc que la Commission a agi 
raisonnablement en écartant le principe de la « pru-
dence » pour arriver à sa conclusion. Leur approche 
ne trouve aucun appui, pas même dans la méthode 
que la Commission établit elle-même pour détermi-
ner le montant de paiements justes et raisonnables.

[158]	 	 En tout respect pour l’opinion contraire, 
en choisissant un critère éminemment susceptible 
de confirmer l’hypothèse que les dépenses issues 
de négociations collectives sont excessives, on se 

words, these costs are “legal obligations that leave 
[the utility] with no discretion as to whether to make 
the payment in the future” (para. 82). According 
to the Board’s own methodology, costs for which  
“[t]here is no opportunity for the company to take 
action to reduce” are entitled to “a presumption of 
prudence”: para. 75.

[156]	 	 Disallowing costs that Ontario Power Gen-
eration is legally required to pay as a result of its 
collective agreements, would force the utility and 
the Province of Ontario, the sole shareholder, to 
make up the difference elsewhere. This includes the 
possibility that Ontario Power Generation would be 
forced to reduce investment in the development of 
capacity and facilities. And because Ontario Power 
Generation is Ontario’s largest electricity generator, 
it may not only threaten the “financial viability” of 
the province’s electricity industry, it could also im-
peril the assurance of reliable electricity service.

[157]	 	 The majority nonetheless assumes that the  
ongoing relationship between Ontario Power Gen-
eration and the unions should give the Board greater 
latitude in disallowing the collectively bargained 
compensation costs than it would have had if it 
applied a no-hindsight, presumption-of-prudence 
analysis. It also accepts the Board’s conclusion that 
Ontario Power Generation’s collectively bargained 
compensation costs may be “excessive”, and there-
fore concludes that the Board was reasonable in 
choosing to avoid the “prudence” test in order to 
so find. This approach finds no support even in the 
methodology the Board set out for itself for evaluat-
ing just and reasonable payment amounts.

[158]	 	 In my respectful view, selecting a test 
which is more likely to confirm an assumption that 
collectively bargained costs are excessive, miscon-
ceives the point of the exercise, namely, to determine 

20
15

 S
C

C
 4

4 
(C

an
LI

I)



[2015] 3 R.C.S. ONTARIO c. ONTARIO POWER GENERATION La juge Abella 217 

whether those costs were in fact excessive. Blaming 
collective bargaining for what are assumed to be ex-
cessive costs, imposes, with respect, the appearance 
of an ideologically driven conclusion on what is in-
tended to be a principled methodology based on a 
distinction between committed and forecast costs, 
not between costs which are collectively bargained 
and those which are not. 

[159] I recognize that the Board has wide dis-
cretion to fix payment amounts that are "just and 
reasonable" and, subject to certain limitations, to 
"establish the . . . methodology" used to determine 
such amounts: O. Reg. 53/05, s. 6, Ontario Energy 
Board Act, 1998, s. 78.1. That said, once the Board 
establishes a methodology to determine what is just 
and reasonable, it is, at the very least, required to 
faithfully apply that approach: see TransCanada 
Pipelines Ltd. v. National Energy Board (2004), 319 
N.R. 171 (F.C.A.), at paras. 30-32, per Rothstein 
J.A. This does not mean that collective agreements 
"supersede" or "trump" the Board's authority to fix 
payment amounts; it means that once the Board se-
lects a methodology for itself for the exercise of its 
discretion, it is required to follow it. Absent meth-
odological clarity and predictability, Ontario Power 
Generation would be left in the dark about how 
to determine what expenditures and investments 
to make and how to present them to the Board for 
review. Wandering sporadically from approach to 
approach, or failing to apply the methodology it de-
clares itself to be following, creates uncertainty and 
leads, inevitably, to needlessly wasting public time 
and resources in constantly having to anticipate and 
respond to moving regulatory targets. 

[160] In disallowing $145 million of the com-
pensation costs sought by Ontario Power Genera-
tion on the grounds that the utility could reduce 
salary and staffing levels, the Board ignored the 
legally binding nature of the collective agreements 

meprend sur l'objectif de la demarche, qui est de 
determiner si ces depenses etaient bel et bien ex-
cessives. Imputer a la negociation collective ce que 
1' on suppose constituer des depenses excessives re-
vient, soit dit tout en respect, a substituer ce qui a 
l'apparence d'une conclusion ideologique a ce qui 
est cense resulter d'une methode d'analyse raison-
née qui distingue entre les depenses convenues et 
les depenses prevues, non entre les depenses issues 
de negociations collectives et celles qui ne le sont 
pas. 

[159] Je reconnais que la Commission jouit d'un 
vaste pouvoir discretionnaire lui permettant de de-
terminer les paiements qui sont « justes et raison-
nables » et, a l'interieur de certaines limites, de 
[TRADUCTION] « definir la [. . .] methode » utilisee 
pour etablir le montant de ces paiements (reglement 
53/05, art. 6; Loi de 1998 sur la Commission de 
l'Energie de l'Ontario, art. 78.1). Cela dit, des lors 
qu'elle a etabli une methode pour determiner ce qui 
est juste et raisonnable, la Commission doit a tout 
le moins l'appliquer avec constance (TransCanada 
Pipelines Ltd. c. Office national de l'Energie, 2004 
CAF 149 (CanLII), par. 30-32, le juge Rothstein). 
Pour autant, les conventions collectives ne « pri-
ment » pas le pouvoir de la Commission de fixer 
les paiements, mais une fois que la Commission a 
choisi une methode pour exercer son pouvoir dis-
cretionnaire, elle doit s'y tenir. En l' absence de 
clarte et de previsibilite quant a la methode a ap-
pliquer, Ontario Power Generation serait voude a 
l'incertitude quant a la dernarche a suivre pour de-
terminer les depenses et les investissements a faire 
et quant a la maniere de les soumettre a 1' examen 
de la Commission. Passer sporadiquement d'une 
approche a une autre ou ne pas appliquer la me-
thode que l'on pretend appliquer cr.& de l'incerti-
tude et merle inevitablement au gaspillage inutile 
du temps et des ressources publics en ce qu'il faut 
constamment anticiper un objectif reglementaire 
fluctuant et s'y ajuster. 

[160] En refusant d'approuver des depenses de 
145 millions de dollars au motif qu'Ontario Power 
Generation pouvait reduire ses baremes de remu-
neration et ses niveaux de dotation, la Commission 
a meconnu le caractere contraignant en droit des 
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méprend sur l’objectif de la démarche, qui est de 
déterminer si ces dépenses étaient bel et bien ex-
cessives. Imputer à la négociation collective ce que 
l’on suppose constituer des dépenses excessives re-
vient, soit dit tout en respect, à substituer ce qui a 
l’apparence d’une conclusion idéologique à ce qui 
est censé résulter d’une méthode d’analyse raison-
née qui distingue entre les dépenses convenues et 
les dépenses prévues, non entre les dépenses issues 
de négociations collectives et celles qui ne le sont 
pas.

[159]	 	 Je reconnais que la Commission jouit d’un 
vaste pouvoir discrétionnaire lui permettant de dé-
terminer les paiements qui sont « justes et raison-
nables » et, à l’intérieur de certaines limites, de 
[TRADUCTION] « définir la [. . .] méthode » utilisée 
pour établir le montant de ces paiements (règlement 
53/05, art. 6; Loi de 1998 sur la Commission de 
l’Énergie de l’Ontario, art. 78.1). Cela dit, dès lors 
qu’elle a établi une méthode pour déterminer ce qui 
est juste et raisonnable, la Commission doit à tout 
le moins l’appliquer avec constance (TransCanada 
Pipelines Ltd. c. Office national de l’Énergie, 2004 
CAF 149 (CanLII), par. 30-32, le juge Rothstein). 
Pour autant, les conventions collectives ne « pri-
ment » pas le pouvoir de la Commission de fixer 
les paiements, mais une fois que la Commission a 
choisi une méthode pour exercer son pouvoir dis-
crétionnaire, elle doit s’y tenir. En l’absence de 
clarté et de prévisibilité quant à la méthode à ap-
pliquer, Ontario Power Generation serait vouée à 
l’incertitude quant à la démarche à suivre pour dé-
terminer les dépenses et les investissements à faire 
et quant à la manière de les soumettre à l’examen 
de la Commission. Passer sporadiquement d’une 
approche à une autre ou ne pas appliquer la mé-
thode que l’on prétend appliquer crée de l’incerti-
tude et mène inévitablement au gaspillage inutile 
du temps et des ressources publics en ce qu’il faut 
constamment anticiper un objectif réglementaire 
fluctuant et s’y ajuster.

[160]	 	 En refusant d’approuver des dépenses de 
145 millions de dollars au motif qu’Ontario Power 
Generation pouvait réduire ses barèmes de rému-
nération et ses niveaux de dotation, la Commission 
a méconnu le caractère contraignant en droit des 

whether those costs were in fact excessive. Blaming 
collective bargaining for what are assumed to be ex-
cessive costs, imposes, with respect, the appearance 
of an ideologically driven conclusion on what is in-
tended to be a principled methodology based on a 
distinction between committed and forecast costs, 
not between costs which are collectively bargained 
and those which are not.

[159]	 	 I recognize that the Board has wide dis-
cretion to fix payment amounts that are “just and 
reasonable” and, subject to certain limitations, to 
“establish the . . . methodology” used to determine 
such amounts: O. Reg. 53/05, s. 6, Ontario Energy 
Board Act, 1998, s. 78.1. That said, once the Board 
establishes a methodology to determine what is just 
and reasonable, it is, at the very least, required to 
faithfully apply that approach: see TransCanada 
Pipelines Ltd. v. National Energy Board (2004), 319 
N.R. 171 (F.C.A.), at paras. 30-32, per Rothstein 
J.A. This does not mean that collective agreements 
“supersede” or “trump” the Board’s authority to fix 
payment amounts; it means that once the Board se-
lects a methodology for itself for the exercise of its 
discretion, it is required to follow it. Absent meth-
odological clarity and predictability, Ontario Power 
Generation would be left in the dark about how 
to determine what expenditures and investments 
to make and how to present them to the Board for 
review. Wandering sporadically from approach to 
approach, or failing to apply the methodology it de-
clares itself to be following, creates uncertainty and 
leads, inevitably, to needlessly wasting public time 
and resources in constantly having to anticipate and 
respond to moving regulatory targets.

[160]	 	 In disallowing $145 million of the com-
pensation costs sought by Ontario Power Genera-
tion on the grounds that the utility could reduce 
salary and staffing levels, the Board ignored the 
legally binding nature of the collective agreements 
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and failed to distinguish between committed com-
pensation costs and those that were reducible. 
Whether or not one can fault the Board for failing 
to use a particular methodology, what the Board 
can unquestionably be analytically faulted for, is 
evaluating all compensation costs fixed by collec-
tive agreements as being amenable to adjustment. 
Treating these compensation costs as reducible 
was, in my respectful view, unreasonable. 

[161] I would accordingly dismiss the appeal, set 
aside the Board's decision, and, like the Court of 
Appeal, remit the matter to the Board for reconsid-
eration in accordance with these reasons. 

Appeal allowed, ABELLA J. dissenting. 

Solicitors for the appellant: Stikeman Elliott, 
Toronto. 

Solicitors for the respondent Ontario Power 
Generation Inc.: Torys, Toronto; Ontario Power 
Generation Inc., Toronto. 

Solicitors for the respondent the Power Work-
ers' Union, Canadian Union of Public Employees, 
Local 1000: Paliare Roland Rosenberg Rothstein, 
Toronto. 

Solicitors for the respondent the Society of 
Energy Professionals: Cavalluzzo Shilton McIntyre 
Cornish, Toronto. 
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fessional Corporation, Toronto. 

conventions collectives et a omis de distinguer les 
depenses de remuneration convenues de celles qui 
etaient reductibles. On peut reprocher ou non a la 
Commission de ne pas avoir appliqué une certain 
methode, mais on peut assurement lui reprocher, 
sur le plan analytique, d'avoir considers toutes 
les depenses de remuneration determindes par des 
conventions collectives comme des depenses ajus-
tables. Voir dans ces depenses des depenses reduc-
tibles est a mon sens deraisonnable. 

[161] Je suis donc d'avis de rejeter le pourvoi, 
d'annuler la decision de la Commission et, a l'instar 
de la Cour d'appel, de renvoyer l'affaire a la Com-
mission pour qu'elle la reexamine a la lumi6re des 
presents motifs. 

Pourvoi accueilli, la juge ABELLA est dissidente. 

Procureurs de l'appelante : Stikeman Elliott, 
Toronto. 

Procureurs de l'intimee Ontario Power Genera-
tion Inc. : Torys, Toronto; Ontario Power Genera-
tion Inc., Toronto. 

Procureurs de l'intime le Syndicat des travail-
leurs et travailleuses du secteur energetique, Syndi-
cat canadien de la fonction publique, section locale 
1000 : Paliare Roland Rosenberg Rothstein, To-
ronto. 

Procureurs de l'intimee Society of Energy Pro-
fessionals : Cavalluzzo Shilton McIntyre Cornish, 
Toronto. 

Procureurs de l'intervenante : Jay Shepherd 
Professional Corporation, Toronto. 
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conventions collectives et a omis de distinguer les 
dépenses de rémunération convenues de celles qui 
étaient réductibles. On peut reprocher ou non à la 
Commission de ne pas avoir appliqué une certaine 
méthode, mais on peut assurément lui reprocher, 
sur le plan analytique, d’avoir considéré toutes 
les dépenses de rémunération déterminées par des 
conventions collectives comme des dépenses ajus-
tables. Voir dans ces dépenses des dépenses réduc-
tibles est à mon sens déraisonnable.

[161]	 	 Je suis donc d’avis de rejeter le pourvoi, 
d’annuler la décision de la Commission et, à l’instar 
de la Cour d’appel, de renvoyer l’affaire à la Com-
mission pour qu’elle la réexamine à la lumière des 
présents motifs.

Pourvoi accueilli, la juge Abella est dissidente.

Procureurs de l’appelante : Stikeman Elliott, 
Toronto.

Procureurs de l’intimée Ontario Power Genera-
tion Inc. : Torys, Toronto; Ontario Power Genera-
tion Inc., Toronto.

Procureurs de l’intimé le Syndicat des travail- 
leurs et travailleuses du secteur énergétique, Syndi-
cat canadien de la fonction publique, section locale 
1000 : Paliare Roland Rosenberg Rothstein, To-
ronto.

Procureurs de l’intimée Society of Energy Pro-
fessionals : Cavalluzzo Shilton McIntyre Cornish, 
Toronto.

Procureurs de l’intervenante : Jay Shepherd 
Professional Corporation, Toronto.

and failed to distinguish between committed com-
pensation costs and those that were reducible. 
Whether or not one can fault the Board for failing 
to use a particular methodology, what the Board 
can unquestionably be analytically faulted for, is 
evaluating all compensation costs fixed by collec-
tive agreements as being amenable to adjustment. 
Treating these compensation costs as reducible 
was, in my respectful view, unreasonable.

[161]	 	 I would accordingly dismiss the appeal, set 
aside the Board’s decision, and, like the Court of 
Appeal, remit the matter to the Board for reconsid-
eration in accordance with these reasons.

Appeal allowed, Abella J. dissenting.

Solicitors for the appellant: Stikeman Elliott, 
Toronto.

Solicitors for the respondent Ontario Power 
Generation Inc.:  Torys, Toronto; Ontario Power 
Generation Inc., Toronto.

Solicitors for the respondent the Power Work-
ers’ Union, Canadian Union of Public Employees, 
Local 1000: Paliare Roland Rosenberg Rothstein, 
Toronto.

Solicitors for the respondent the Society of 
Energy Professionals: Cavalluzzo Shilton McIntyre 
Cornish, Toronto.

Solicitors for the intervener: Jay Shepherd Pro-
fessional Corporation, Toronto.
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Commission des affaires sociales Appellant 

v. 

No6mie Tremblay Respondent 

and 

Minister of Manpower and Income 
Security Mis en cause 

INDEXED AS: TREMBLAY V. QUEBEC (COMMISSION DES 
AFFAIRES SOCIALES) 

File No.: 21651. 

1992: February 27*. 

Present: Lamer C.J. and La Forest, L'Ileureux-DuM, 
Gonthier and Stevenson JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
QUEBEC 

Administrative law — Natural justice — Indepen-
dence of members of Quebec Commission des affaires 
sociales — Institutionalized consultation procedure —
Draft decisions systematically sent to Commission's 
legal counsel for verification and consultation — Ple-
nary meeting requested in certain cases by commission-
ers responsible for making decision or by president of 
Commission to discuss a given question — Meetings 
held so as to arrive at a consensus: voting, taking of 
attendance and keeping of minutes — Whether consulta-
tion process created by Commission consistent with 
rules of natural justice — An Act respecting the Com-
mission des affaires sociales, R.S.Q., c. C-34, s. 10. 

Administrative law — Natural justice — Appearance 
of bias — Audi alteram partem — Quebec Commission 
des affaires sociales — Unanimous draft decision pre-
pared by two commissioners present at hearing reviewed 
by Commission president who proposed a contrary opin-
ion — Convening of plenary meeting of Commission to 
discuss question of law raised — Disagreement among 
commissioners responsible for making decision follow-
ing meeting — Question decided by president —
Whether active role played by president violates rules of 

Commission des affaires sociales Appelante 

c. 

a 
No 6mie Tremblay intimge 

et 

Le ministre de la Main-d'oeuvre et de la 
Sicuriti du revenu Mis en cause 

REPERTORIE: TREMBLAY C. QUEBEC (COMMISSION DES 
c AFFAIRES SOCIALES) 

d 

e 

Droit administratif — Justice naturelle — Indepen-
dance des membres de la Commission des affaires 
sociales du Quebec — Procedure de consultation insti-
tutionnalisie — Projet de decision envoye systematique-

f ment au conseiller juridique de la Commission pour 
verification et consultation — Reunion pleniere convo-
quee dans certains cas par les commissaires charges de 
rendre la decision ou par le president de la Commission 
pour discuter d'une question dorm& — Reunions 
menees de facon a degager un consensus: vote, prise 
des presences et redaction d'un proces-verbal — Le 
mecanisme de consultation mis en place par la Commis-
sion est-il conforme aux principes de justice naturelle? 
— Loi sur la Commission des affaires sociales, L.R.Q., 
ch. C-34, art. 10. 

N° du greffe: 21651. 

1992: 27 fevrier*. 

Presents: Le juge en chef Lamer et les juges La Forest, 
L'Heureux-Dube, Gonthier et Stevenson. 

EN APPEL DE LA COUR D'APPEL DU QUEBEC 

g 

h 

Droit administrant — Justice naturelle — Apparence 
de partialite — Droit d'être entendu — CommissiOn des 
affaires sociales du Quebec — Projet de decision una-
nime prepare par les deux commissaires presents a l'au-

i dience examine par le president de la ComMission qui 
propose une opinion contraire — Convocation d'une 
reunion pleniere de la Commission pour discuter de la 
question de droit en litige — Desaccord entre les corn-
missaires charges de rendre la decision suite a cette 

J reunion — Question en litige tranchee par le president 
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natural justice — An Act respecting the Commission des 
affaires sociales, R.S.Q., c. C-34, s. 10. 

Courts — Administrative tribunals — Confidentiality 
of deliberations — Objections by Quebec Commission 
des affaires sociales to questions from social aid recipi-
ent concerning formal consultation process set up by 
Commission — Whether objections to evidence based on 
deliberative secrecy should be dismissed. 

Following the refusal of the Ministere de la Main-
d'ceuvre et de la Securite du revenu of Quebec to reim-
burse the cost of certain dressings and bandages, the 
respondent, who was receiving social aid, appealed this 
decision to the Commission des affaires sociales. The 
issue was whether the dressings and bandages came 
within the definition of "medical equipment" within the 
meaning of s. 10.04 of the Regulation on Social Aid. 
The appeal was heard by two commissioners and the 
parties argued in writing. At the close of the hearing, a 
draft decision favourable to the respondent was signed 
by the commissioners and sent to the Commission's 
legal counsel for verification and consultation in accor-
dance with established practice at the Commission. As 
the legal counsel was on vacation, it was the president 
of the Commission who reviewed the draft. He then sent 
the two commissioners a memorandum in which he 
explained his contrary position. Further to this memo-
randum, and at the request of a commissioner, the point 
of law raised was submitted to the "consensus table" 
machinery of the Commission. At that meeting, a major-
ity of members present expressed their disagreement 
with the position adopted in the draft decision and, 
shortly afterwards, one of the commissioners changed 
her mind and wrote an opinion unfavourable to the 
respondent. The commissioners were then divided on 
the question and the matter was submitted to the presi-
dent of the Commission pursuant to s. 10 of the Act 
respecting the Commission des affaires sociales. The 
president decided the matter in the way he had already 
indicated to the commissioners in his memorandum. 
The respondent's appeal was accordingly dismissed. 
Alleging a breach of the rules of natural justice, the 
respondent challenged the Commission's decision by an 
action in nullity and asked that the "first draft decision" 
be declared the Commission's true decision. The Supe-
rior Court concluded that the Commission's decision 
contravened the rules of natural justice and allowed the 
action, but it refused to regard the first draft of the deci-
sion as the Commission's true decision. The Court of 
Appeal, in a majority decision, upheld the trial judg-
ment. 

— Le role actif joue par le president viole-t-il les prin-
cipes de justice naturelle? — Loi sur la Commission des 
affaires sociales, L.R.Q., ch. C-34, art. 10. 

Tribunaux — Tribunaux administratifs — Caract&e 
• confidentiel du delibere — Objections de la Commission 

des affaires sociales du Quebec aux questions du benefi-
ciaire portant sur le processus de consultation formel 
mis sur pied par la Commission — Les objections a la 
preuve basees sur le secret du daiberg doivent-elles etre 
referees? 

A. la suite du refus du ministere de la Main-d'ceuvre 
et de la Securite du revenu du Quebec de rembourser le 
coat de certains pansements et bandages, l'intimee, 

• beneficiaire de l'aide sociale, interjette un appel de cette 
decision devant la Commission des affaires sociales. La 
question en litige consiste a determiner si les panse-
ments et bandages entrent dans la definition d'«equipe-
ment medical» au sens de l'art. 10.04 du nglement de 
l'aide sociale. L'appel est entendu par deux commis-
saires et les parties plaident par ecrit. Au terme de l'au-
dition, un projet de decision favorable a l'intimee est 
signe par les commissaires et expedie au conseiller juri-
dique de la Commission pour verification et consulta-
tion comme le veut la pratique etablie a la Commission. 
Le conseiller juridique &ant en vacances, c'est le presi-
dent de la Commission qui examine ce projet. Il envoie 
alors aux deux commissaires une note de service dans 
laquelle it leur expose sa position contraire. Suite a cette 
note, et a la demande d'un commissaire, la question en 
litige est soumise au mecanisme de la «table des consen-
sus» de la Commission. Lors de cette reunion, la majo-
rite des membres presents exprime leur desaccord avec 
la position adopt& dans le projet de decision et, peu de 
temps apres, l'un des commissaires change d'avis et 

g redige une opinion &favorable a l'intimee. Les corn-
missaires se trouvent alors divises sur la question et l'af-
faire est soumise au president de la Commis-
sion conformement a l'art. 10 de la Loi sur la 
Commission des affaires sociales. Le president tranche 

h la question dans le sens qu'il avait déjà indique aux 
commissaires dans sa note de service. L'appel de l'inti-
mee est done rejete. Invoquant la violation des regles de 
justice naturelle, l'intimee attaque la decision de la 
Commission par action en nullity et demande que le 
«premier projet de decision» soit declare la decision 
reelle de la Commission. La Cour superieure conclut 
que la decision de la Commission contrevient aux prin-
cipes de justice naturelle et accueille ('action, mais elle 
refuse de considerer le premier projet de decision 
comme la veritable decision de la Commission. La Cour 
d'appel a la majorite confirme le jugement de premiere 
instance. 

b 

d 

e 
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Held: The principal appeal and the incidental appeal 
should be dismissed. 

By the very nature of the control exercised over their 
decisions, administrative tribunals cannot rely on delib-
erative secrecy to the same extent as judicial tribunals. 
Secrecy remains the rule, but it may nonetheless be 
lifted when the litigant can present valid reasons for 
believing that the process followed did not comply with 
the rules of natural justice. In this case, the objections by 
the Commission to the questions raised by the respon-
dent concerning the process for dealing with draft deci-
sions within the Commission should be dismissed. 
These questions did not touch on matters of substance or 
the decision makers' thinking on such matters. They 
were directed instead at the formal process established 
by the Commission to ensure consistency in its deci-
sions. The questions were concerned first with the insti-
tutional setting in which the decision was made and how 
it functioned, and second with its actual or apparent 
influence on the intellectual freedom of the decision 
makers. 

The consultation machinery created by the Commis-
sion is not consistent with the rules of natural justice. 
While a consultation process by plenary meeting 
designed to promote adjudicative coherence may prove 
acceptable for an administrative tribunal, such a process 
must not however impede the ability or freedom of the 
members of the tribunal to decide according to their 
consciences and opinions, or create an appearance of 
bias in the minds of litigants. Here, the evidence depicts 
a system in which constraint seems to have outweighed 
influence. The "consensus tables" held by the Commis-
sion, although optional in theory, are in practice com-
pulsory when the legal counsel determines that the pro-
posed decision is contrary to previous decisions. 
Moreover, the rules for holding plenary meetings of the 
Commission disclose a number of points which taken 
together could create an appearance of bias. In particu-
lar, a plenary meeting may be requested not only by the 
commissioners responsible for making the decision but 
also by the president of the Commission. The mere fact 
that the president can of his own motion refer a matter 
for plenary discussion may in itself be a constraint on 
decision makers. Since the statute clearly provides that 
it is the decision makers who must decide a matter, they 
must retain the right to initiate consultation; if they do 
not wish to consult, they must be free not to do so. Com-
pulsory consultation creates an appearance of a lack of 
independence, if not actual constraint. In cases of new 
subject-matter, compulsory consultation circumvents the 
will of the legislature by seeking to establish a prior 
consensus by persons not responsible for deciding the 

b 

e 

h 

J 

Art*: Le pourvoi principal et le pourvoi incident sont 
rejetes. 

De par la nature du contrele qui est exerce sur leurs 
decisions, les tribunaux administratifs ne peuvent invo-

a quer le secret du delibere au meme degre que les tribu-
naux judiciaires. Le secret demeure la regle, mais it 
pourra neanmoins etre 'eve lorsque le justiciable peut 
faire etat de raisons serieuses de croire que le processus 
suivi n'a pas respecte les regles de justice naturelle. En 
l'espece, les objections formulees par la Commission 
aux questions posees par l'intimee relativement au che-
minement que doivent suivre les projets de decisions au 
sein de la Commission doivent etre rejetees. Ces ques-
tions ne touchaient pas les motifs au fond ou leur elabo-

c ration dans la pens& des decideurs. Elles visaient pint& 
le processus forme! mis sur pied par la Commission 
pour assurer la coherence de sa jurisprudence. Les ques-
tions portaient, d'une part, sur le cadre institutionnel 
dans lequel la decision est rendue et son fonctionnement 

d et, d'autre part, sur son influence reelle ou apparente sur 
la liberte d'esprit des decideurs. 

Le mecanisme de consultation mis sur pied par la 
Commission n' est pas conforme aux principes de justice 
naturelle. Bien qu'un processus de consultation par 
reunion pleniere visant a favoriser la coherence de la 
jurisprudence puisse s'averer acceptable pour un tribu-
nal administratif, un tel processus ne doit cependant pas 
entraver la capacite ou la liberte des membres du tribu-
nal de decider selon leurs conscience et opinions, ni 
creer une apparence de partialite dans ]'esprit des justi-
ciables. En l'espece, la preuve depeint un systeme ou la 
contrainte semble l'emporter sur l' influence. Les qtables 
de consensus» tenues par la Commission, bien qu'en 
principe facultatives, sont, en pratique, imposees lorsque 
le conseiller juridique determine que la decision propo-
see va a l'encontre de la jurisprudence anterieure. De 
plus, les regles relatives au fonctionnement des reunions 
plenieres de la Commission revelent un ensemble d'ele-
ments susceptibles de creer une apparence de partialite. 
En particulier, la reunion pleniere peut etre convoquee 
non seulement par les commissaires charges de rendre la 
decision mais egalement par le president de la Commis-
sion. La simple possibilite que le president refere, de 
son propre chef, une question pour discussion en ple-
niere peut en soi constituer une contrainte pour les deci-
deurs. Puisque la loi prevoit clairement que ce sont les 
decideurs qui doivent trancher la question, ils doivent 
garder ('initiative de la consultation; s'ils ne souhaitent 
pas consulter, ils doivent etre libres de ne pas le faire. 
Une consultation imposee cree une apparence de 
manque d'independance, sinon une contrainte reelle. 
Dans les cas de matieres nouvelles, une consultation 
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[1992] 1 R.C.S. TREMBLAY C. QUEBEC (C.A.S.) 955 

case. There are other facts which support this conclusion 
of an apparent lack of independence. Plenary meetings 
of the Commission are held so as to arrive at a consen-
sus: the members present vote by a show of hands, 
attendance is taken and minutes are kept. These mecha-
nisms may exert undue pressure on decision makers and 
are not to be recommended. The Commission's deci-
sion, as a product of this system of internal consultation, 
thus seems to have been made in breach of the rules of 
natural justice. Certain aspects of the system established 
by the Commission create an appearance of "systemic 
pressure". 

Even if the formal consultation machinery had been 
in keeping with the rules of natural justice, the fact that 
the president of the Commission expressed his opinion 
to the commissioners responsible for making the deci-
sion, inviting them to reconsider it, and then became a 
decision maker is hardly consistent with these rules. The 
Act respecting the Commission des affaires sociales 
gives the president the power to settle disputes but, in 
view of the active part he took in the discussion, he 
should have delegated this task to one of his vice-presi-
dents, pursuant to s. 10 of the Act. The active part 
played by the president in this matter is likely to create a 
reasonable apprehension of bias in an informed 
observer. Although the president had not heard the par-
ties when he finally decided the matter, however, the 
procedure used in this case does not infringe the audi 
alteram partem rule. The question on which the Com-
mission had to rule was a point of law and the parties 
pleaded in writing. There is nothing to indicate that new 
arguments of law were raised at the. "consensus table" or 
that the president considered new points at the decision-
making stage. Since he in fact decided on the basis of 
the written file as prepared by the commissioners pre-
sent at the hearing, there was no breach of the audi 
alteram partem rule. 

The first "decision" rendered by the commissioners 
was in their minds only a draft, a provisional opinion, 
and cannot be regarded as the Commission's true deci-
sion. The intent of the decision makers must be analyzed 
in terms of the institutionalized consultation process that 
existed at the time the decision was made, even though 
that process now proves to have contravened the rules of 

imposee contourne la volonte du legislateur en cher-
chant a etablir un consensus prealable par des personnes 
non saisies de la question. D'autres elements factuels 
supportent ce constat d'apparence de manque d'inde-

a  Les reunions plenieres de la Commission sont 
menses de fawn a degager un consensus: les membres 
presents votent a main levee, les presences sont prises et 
un proves-verbal est redige. Ces mecanismes peuvent 
exercer une pression indue sur les decideurs et sont a 

b deconseiller. La decision de la Commission, en tant que 
produit de ce systeme de consultation interne, semble 
done avoir ete rendue en violation des regles de justice 
naturelle. Certains des elements du systeme mis en place 
par la Commission creent une apparence de «pression 
systemique». 

C 

Meme si les mecanismes formels de consultation 
avaient ete conformes aux principes de justice naturelle, 

d le fait que le president de la Commission ait exprime 
son opinion aux commissaires charges de rendre la deci-
sion, les invitant a la reconsiderer, pour ensuite se 
retrouver decideur, est peu compatible avec ces prin-
cipes. La Loi sur la Commission des affaires sociales 

e donne au president le pouvoir de trancher les desaccords 
mail, &ant donne la part active qu'il avait prise au 
&bat, it aurait du, conformement a l'art. 10 de la Loi, 
confier cette thche a un de ses vice-presidents. Le role 
actif joue par le president dans cette affaire est de nature 
a susciter une crainte raisonnablc de partialite chez un 
observateur informs. Toutefois, bien que le president 
n'ait pas entendu les parties lorsqu'il a finalement tran-
che la question, la procedure suivie en l'espece ne viole 
pas la regle audi alteram partem. La question sur 
laquelle la Commission devait se prononcer etait une 
question de droit et les parties ont plaids par &nit. Rien 
n'indique que des arguments de droit nouveaux aient ete 
souleves a la «table des consensus» ou que le president 
ait considers de nouveaux arguments a l'etape de la 
decision. Puisqu'il a, en fait, decide sur la base du dos-
sier ecrit tel que constitue par les commissaires presents 
a l'audience, it n'y a done pas eu violation de la regle 
audi alteram partem. 

h 

La premiere «decision» rendue par les commissaires 
n'etait dans leur esprit qu' un projet, qu' une opinion pro-
visoire, et elle ne peut etre consider& comme &ant la 
decision veritable de la Commission. L'intention des 
decideurs doit s' analyser en tenant compte du processus 
de consultation institutionnalise qui existait au moment 
oh la decision a ete rendue, meme si ce processus 
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natural justice. It is therefore the second "decision" 
which is the Commission's true decision. 
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William J. Atkinson, Chantal Masse et Murielle 
Lahaye, pour l'appelante. 

Paul Faribault et André Collard, pour l'intimée. 

h Le jugement de la Cour a été rendu par 

J 

LE JUGE GONTHIER—La présente affaire donne 
l'occasion à la Cour de mettre en application les 
règles qu'elle a déjà formulées dans l'arrêt SITBA 
c. Consolidated-Bathurst Packaging Ltd., [1990] 
1 R.C.S. 282, au sujet des décisions dites «institu-
tionnelles». La Cour doit ainsi décider si la déci-
sion de l'appelante, la Commission des affaires 
sociales (la «Commission»), qui refuse à l'intimée 
Noémie Tremblay le remboursement de certains 
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bandages was made contrary to the rules of natural 
justice. This decision of the Commission was the 
end result of an internal consultation process estab-
lished by the Commission to ensure consistency in 
its decisions. 

At the hearing, the Court dismissed the principal 
and incidental appeals from the bench with costs. 
The reasons that follow are in support of that dis-
position. 

I—Statement of Facts 

At the relevant time, the respondent Noémie 
Tremblay was receiving social aid. The Ministère 
de la Main-d'œuvre et de la Sécurité du revenu 
denied her claim to be reimbursed for the cost of 
certain dressings and bandages. The respondent 
appealed this decision to the Commission in accor-
dance with the Social Aid Act, R.S.Q. 1977, c. 
A-16. This appeal is governed by the Act respect-
ing the Commission des affaires sociales, R.S.Q., 
c. C-34. 

On January 20, 1983 the appeal was heard in the 
social aid and allowances division by a "quorum" 
consisting of a member of the Commission, 
Mr. Claude Pothier, and an assessor, Mrs. Dolorès 
Landry. The point at issue was whether the dress-
ings and bandages came within the definition of 
"medical equipment" within the meaning of 
s. 10.04 of the Regulation on Social Aid then in 
effect. As this point was purely one of law, the par-
ties proceeded by admissions and argued in writ-
ing. No witnesses were heard. 

At the close of the hearing, Mr. Pothier under-
took to draft a decision which he then sent to Mrs. 
Landry for comments and approval. This draft 
decision was favourable to the respondent. 
Mrs. Landry signed the draft, which was then sent 
to the Commission's legal counsel for verification 
and consultation in accordance with established 
practice at the Commission. As the legal counsel 
was on vacation, it was the president of the Com-
mission, Hon. Gilles Poirier, who reviewed the 
draft. He then sent the decision makers a memo-

pansements et bandages a été rendue en contraven-
tion des principes de justice naturelle. Cette déci-
sion de la Commission était l'aboutissement d'un 
processus de consultation interne mis sur pied par 

a la Commission pour assurer la cohérence de sa 
jurisprudence. 

À l'audition, la Cour a, sur le banc, rejeté les 
appels principal et incident avec dépens. Les 
motifs qui suivent sont au soutien de ce dispositif. b 

C 

I—Exposé des faits 

L'intimée Noémie Tremblay est, à l'époque per-
tinente, bénéficiaire de l'aide sociale. Le ministère 
de la Main-d'œuvre et de la Sécurité du revenu 
refuse sa demande de remboursement du coût de 

d certains pansements et bandages. L'intimée 
appelle de cette décision devant la Commission, 
conformément à la Loi sur l'aide sociale, L.R.Q. 
1977, ch. A-16. Cet appel est régi par la Loi sur la 
Commission des affaires sociales, L.R.Q., ch. 

e C-34. 

f 

g 

h 

Le 20 janvier 1983, l'appel est entendu en divi-
sion de l'aide et des allocations sociales par un 
«quorum» composé d'un membre de la Commis-
sion, Me Claude Pothier, et d'un assesseur, 
Mme Dolorès Landry. La question en litige consis-
tait à déterminer si les pansements et bandages 
entraient dans la définition d' «équipement médi-
cal» au sens de l'art. 10.04 du Règlement de l'aide 
sociale alors en vigueur. Cette question étant une 
pure question de droit, les parties procèdent par 
admissions et plaident par écrit. Aucun témoin 
n'est entendu. 

Au terme de l'audition, Me Pothier se charge de 
rédiger un projet de décision qu'il fait ensuite par-
venir à Mme Landry pour commentaires et appro-
bation. Ce projet de décision est favorable à l'inti-
mée. Madame Landry signe le projet, qui est 
ensuite expédié au conseiller juridique de la Com-
mission pour vérification et consultation comme le 
veut la pratique établie à la Commission. Le con-
seiller juridique étant en vacances, c'est le prési-
dent de la Commission, l'honorable Gilles Poirier, 
qui examine ce projet. Il envoie alors aux déci-
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randum dated March 8, 1983 in which he 
explained his position, which was contrary to their 
own. On receiving this memorandum, Mr. Pothier 
asked that the point of law raised by the case be 
submitted to the "consensus table" machinery of 
the Commission. The respondent's case was 
accordingly placed on the agenda for the next ple-
nary meeting of the Commission. 

At that meeting, a majority of members present 
supported the viewpoint opposed to that originally 
taken by Mr. Pothier and Mrs. Landry. Shortly 
after this meeting, Mrs. Landry changed her mind 
and decided to write an opinion unfavourable to 
the respondent. As the quorum was thereby in dis-
agreement, the matter was submitted to the presi-
dent of the Commission, Judge Poirier, as required 
by the Act respecting the Commission des affaires 
sociales. Judge Poirier then decided the matter in 
the way he had already indicated to the decision 
makers in his memorandum of March 8, 1983. The 
Commission accordingly dismissed the respon-
dent's appeal: [1983] C.A.S. 713 (sub nom. Aide 
sociale — 86). 

The respondent then challenged the Commis-
sion's decision by an action in nullity: she alleged 
a breach of the rules of natural justice. The respon-
dent further asked that the first draft decision writ-
ten by the members of the Commission who heard 
her appeal be declared the Commission's true deci-
sion. In the Superior Court, Dugas J. concluded 
that the Commission's decision contravened the 
rules of natural justice, but he refused to regard the 
first draft of the decision as the Commission's true 
decision: [1985] C.S. 490, [1985] C.A.S. 153. The 
Court of Appeal upheld the trial judgment: [1989] 
R.J.Q. 2053, 25 Q.A.C. 169, 42 Admin. L.R. 234. 
On the principal appeal, Jacques and Mailhot JJ.A. 
concluded that the Commission's decision was 
made in breach of the rules of natural justice, 
Monet J.A. dissenting; on the incidental appeal, 
Monet and Mailhot JJ.A. refused to regard the first 
version of the Commission's decision as the true 
one. Jacques J.A. differed on this point. 

[1992] 1 S.C.R. 

deurs une note datee du 8 mars 1983 dans laquelle 
it leur expose sa position, qui est opposee a la leur. 
Suite a cette note, Me Pothier demande que la 
question de droit soulevee par cette affaire soit 

a soumise au mecanisme de la «table des consensus» 
de la Commission. Le dossier de l'intimee est done 
mis a l'ordre du jour de la prochaine reunion p16-
niere de la Commission. 

b 

d 

h 

J 

Lors de cette reunion, la majority des membres 
presents se prononce en faveur du point de vue 
oppose a celui pris a l'origine par Me Pothier et 
Mme Landry. Peu de temps apres cette reunion, 
Mme Landry change d'avis et decide de rediger une 
opinion &favorable a l'intimee. Le quorum se 
trouvant par le 'name fait en desaccord, I' affaire 
est soumise au president de la Commission, le juge 
Poirier, comme le veut la Loi sur la Commission 
des affaires sociales. Le juge Poirier tranche alors 
la question dans le sens qu'il avait déjà indique 
aux decideurs dans sa note de service du 8 mars 
1983. La Commission rejette done l'appel de l'inti-
mee: [1983] C.A.S. 713 (sub nom. Aide sociale — 
86). 

L'intimee attaque alors la decision de la Com-
mission par action en nullite; elle invoque viola-
tion des regles de justice naturelle. L'intimee 
demande de plus que le premier projet de decision 
redige par les membres de la Commission qui ont 
entendu son appel soit declare la decision reelle de 
la Commission. En Cour superieure, le juge Dugas 
conclut que is decision de la Commission contre-
vient aux principes de justice naturelle, mais it 
refuse de considerer le premier projet de decision 
comme la veritable decision de la Commission: 
[1985] C.S. 490, [1985] C.A.S. 153. La Cour d'ap-
pel confirme le jugement de premiere instance: 
[1989] R.J.Q. 2053, 25 Q.A.C. 169, 42 Admin. 
L.R. 234. En appel principal, les juges Jacques et 
Mailhot concluent que la decision de la Cpmmis-
sion a ete rendue en violation des principes de jus-
tice naturelle, le juge Monet &ant dissident; en 
appel incident, les juges Monet et Mailhot refusent 
par contre de considerer la premiere version de la 
decision de la Commission comme &ant la deci-
sion veritable. Le juge Jacques est d'avis contraire 
sur ce point. 
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II—Relevant Legislation 

An Act respecting the Commission des affaires 
sociales, R.S.Q., c. C-34 

10. A matter shall be decided by the majority of the 
members and assessors having heard it. 

When opinions are equally divided on a question, it 
shall be decided by the president or the vice-president 
he designates. 

III—Judgments of Courts Below 

Superior Court, [1985] C.S. 490 

In the Superior Court, Dugas J. agreed with the 
respondent that there had been a breach of natural 
justice. He described the function of the legal 
counsel to whom the draft decision was sent as fol-
lows, at p. 494: 

[TRANSLATION] The legal counsel thus has a critical 
part to play in the verification process. He is asked to 
verify not only drafting errors, the accuracy of refer-
ences to legislation and to regulations and of cita-
tions—as to which little need be said—but also whether 
the decision is in accordance with other decisions of the 
Commission. If the question is a new one, he attempts to 
determine whether a consensus can be arrived at based 
on the proposed rule. 

The guidance given to the decision makers by the 
legal counsel gives cause for reflection. The fact that the 
decision maker is free to object to the legal counsel's 
suggestions does not take away the procedure's chilling 
effect. The same is true of the fact that the decision 
maker may ask for the matter to be brought before a 
general meeting. 

The trial judge then made the following obser-
vations, at pp. 495-96, regarding the "consensus 
table" procedure established by the Commission: 

[TRANSLATION] The reference to the general meeting 
is no less constraining because the decision maker does 
not necessarily have to accept it. 

II—Disposition législative pertinente 

Loi sur la Commission des affaires sociales, 
L.R.Q., ch. C-34 

a 10. Les décisions sont prises à la majorité des membres 
et des assesseurs ayant entendu une affaire. 

Lorsque les opinions se partagent également sur une 
question, celle-ci est tranchée par le président ou le vice-
président que celui-ci désigne. b 

d 

III—Jugements des instances inférieures 

Cour supérieure, [1985] C.S. 490 

En Cour supérieure, le juge Dugas donne raison 
à l'intimée quant à la violation de la justice natu-
relle. Il décrit ainsi, à la p. 494, le rôle du conseil-
ler juridique à qui le projet de décision a été trans-
mis: 

Dans le processus de vérification, le conseiller juri-
dique joue donc un rôle capital. On lui demande de véri-
fier non seulement les erreurs de rédaction, l'exactitude 
des renvois aux lois et aux règlemens (sic) et des cita-

e tions—sur quoi, il n'y aurait que peu à dire—mais aussi 
la conformité de l'opinion à la jurisprudence de la Com-
mission. S'il s'agit d'une question nouvelle, il cherche à 
vérifier si un consensus peut être établi autour de la 
norme proposée. 

f 

g 

h 

L'encadrement des décideurs par le conseiller juri-
dique laisse songeur. Ce n'est pas qu'on reconnaisse au 
décideur la liberté de résister aux suggestions du con-
seiller juridique qui enlève au procédé son effet de con-
trainte. Ce n'est pas non plus que le décideur peut exiger 
que la question soit amenée devant l'assemblée géné-
rale. 

Le premier juge fait ensuite les remarques sui-
vantes, aux pp. 495 et 496, en ce qui concerne la 
procédure de «table des consensus» mise sur pied 
par la Commission: 

Le renvoi à la réunion générale ne cesse pas d'être 
contraignant parce qu'il n'est pas imposé au décideur de 
se rallier. 
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The question the decision makers had to decide was 
submitted to the other members of the Commission for 

La question que devaient trancher les décideurs fut 
soumise à l'appréciation des autres membres de la Com-
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their consideration. Of the 21 persons eligible to vote, 
three approved the decision makers' joint opinion, 13 
rejected it and five abstained from voting. Faced with a 
majority like this, "clearly, the quorum may be some-
what more strongly influenced", as the president recog-
nized. 

Dugas J. concluded, at p. 496: 

[TRANSLATION] To the extent that the established pro-
cedure requires the decision makers to submit their 
opinions to systematic review by the legal counsel, and 
in some cases to their colleagues for approval, the pro-
cedure followed creates systemic pressure on the deci-
sion makers and interferes with their independence. 

It cannot be argued that this is simply an internai con-
sultation procedure: it is a compulsory consultation. 

Accordingly, the court cannot find that the disagree-
ment between the decision makers, which was necessary 
for the president to exercise his deciding powers, was 
the result of a valid decision-making process. 

At page 497 the judge acknowledged that the 
objective of this consultation procedure, that of 
ensuring adjudicative coherence, was valid but 
objected to the particular features of the system set 
up here: 

• 
[TRANSLATION] This judgment should not be read as a 

condemnation of any interna] consultation procedure in 
collegiate bodies. On the contrary, it is desirable that 
such consultations should take place freely whenever a 
decision maker feels the need to sound out a colleague' s 
view. It should not be taken as suggesting that it is not 
possible for the members of a collegiate body to reach a 
consensus. 

However, the court is of the view that to the extent 
that the consultations are compulsory and that they are 
meant to control the decision, the system imposing them 
does not provide a litigant with a "public and fair hear-
ing by an independent and impartial tribunal" as guaran-
teed by s. 23 of the Charter of Human Rights and Free-
doms. 

f 

g 

h 

mission. Sur les 21 personnes admises à voter, 3 approu-
vèrent l'opinion commune des décideurs, 13 la condam-
nèrent et 5 s'abstinrent de voter. Devant une telle 
majorité, «évidemment, le quorum est peut-être un peu 

a plus influencé», comme l'a reconnu le président. 

b 

Le juge Dugas conclut, à la p. 496: 

Dans la mesure où la pratique établie impose aux 
décideurs de soumettre leurs opinions à l'examen systé-
matique du conseiller juridique et, dans certains cas, à 
l'approbation de leurs collègues, la procédure suivie éta-
blit une pression systémique sur les décideurs et porte 
atteinte à leur indépendance. 

On ne saurait prétendre qu'il s'agit d'une simple pro-
cédure de consultation interne: il s'agit d'une consulta-
tion imposée. 

d La Cour ne peut donc reconnaître que le désaccord 
des décideurs, nécessaire à l'exercice par le président de 
son pouvoir de trancher, soit le résultat d'un processus 
décisionnel valable. 

e Le juge reconnaît, à la p. 497, la validité de l'ob-
jectif visé par cette procédure de consultation, soit 
d'assurer une jurisprudence cohérente, mais s'ob-
jecte aux caractéristiques particulières du système 
mis en place en l'espèce: 

Il ne faudrait pas que ce jugement soit interprété 
comme la condamnation de toute procédure de consulta-
tion interne dans les organismes collégiaux. Il est au 
contraire souhaitable que de telles consultations puissent 
se dérouler librement chaque fois qu'un décideur sent le 
besoin de connaître l'opinion d'un collègue. Il ne fau-
drait pas conclure qu'il n'est pas possible aux membres 
d'un organisme collégial d'établir un consensus. 

Mais la Cour est d'avis que, dans la mesure où les 
consultations sont imposées et visent à contrôler la déci-
sion, le système qui les impose ne permet pas à un justi-
ciable d'avoir «une audition publique et impartiale de sa 
cause par un tribunal indépendant» que l'article 23 de la 
Charte des droits et libertés de la personne lui garantit. 

He further noted, at pp. 496-97, the fact that Il souligne par ailleurs, aux pp. 496 et 497, le 
when the president of the Commission was called ' fait que le président de la Commission, appelé à 
on to resolve the disagreement between the parties trancher le désaccord entre les parties, s'était déjà 
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he had already ruled on the point in his letter to the 
decision makers: 

[TRANSLATION] The plaintiff, who has a right not only 
that justice shall be done but also that it shall be seen to 
be done, might well believe that the president had 
already decided the matter before assuming jurisdiction 
over it again so as to resolve the decision makers' disa-
greement. 

The judge refused to recognize the first docu-
ment as the Commission's true decision, noting at 
p. 497 that the decision makers [TRANSLATION] 
"never regarded the joint opinion as their final 
decision". 

Court of Appeal, [1989] R.J.Q. 2053 

The Court of Appeal dismissed the principal 
appeal brought by the Commission and the inci-
dental appeal brought by the respondent Noemie 
Tremblay. 

Jacques J.A.—dissenting on the incidental 
appeal 

Jacques J.A. concurred with the trial judge, at 
p. 2075, in his analysis of the internal consultation 
and verification process: 

[TRANSLATION] This procedure is more than a merely 
optional consultation, one which is purely voluntary and 
solely in the discretion of the decision maker, like that 
existing between judges of the same jurisdiction or 
between judges of different jurisdictions. It is compul-
sory. Each person must observe it when it is sought. 

Although the vote is not binding on the decision mak-
ers, it is unwarranted pressure which deprives them of 
their intellectual independence and gives litigants the 
feeling that their case is being decided by persons other 
than their judges and for unknown reasons. It institu-
tionalizes pressure. Clearly, any pressure is suspect from 
the outset. 

As to the objection to the evidence on grounds of 
deliberative secrecy, taken under reserve at the 
hearing in the Superior Court, Jacques J.A. wrote 
that the trial judge was implicitly of the view that it 
was without basis. However, he went on, at 
pp. 2074-75: 

prononce sur la question dans sa lettre aux Mei-
deurs: 

La demanderesse, qui a droit non seulement a ce que 
a justice soit faite, mais aussi a la transparence de l'acte 

judiciaire, pourra toujours croire que le president avait 
déjà juge de la question avant de s'en saisir de nouveau 
pour trancher le desaccord des decideurs. 

b 
Le juge refuse de reconnaltre le premier docu-

ment comme la decision veritable de la Commis-
sion, constatant a la p. 497 que les decideurs 
«n'ont jamais considers l'opinion commune 

• comme constituant leur decision definitive». 

d 

Cour d'appel, [1989] R.J.Q. 2053 

La Cour d'appel rejette l'appel principal inter-
jete par la Commission et l'appel incident interjete 
par l'intimee Noemie Tremblay. 

e Le juge Jacques—dissident sur l'appel incident 

Le juge Jacques partage l'avis du premier juge, 
a la p. 2075, en ce qui concern 1'analyse du pro-

f cessus de consultation et verification interne: 

Cette procedure est plus qu'une simple consultation 
facultative, purement volontaire et au seul gre du deci-
deur, comme it en existe entre les juges d'une meme 

g juridiction, ou m8me entre les juges de differentes juri-
dictions. Elle est imposee. Chacun a l'obligation de s'y 
soumettre lorsqu'elle est recherchee. 

h 

Quoique le vote ne lie pas les decideurs, it constitue 
une pression indue de nature a les priver de leur inde-
pendance intellectuelle et a creer chez les justiciables le 
sentiment que leur affaire est &cid& par d'autres que 
leurs juges et pour des motifs inconnus. Elle institution-
nalise une pression. Or, toute pression est suspecte des 
le depart. 

Quanta 1'objection a la preuve basee sur le secret 
du delibere, qui avait ete prise sous reserve lors de 
l'audition en Cour superieure, le juge Jacques emit 
que le juge du proces a implicitement considers 
qu'elle etait mal fondee. Il poursuit cependant, aux 
pp. 2074 et 2075: 
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[TRANSLATION] I consider that the deliberations of a 
judicial or quasi-judicial tribunal or of a collegiate court 
are confidential. Research and discussion with col-
leagues on points of law are preliminary steps. This pro-
cess, just as it may lead to a decision, may not lead any-
where. If it leads to a decision it is explained in that 
decision; if not, it is only preparatory. The process is 
part of the intellectual route taken to arrive at the deci-
sion: various rules of law are studied and rejected as not 
relevant, or adopted and applied with or without modifi-
cations to the problem under consideration. What is cru-
cial in this process is that the judge or decision maker 
should act with intellectual freedom. This freedom is 
one aspect of impartiality, just like the absence of any 
interest in the outcome. 

However, this confidentiality yields to application of 
the rules of natural justice, as observance of these rules 
is the bedrock of any legal system. 

In exceptional cases, therefore, the confidentiality 
requirement may be lifted when good grounds for doing 
so are first submitted to the tribunal. 

On the incidental appeal, Jacques J.A. would 
have regarded the first "decision" as that of the 
Commission, since this was the only one arrived at 
by a process consistent with the rules of natural 
justice. 

Mailhot J.A. 

Like Jacques J.A., Mailhot J.A. considered that 
the institutionalized consultation process imposed 
in the case at bar interfered with the independence 
of the decision makers. In particular, she noted at 
p. 2077 the part played by the president of the 
Commission: 

[TRANSLATION] Because of the special function con-
ferred by the statute on the president of the body in the 
event of a disagreement between two members, I feel 
that he could not place himself in a situation where he 
was on his own initiative and by direct intervention rais-
ing a point that could create a disagreement between 
two previously unanimous decision makers. The reason 
is that, because of the function conferred on him by 
s. 10 of the statute as final decision maker responsible 
for resolving the impasse, the president would then be 
likely to decide the point raised at the final level (in the 
absence of extraordinary remedies, of course). 

Je suis d'avis que le délibéré d'un tribunal judiciaire 
ou quasi judiciaire ou d'une cour collégiale est confi-
dentiel. Les recherches et les discussions entre collègues 
sur des points de droit sont des démarches préliminaires. 

a Ce processus peut ne mener à rien, tout comme il peut 
mener à une décision. Dans ce dernier cas, il est exposé 
dans la décision; dans le cas contraire, il n'est que pré-
paratoire. Ce processus fait partie du cheminement intel-
lectuel suivi pour arriver à une décision; diverses règles s 
de droit sont étudiées, puis rejetées comme non perti-
nentes ou retenues et appliquées avec ou sans modifica-

au problème sous étude. Ce qui est primordial dans 'cf?)
ce processus, c'est la liberté intellectuelle dont doit jouir 
le juge, ou le décideur. Cette liberté est l'un des aspects = 
de l'impartialité, tout comme l'absence d'intérêt dans le c 

c litige en est un autre. 

Cette confidentialité cède cependant devant l'applica- cc?ri) 
tion des règles de la justice naturelle, car le respect de a).— 
ces règles constitue la première assise de tout système 

d judiciaire. 

La confidentialité peut donc être exceptionnellement 
levée lorsque des motifs sérieux de le faire sont préala-
blement soumis au tribunal. 

b 

e 

f 

En appel incident, le juge Jacques aurait reconnu 
la première «décision» comme étant celle de la 
Commission, puisqu'il s'agit de la seule dont le 
cheminement ait suivi les règles de justice natu-
relle. 

Le juge Mailhot 

Comme le juge Jacques, le juge Mailhot consi-
g dère que le processus de consultation institutionna-

lisé imposé en l'espèce porte atteinte à l'indépen-
dance des décideurs. Elle souligne en particulier, à 
la p. 2077, le rôle joué par le président de la Com-
mission: 

h 

À cause du rôle •particulier dévolu par la loi au président 
de l'organisme en matière de désaccord entre deux 
membres, je suis d'avis que celui-ci ne pouvait pas se 
placer dans une situation où il soulevait de lui-même et 

i par intervention directe un point qui était susceptible 
d'amener un désaccord entre les deux décideurs préala-
blement unanimes. Ceci parce qu'ensuite le président, à 
cause du rôle de décideur ultime pour trancher l'impasse 
que lui confie l'article 10 de la loi, était susceptible de 
décider en dernier ressort de la question soulevée (sauf 
les recours extraordinaires, évidemment). 
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This is where the decision-making process taken 
together with the "consensus table" does not comply 
with the rules of natural justice. When a litigant learns 
of such a situation he will, in my opinion rightly, feel 
that his case was decided by persons other than those 
who heard it and will have the impression that he was 
not treated in accordance with generally accepted rules 
of fairness. 

Mailhot J.A. refused to regard the first "deci-
sion" as being that of the Commission. She would 
have referred the matter back to the Commission 
for the question to be decided again. 

Monet J.A.—dissenting on the principal appeal 

Monet J.A. dealt first with the objections to the 
evidence made by the Commission at the trial. He 
considered that deliberative secrecy could only be 
lifted in exceptional circumstances. Looking at the 
statement of claim, he concluded at p. 2061 that 
none of its allegations justified admitting evidence 
of the facts relating to the deliberative process, and 
that the objection to the evidence should therefore 
have been allowed as soon as it was made. 

On Dugas J.'s finding that the consultation pro-
cedure exerted "systemic pressure" on the decision 
makers, Monet J.A. felt there was no support for 
this in the evidence presented at the trial. [TRANS-

LATION] "It is quite clear", he wrote, "that the con-
sultation was not compulsory and that the vote did 
not constitute undue pressure" (p. 2065). After 
examining the testimony, Monet J.A. concluded at 
p. 2067 that he was: 

[TRANSLATION] . . . quite unable to conclude that the 
decision was invalid . . . on account of undue pressure, 
constraint or influence on the decision makers that 
would be likely to interfere with the independence 
which in our law they must enjoy. 

Monet J.A. therefore considered that the Com-
mission's decision did not conflict with the rules of 
natural justice and there was accordingly no need 
to decide on the nature of the first "decision". If he 
had had to do so, however, he would not have 
regarded the first draft as the Commission's true 
decision. 

C'est la oil le processus decisionnel joint a la «table 
de consensus» ne respecte pas les regles de justice natu-
relle. Car le justiciable, informe d'une telle situation, se 
sentira, avec raison a mon avis, juge par d'autres que les 

a personnel qui ont entendu son litige et aura alors l'im-
pression de ne pas etre traite selon les regles de justice 
generalement acceptees. 

b 

d 

Le juge Mailhot refuse de considerer la premiere 
«decision» comme &ant celle de la Commission. 
Elle aurait renvoye le dossier a la Commission 
pour que la question soit tranchee de nouveau. 

Le juge Monet—dissident sur l'appel principal 

Le juge Monet traite tout d' abord des objections 
a la preuve faites par la Commission au proces. Il 
considere que le secret du delibere ne pourra etre 
'eve qu'en cas de circonstances exceptionnelles. 
Examinant la declaration, it conclut a la p. 2061 
qu'aucune des allegations de la declaration ne jus-
tifie de declarer recevable la preuve des faits qui se 

e rattachent au processus du delibere, et que l'oppo-
sition a la preuve aurait done du etre accueillie des 
le moment ou elle a ete formulee. 

Quanta la conclusion du juge Dugas a 1'effet 
f que la procedure de consultation etablit une «pres-

sion systemique» sur les decideurs, le juge Monet 
estime qu'elle ne trouve pas d'appui dans la preuve 
faite au proces. «Il est patent, derit-il, que la con-
sultation n'est pas imposee et que le vote ne cons-

g titue pas une pression indue» (p. 2065). Apres 
avoir examine les temoignages, le juge Monet con-
clut, a la p. 2067, qu'il est: 

. . . tout a fait incapable de conclure a la nullite de la 
decision L. .1 en raison de pression, contrainte ou 
influence indue sur les decideurs, de nature a porter 
atteinte a l'independance dont ils doivent jouir selon 
notre droit. 

h 

Le juge Monet considere donc que la decision 
de la Commission n'a pas &' 6 rendue en violation 
des principes de justice naturelle et qu'il n'y a par 
consequent pas lieu de se prononcer sur la nature 
de la premiere «decision». S'il avait eu a le faire, it 
n'aurait cependant pas reconnu le premier projet 
comme la veritable decision de la Commission. 
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IV—Points at Issue 

Principal Appeal 

1. Should the Superior Court have allowed the 
objection to the evidence made by counsel for the 
Commission and based on deliberative secrecy? 

2. Does the machinery established by the Commis-
sion to ensure adjudicative coherence give rise to a 
reasonable apprehension of bias? 

3. Is the part played by the president in the case at 
bar a breach of the rules of natural justice? 

Incidental Appeal 

4. Should document P-10 (the first "decision") be 
regarded as the Commission's true decision? 

V—Analysis 

I will deal with these four questions in order. 

1. Confidentiality of Deliberations 

At the trial, counsel for the Commission made 
several objections to the evidence based on the 
principle of deliberative secrecy. The Commission 
objected in particular to the Commission secretary 
answering the questions of counsel for the respon-
dent on the process for dealing with draft decisions 
within the Commission (approval by legal counsel, 
discussion at plenary meeting, and so on). In his 
judgment, Dugas J. did not expressly deal with 
these objections; however, he dismissed them 
implicitly by ruling on the internal consultation 
procedure followed by the Commission. 

In my opinion, the objections made by the Com-
mission should be dismissed. The questions raised 
by the respondent did not touch on matters of sub-
stance or the decision makers' thinking on such 
matters. These questions were directed instead at 
the formal process established by the Commission 
to ensure consistency in its decisions. They were 
concerned first with the institutional setting in 
which the decision was made and how it func-
tioned, and second with its actual or apparent 

J 

IV—Questions en litige 

Appel principal 

1. La Cour supérieure aurait-elle dû maintenir 
a l'objection à la preuve faite par le procureur de la 

Commission et basée sur le secret du délibéré? 

2. Les mécanismes mis en place par la Commis-
sion pour assurer la cohérence de sa jurisprudence 

b donnent-ils lieu à une crainte raisonnable de partia-
lité? 

d 

3. Le rôle joué par le président, en l'espèce, viole-
t-il les règles de justice naturelle? 

Appel incident 

4. Le document P-10 (la première «décision») doit-
il être considéré comme étant la décision véritable 
de la Commission? 

V—Analyse 

Je traiterai de ces quatre questions dans l'ordre. 

e 1. Le caractère confidentiel du délibéré 

f 

g 

Lors du procès, le procureur de la Commission 
fait plusieurs objections à la preuve sur la base du 
principe du secret du délibéré. La Commission 
s'objectait en particulier à ce que le secrétaire de la 
Commission réponde aux questions du procureur 
de l'intimée sur le cheminement que doivent suivre 
les projets de décisions au sein de la Commission 
(approbation par le conseiller juridique, discussion 
en réunion plénière, etc.). Dans son jugement, le 
juge Dugas ne traite pas expressément de ces 
objections; mais il les rejette implicitement en se 
prononçant sur la procédure de consultation 

h interne suivie par la Commission. 

À mon avis, les objections formulées par la 
Commission doivent être rejetées. Les questions 
posées par l'intimée ne touchaient pas les motifs 

i au fond ou leur élaboration dans la pensée des 
décideurs. Ces questions visaient plutôt le proces-
sus formel mis sur pied par la Commission pour 
assurer la cohérence de sa jurisprudence. Elles por-
taient d'une part sur le cadre institutionnel dans 
lequel la décision est rendue et son fonctionnement 
et, d'autre part, sur son influence réelle ou appa-

Ce) 

C 
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influence on the intellectual freedom of the deci-
sion makers. This distinction was noted by 
Dugas J. during the interrogatories themselves. 

In the case of administrative tribunals, the diffi-
culty of distinguishing between facts relating to an 
aspect of the deliberations which can be entered in 
evidence and those which cannot is quite under-
standable. The institutionalization of the decisions 
of administrative tribunals creates a tension 
between on one hand the traditional concept of 
deliberative secrecy and on the other the funda-
mental right of a party to know that the decision 
was made in accordance with the rules of natural 
justice. The institutionalized consultation process 
involving deliberation is the subject of rules of 
procedure designed to regulate the "consensus 
tables" process. Paradoxically, it is the public 
nature of these rules which, while highly desirable, 
may open the door to an action in nullity or an 
evocation. It may be questioned whether justice is 
seen to be done. Accordingly, the very special way 
in which the practice of administrative tribunals 
has developed requires the Court to become 
involved in areas into which, if a judicial tribunal 
were in question, it would probably refuse to ven-
ture: 

The judge's right to refuse to answer to the executive 
or legislative branches of government or their appoin-
tees as to how and why the judge arrived at a particular 
judicial conclusion is essential to the personal indepen-
dence of the judge, one of the two main aspects of judi-
cial independence: Valente v. The Queen, supra; Beaure-
gard v. Canada. . . . To entertain the demand that a 
judge testify before a civil body, an emanation of the 
legislature or executive, on how or why he or she made 
his or her decision would be to strike at the most sacro-
sanct core of judicial independence. [Emphasis added.] 

(MacKeigan v. Hickman, [1989] 2 S.C.R. 796, at 
pp. 830-31.) 

Additionally, when there is no appeal from the 
decision of an administrative tribunal, as is the 
case with the Commission, that decision can only 
be reviewed in one way: as to legality by judicial 
review. It is of the very nature of judicial review to 

rente sur la liberte d'esprit des decideurs. Cette 
distinction avait ete soulignee par le juge Dugas 
durant les interrogatoires memes. 

a Dans le cas des tribunaux administratifs, la diffi-
culte de distinguer entre les faits portant sur un 
aspect du deliber6 qui pourront etre mis en preuve 
et ceux qui ne le pourront pas est particulierement 
comprehensible. L'institutionnalisation des deci-
sions des tribunaux administratifs cite une tension 
entre, d'une part, le traditionnel concept du secret 
du delibere et, d'autre part, le droit fondamental 
d'une partie de savoir que la decision a ete rendue 

c en conformite avec les principes de justice natu-
relle. En effet, le processus de consultation institu-
tionnalise mis en oeuvre dans le cadre de deliberes 
fait l'objet de regles de procedure visant a regir le 
processus des «tables de consensus». Le caractere 

d public de ces regles, par ailleurs fort souhaitable, 
est paradoxalement ce qui pent donner prise h une 
action en nullite ou a une evocation. L'apparence 
de justice peut etre mise en cause. L'evolution bien 
particuliere de la pratique des tribunaux adminis-
tratifs oblige done la Cour a s'immiscer dans des 
domaines ou, s'il s'agissait d'un tribunal judiciaire, 
elle refuserait probablement de s'aventurer: 

e 

g 

h 

Le droit du juge de refuser de repondre aux organs 
executif ou legislatif du gouvernement ou a leurs rept& 
sentants quanta savoir comment et pourquoi it est arrive 
a une conclusion judiciaire donnee, est essentiel a l'in-
dependance personnelle de ce juge, qui constitue l'un 
des deux aspects principaux de l'independance judi-
ciaire: Valente c. La Reine et Beauregard c. Canada 
[. . .] Donner suite a ]'exigence qu'un juge temoigne 
devant un organisme civil, emanant du pouvoir legislatif 
ou du pouvoir executif, quanta savoir comment et pour-
quoi it a rendu sa decision, serait attaquer ('element le 
plus sacro-saint de l'independance judiciaire. [Je sou-
ligne.] 

(MacKeigan c. Hickman, [1989] 2 R.C.S. 796, aux 
i pp. 830 et 831.) 

J 

Par ailleurs, lorsque les decisions d'un tribunal 
administratif sont sans appel, comme c'est le cas 
la Commission, it n'existe qu'une seule fayon de 
reviser celle-ci: le contrele de la legality. Or, ii 
rel6ve de la nature !name du contrele judiciaire 
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examine inter alia the decision maker's decision-
making process. Some of the grounds on which a 
decision may be challenged even concern the inter-
nal aspect of that process: for example, was the 
decision made at the dictate of a third party? Is it 
the result of the blind application of a previously 
established directive or policy? All these events 
accompany the deliberations or are part of them. 

Accordingly, it seems to me that by the very 
nature of the control exercised over their decisions 
administrative tribunals cannot rely on deliberative 
secrecy to the same extent as judicial tribunals. Of 
course, secrecy remains the rule, but it may none-
theless be lifted when the litigant can present valid 
reasons for believing that the process followed did 
not comply with the rules of natural justice. This is 
indeed the conclusion at which the majority of the 
Court of Appeal arrived, at pp. 2074-75: 

[TRANSLATION] However, this confidentiality yields to 
application of the rules of natural justice, as observance 
of these rules is the bedrock of any legal system. 

In exceptional cases, therefore, the confidentiality 
requirement may be lifted when good grounds for doing 
so are first submitted to the tribunal. 

I would therefore dismiss this first ground of 
appeal. 

2. Legality of the "Institutionalized" Decision-
making Process Established by the Commission 

Of the four questions raised by this appeal, the 
second is clearly the central one. The Commission 
is arguing that the consultation machinery which it 
has created is consistent with the rules of natural 
justice. It describes this consultation machinery not 
as a compulsory process of consultation but rather 
as an "automated" process, the purpose of which is 
not to impose any particular viewpoint but to assist 
the decision maker by informing him of the exis-
tence of precedents. 

The following internal directives are significant. 
They are taken from the Directives concernant le 
fonctionnement des réunions générales et la con-

d'examiner, entre autres, le processus décisionnel 
du décideur. Certains des motifs pour lesquels une 
décision peut être attaquée portent même sur l'as-
pect interne de ce processus décisionnel: par 

a exemple, la décision a-t-elle été prise sous la dictée 
d'un tiers? Résulte-t-elle de l'application aveugle 
d'une directive ou d'une politique pré-établie? 
Tous ces événements sont concomitants au déli-
béré ou en font partie. 

Cl) 
Il me semble donc que, de par la nature du con- Lr) 

trôle qui est exercé sur leurs décisions, les tribu-
naux

 r—) 
administratifs ne puissent invoquer le secret 

du délibéré au même degré que les tribunaux judi- c 
claires. Le secret demeure bien sûr la règle, mais il a 
pourra néanmoins être levé lorsque le justiciable 
peut faire état de raisons sérieuses de croire que le g )') 
processus suivi n'a pas respecté les règles de jus- %—

d tice naturelle. C'est d'ailleurs la conclusion à 
laquelle en vient la majorité en Cour d'appel, aux 
pp. 2074 et 2075: 

Cette confidentialité cède cependant devant l'applica-
tion des règles de la justice naturelle, car le respect de 
ces règles constitue la première assise de tout système 
judiciaire. 

La confidentialité peut donc être exceptionnellement 
levée lorsque des motifs sérieux de le faire sont préala-

f blement soumis au tribunal. 

b 

e 

g 

Je rejetterais donc ce premier motif d'appel. 

2. La légalité du processus décisionnel dit «institu-
tionnalisé» mis sur pied par la Commission 

Des quatre questions soulevées par ce pourvoi, 
la question centrale est évidemment la deuxième. 

h La Commission soutient que le mécanisme de con-
sultation qu'elle a mis en place est conforme aux 
principes de justice naturelle. Elle qualifie ce 
mécanisme de consultation non pas de processus 
de consultation imposé mais plutôt de processus 

i «automatisé», qui n'a pas pour but d'imposer 
quelque vue que ce soit, mais d'aider le décideur 
en l'informant de l'existence de précédents. 

Les directives internes suivantes sont perti-
nentes. Elles sont tirées des Directives concernant 
le fonctionnement des réunions générales et la 
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stitution du comité de lecture ([TRANSLATION] 

"Directives on the holding of general meetings and 
creation of a reading committee") adopted by the 
Commission in September 1984: 

[TRANSLATION] 

4. A unanimous quorum may also suggest that a given 
problem be discussed at a general meeting, whether 
the decision has already been issued or not. 

5. The president may suggest discussion at a general 
meeting of a unanimous decision, in cases where: 

(a) the principles stated in that decision or its applica-
tion contravene or depart from a consensus or pre-
cedent decided on by the Commission; 

(b) the decision is a ruling in principle on a new 
point, or develops a new interpretation which sets 
an important precedent for the Commission. 

34. Discussions will generally develop as follows: 

—presentation by the persons concerned (members of 
the quorum or, if applicable, the legal counsel, a 
member of the reading committee, the president 
and so on) of the problem and arguments on either 
side, and this presentation shall be made without 
becoming involved in arguments on either side of 
the issue; 

—questions by the meeting to the authors; 

—additional comments by members and assessors on 
the point; 

—(possible roundtable of views); 

—brief final comments by the persons concerned; 

—ensuring that the meeting fully understands the 
question; 

—re-reading of the question by the president; 

—vote by the meeting (show of hands). 

35. A vote is not regarded as the necessary outcome of a 
discussion: it is only required if the points for con-
sideration have validly emerged from the discussion 
and a sufficient number of those present feel well 
enough informed to make a decision. 

b 

constitution du comité de lecture adoptées par la 
Commission en septembre 1984: 

4. Un quorum unanime peut également suggérer qu'il y 
ait discussion en réunion générale d'un problème 
donné, et ce, que la décision ait déjà été expédiée ou 
non. 

5. Le président peut suggérer qu'il y ait discussion en 
réunion générale d'une décision unanime, dans les 
cas où: 

c 
a) les principes énoncés dans cette décision ou sa por-

tée contreviennent ou s'écartent d'un consensus ou 
d'une jurisprudence établie de la Commission. 

b) la décision en cause se prononce en principe sur un 
d point nouveau, ou développe une interprétation 

nouvelle d'une portée jurisprudentielle importante 
pour la Commission. 

34. Les discussions suivent généralement le chemine-
ment suivant: 

e 

—exposé par les personnes impliquées (les membres 
du quorum ou, selon le cas, le conseiller juridique, 
un membre du comité de lecture, le président, 
etc. . . ) du problème et des arguments retenus de 

f part et d'autre, cet exposé étant livré en évitant de 
s'engager dans un débat contradictoire; 

g 

h 

—questions de l'assemblée aux auteurs; 

—commentaires additionnels des membres et asses-
seurs sur la question; 

—(tour de table possible); 

—brefs commentaires finals des personnes impli-
quées; 

—vérification avec l'assemblée de la clarté de la 
question; 

—relecture de la question par le président; 

—vote (à main levée) de l'assemblée. 

35. Le vote n'est pas considéré comme l'aboutissement 
nécessaire d'une discussion, il n'est tenu que si la 
discussion a permis de ressortir, de façon valable, 
les éléments à considérer et si un nombre suffisant 
de participants s'estiment assez éclairés pour se pro-
noncer. 
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39. A formal voting process or vote by show of hands is 
used in place of the "roundtable" process. 

41. The president may decide, when he considers that 
the matter discussed is of great importance, to 
extend the consultation to members and assessors 
absent from the general meeting. 

44. Any vote taken at a general meeting must be com-
piled and its result announced at the meeting and 
entered in the minutes. 

45. Consensus is intended to ensure greater consistency 
in Commission decisions. It will be obtained follow-
ing thorough discussion and by means of an unam-
biguous vote; but in the last analysis the quorum 
retains control of its decision. 

46. The consensus is entered in the minutes of the gen-
eral meeting, with reference to the decision it will be 
reflected in and the breakdown of the number of 
votes. 

It is true that the system for verifying decisions 
established in the case at bar was created at the 
request of the decision makers themselves. In view 
of the large number of decisions made by the 
Commission (on the evidence, 2,871 decisions for 
1983), members and assessors very soon felt the 
need to consult their colleagues to ensure consis-
tent and carefully reasoned decisions. As the Com-
mission noted, the objective of consistency 
responds to litigants' need for stability but also to 
the dictates of justice. As the Commission's deci-
sions are not subject to appeal, it is the Commis-
sion itself which has the duty of preventing incon-
sistent decision-making. 

I 

g 

However, that does not mean that the actual 
structure of the machinery created to promote col- h 

legiality is unimportant. Clearly, by its very nature 
administrative law encompasses a wide variety of 
types of decision-making. Nonetheless, these must 
be in keeping with natural justice: accordingly, 
they should not impede the ability of the members 
of an administrative tribunal to decide as they see 
fit nor should they create an appearance of bias in 
the minds of litigants. 

a 

39. La formule de vote formel ou de vote a main levee 
est utilisee A. la place du <<tour de table». 

41. Le president peut decider, lorsqu'il estime que la 
question discutee rev& une grande importance, 
d'etendre la consultation aux membres et assesseurs 
absents lors de la reunion generale. 

44. Tout vote pris en reunion generale doit etre compile 
et son resultat doit etre annonce en assemblee et a 
consigne au proces-verbal. 

45. Le consensus vise a assurer une plus grande colt& ,r.))
rence dans les decisions de la Commission. II doit 
etre obtenu au terme d'une discussion serieuse et au = 
moyen d'un vote non equivoque. Mais en definitive, 

c le quorum demeure maitre de sa decision. 0 

46. Le consensus est consigne au proces-verbal de la c:%1
reunion generale, avec la reference a la decision qui (7), 
I'exprimera et la ventilation du nombre des votes. 

d 

II est vrai que le syst6me de verification des 
decisions mis en place en l'esp6ce l'a ete a la 
demande meme des decideurs. Etant donne le 

e grand nombre de decisions rendues par la Com-
mission (d'apr6s la preuve, 2 871 decisions pour 
Vann& 1983), les membres et assesseurs ressenti-
rent en effet tits tot le besoin de consulter leurs 
collegues pour s'assurer d'une jurisprudence stable 
et rigoureuse. Comme le souligne la Commission, 
cet objectif de coherence repond a un besoin de 
securite des justiciables, mais egalement a un 
imperatif de justice. Les decisions de la Commis-
sion &ant sans appel, c'est a la Commission elle-
meme qu'il revient de prevenir les incoherences 
decisionnelles. 

Cela ne signifie cependant pas que les modalites 
du mecanisme mis en place pour favoriser la coil& 
gialite soient sans importance. De par sa nature, le 
droit administratif connatt evidemrnent une grande 
variete de structures decisionnelles. Celles-ci doi-
vent cependant etre conformes a la justice natu-
relle; elles ne doivent par consequent ni entraver la 
capacite des membres d'un tribunal administratif 
de decider selon leurs opinions, ni creer une appa-
rence de partialite dans l'esprit des justiciables. 

In IWA v. Consolidated-Bathurst Packaging 
Ltd., supra, the Court has already had occasion to 

La Cour a déjà eu; dans SITBA c. Consolidated-
Bathurst Packaging Ltd., precite, ]'occasion d'ex-
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state the guidelines for creating an "institutional-
ized" consultation process in administrative tribu-
nals. In 1WA, the Court examined the consultation 
process established by the Ontario Labour Rela-
tions Board ("OLRB") to promote consistency and 
quality in its decisions. In response to the immense 
task it faced (3,189 decisions in 1982-83), the 
OLRB adopted a practice consisting of holding 
plenary meetings on important questions of policy. 
The process created was described as follows by 
the Chairman of the OLRB at pp. 316-17: 

After deliberating over a draft decision, any panel of the 
Board contemplating a major policy issue may, through 
the Chairman, cause a meeting of all Board members 
and vice-chairmen to be held to acquaint them with this 
issue and the decision the panel is inclined to make. 
These "Full Board" meetings have been institutionalized 
to facilitate a maximum understanding and appreciation 
throughout the Board of policy developments and to 
evaluate fully the practical consequences of proposed 
policy initiatives on labour relations and the economy in 
the Province. But this institutional purpose is subject to 
the clear understanding that it is for the panel hearing 
the case to make the ultimate decision and that discus-
sion at a "Full Board" meeting is limited to the policy 
implications of a draft decision. The draft decision of a 
panel is placed before those attending the meeting by 
the panel and is explained by the panel members. The 
facts set out in the draft are taken as given and do not 
become the subject of discussion. No vote is taken at 
these meetings nor is any other procedure employed to 
identify a consensus. The meetings invariably conclude 
with the Chairman thanking the members of the panel 
for outlining their problem to the entire Board and indi-
cating that all Board members look forward to that 
panel's final decision whatever it might be. No minutes 
are kept of such meetings nor is actual attendance 
recorded. [Emphasis in original.] 

poser les principes directeurs en matiere de proces-
sus de consultation «institutionnalise» au sein des 
tribunaux administratifs. Dans S1TBA, la Cour exa-
mine le processus de consultation mis en place par 

a la Commission des relations de travail de ]'Ontario 
(«CRTO») pour favoriser la coherence et la qualite 
de ses decisions. Face a l'ampleur de la Cache qui 
lui etait assignee (3 189 decisions en 1982-1983), 
la CRTO avait adopte une pratique consistant a 
tenir des reunions plenieres sur des questions de 
politique importantes. Le processus mis en place 
est (Merit de la fagon suivante par le president de la 
CRTO, aux pp. 316 et 317: 

b 

d 

e 

I 

g 

h 

Relying on this description, the Court weighed 
the advantages and disadvantages of the OLRB 
practice in holding such full Board meetings. 
Since any process of consultation may have the
effect of "influencing" decision-makers, the Court j
concluded at p. 333 that what should be looked at 

[TRADUCTION] Apres avoir delibere sur un avant-projet 
de decision, un bane qui envisage de trancher une ques-
tion importante de politique peut faire convoquer, par 

intermediaire du president, une reunion pleniere des 
membres et des vice-presidents pour leur faire part de la 
question soulevee et de la decision que le banc favorise. 
Ces reunions plenieres ont ete institutionnalisees pour 
mieux faire comprendre et apprecier par l'ensemble des 
commissaires l'evolution des politiques et pour exami-
ner a fond les consequences pratiques que les politiques 
envisagees pourraient avoir sur les relations de travail et 
sur economie de la province. Cependant, cet objet ins-
titutionnel est assujetti au principe accepte de tous qu'il 
appartient au bane qui entend 1'affaire de prendre la 
decision ulti me et que les &bats a la reunion pleniere de 
la Commission se limitent aux consequences en matiere 
de politique d'un avant-projet de decision. L'avant-pro-
jet de decision d'un bane est soumis a la reunion par le 
bane lui-merne et explique par les commissaires qui le 
composant. Les faits mentionnes dans l'avant-projet de 
decision sont tenus pour averes et ne font pas l'objet de 
discussions. Aucun vote n'est pris lors de ces reunions 
et aucune autre procedure n'est utilisee pour verifier s'il 
y a consensus. Le president clot toujours ces reunions en 
remerciant les commissaires composant le bane d'avoir 
exposé leur probleme a toute la Commission et en disant 
que tous les commissaires attendront avec impatience la 
decision du bane quelle qu'elle puisse etre. Il n'y a pas 
de proces-verbal de ces reunions ni de prise de pre-
sences. [Souligne dans ].'original.] 

S'appuyant sur cette description, la Cour sou-
pese les avantages et inconvenients qu'emporte la 
pratique de la CRTO de tenir de telles reunions 
plenieres. Puisque tout processus de consultation 
peut avoir pour effet «d'influencer» les decideurs, 
la Cour conclut, a la p. 333, que ce n'est pas le 

0 
LOct, 

0 
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is not the question of influence but that of con-
straint: 

. . the relevant issue in this case is not whether the 
practice of holding full board meetings can cause panel 
members to change their minds but whether this practice 
impinges on the ability of panel members to decide 
according to their opinions. There is nothing in the 
Labour Relations Act which gives either the chairman, 
the vice-chairmen or other Board members the power to 
impose his [sic] opinion on any other Board member. 
However, this de jure situation must not be thwarted by 
procedures which may effectively compel or induce 
panel members to decide against their own conscience 
and opinions. 

Taking the position of an informed person, the 
Court held that the OLRB practice contained an 
adequate number of safeguards of the judicial 
independence of members of the Board responsible 
for making the decision. Accordingly, the system 
established was not likely to cause the litigant to 
entertain a reasonable apprehension of bias (at 
p. 334): 

A full board meeting set up in accordance with the 
procedure described by Chairman Adams is not 
imposed: it is called at the request of the hearing panel 
or any of its members. It is carefully designed to foster 
discussion without trying to verify whether a consensus 
has been reached: no minutes are kept, no votes are 
taken, attendance is voluntary and presence at the full 
board meeting is not recorded. The decision is left 
entirely to the hearing panel. . . . On the other hand, it is 
true that a consensus can be measured without a vote 
and that this institutionalization of the consultation pro-
cess carries with it a potential for greater influence on 
the panel members. However, the criteria [sic] for inde-
pendence is not absence of influence but rather the free-
dom to decide according to one's own conscience and 
opinions. 

In IWA, the Court further noted at p. 326 the fre-
quent policy nature of the decisions of the OLRB 
and the tripartite makeup of the panels of that 
board as factors justifying an institutionalized con-
sultation procedure. These factors are not conclu-
sive, but are additional indications. A plenary 
meeting may perhaps he the only practical means 
of gathering members from various backgrounds; 

I 

a 

b 

d 

crit6re de l'influence qu'il faut retenir, mais plut& 
l'element de contrainte: 

. . la question qu'il faut se poser en l'esp'ece est non pas 
de savoir si la pratique des reunions pleni6res de la 
Commission peut amener les membres d'un banc 
changer d'avis, mais plut6t de savoir si cette pratique 
entrave la capacite des membres de ce banc de statuer 
selon leurs opinions. II n'y a rien dans la Loi sur les a 
relations de travail qui autorise le president, les vice- O 
presidents ou les autres commissaires a imposer leur 
avis a quelque autre commissaire. Cependant, cette Lcf,3 
situation de droit ne doit pas etre contrecarree par des ‘—
procedures qui peuvent avoir pour effet de forcer ou 
d'inciter des membres d'un banc a statuer a l'encontre 
de leurs propres conscience et opinions. co 

O 
CNI 

Se placant dans la position d'une personneS 
informee, la Cour decide que la pratique de la' 
CRTO contient suffisamment de mecanismes sus-
ceptibles de proteger l'independance judiciaire des 
membres du banc charges de rendre la decision. 
Par consequent, le systeme mis en place n'est pas 
susceptible de causer de crainte raisonnable de par-

e tialite chez le justiciable (a la p. 334): 

La reunion pleni6re de la Commission tenue confor-
mement a la procedure decrite par le president Adams 
n'est pas imposee, elle est convoquee a la demande du 
banc qui a entendu l'affaire ou par l'un de ses membres. 
Elle est soigneusement organisee pour favoriser la dis-
cussion sans qu'il y ait tentative de verifier s'il y a con-
sensus; it n'est pas dresse de proces-verbal, le vote n'y 
est pas pris, la presence a la reunion est facultative et les 
presences n'y sont pas prises. La decision revient enti6-

g rement au bane qui a entendu l'affaire. [. . .]Par ailleurs, 
it est vrai qu'il est possible de verifier s'il y a consensus 
sans recourir a un vote et que cette institutionnalisation 
du processus de consultation comporte un risque d'in-
fluence plus prononcee sur les membres du banc. 

h Cependant, le critre de l'independance est non pas l'ab-
sence d'influence, mais plut6t la liberte de decider scion 
ses propres conscience et opinions. 

J 

Dans SITBA, la Cour souligne par ailleurs a la 
p. 326 la nature souvent politique des decisions de 
la CRTO et la composition tripartite des banes de 
cette commission comme des elements qui justi-
fient une procedure de consultation institutionnali-
see. Ces elements ne sont cependant pas determi-
nants, mais constituent des indices additionnels. 
Une reunion pleniere s' averera peut-6tre le seul 
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clearly, it does not mean that only tripartite agen-
cies may set up such consultation machinery. We 
have seen that the justification for institutional-
izing decisions lies primarily in the need to ensure 
consistency in decisions rendered by administra-
tive tribunals. Whether the latter make decisions 
with a high policy component or not, those deci-
sions must be consistent with the requirements of 
justice. A consultation process by plenary meeting 
designed to promote adjudicative coherence may 
thus prove acceptable and even desirable for a 
body like the Commission, provided this process 
does not involve an interference with the freedom 
of decision makers to decide according to their 
consciences and opinions. The process must also, 
even if it does not interfere with the actual freedom 
of the decision makers, not be designed so as to 
create an appearance of bias or lack of indepen-
dence. 

The institutionalized decision-making process in 
the case at bar is rather different from that consid-
ered by the Court in IWA. Although the "consensus 
tables" held by the Commission are optional in 
theory, it appeared from the testimony of the 
member Claude Pothier that these collegiate dis-
cussions are in practice compulsory when the legal 
counsel determines that the proposed decision is 
contrary to previous decisions: 

[TRANSLATION] 

A. . . . So this time, literally in order not to hold up the 
case, we sent—it was the only way—sent the 
Noemie Tremblay file to the discussion table. 

Q. When you say —in order not to hold up the case? 

A. Well, listen, it is difficult because we were—at least 
I for one was in a difficult situation in which the 
quorum had disposed of a matter which was not con-
trary to principle or the previous decisions of the 
Commission, because there were none, I think there 
was one and it was more favourable to the decision 
being taken than the other possibility. There was 
Judge Poirier's memo, which was in the file, so we 
could hardly not take it into account. The only way 

moyen pratique de regrouper des membres prove-
nant de divers milieux; cela ne signifie evidem-
ment pas que seuls les organismes tripartites pour-
ront etablir de tels mecanismes de consultation. 

a Nous avons vu que la justification de l'institution-
nalisation des decisions reside principalement dans 
l'imperatif de coherence des decisions rendues par 
les tribunaux administratifs. Que ceux-ci rendent 
des decisions a haut coefficient politique ou non, 
ces decisions doivent etre compatibles par souci de 
justice. Le processus de consultation par reunion 
pleniere visant a favoriser la coherence de la juris-
prudence pourrait done s'averer acceptable et 
meme desirable pour un organisme comme la 
Commission, a condition que ce processus ne 
constitue pas une entrave A. la liberte des decideurs 
de trancher selon leurs conscience et opinions. Il 
ne faut pas non plus que ce processus, meme s'il 

d n'entrave pas la liberte reelle des decideurs, soit 
concu de fawn telle qu'il suscite une apparence de 
partialite ou de manque d'independance. 

b 

e Le processus de decision institutionnalise est en 
l'espece assez different de celui examine par la 
Cour dans SITBA. En effet, bien que les «tables de 
consensus» tenues par la Commission soient en 
principe facultatives, it ressort du temoignage du 
membre Claude Pothier que ces discussions coll.& 
giales sont, en pratique, imposees lorsque le con-
seiller juridique determine que la decision propo-
see va a l'encontre de la jurisprudence anterieure: 

R. . . . Alors cette fois-la pour litteralement pas bloquer 
le dossier, on a envoye, c'etait la seule fawn, envoye 
a la table de discussion le dossier de Noemie Trem-

h blay.

J 

Q. Quand vous dices pour ne pas bloquer le dossier? 

R. Ben, ecoutez, c'est difficile parce qu'on etait pris, 
moi en tout cas pour un j'etais pris dans une situa-
tion penible ou le quorum avait dispose d'une affaire 
qui n'allait pas a l'encontre de la doctrine ou des 
decisions anterieures de la commission, parce qu'il 
n'y en avait pas, it y en avait une je pense et elle 
etait plus favorable a la decision qu'on prenait que 
l'autre. Il y avait le memo du Juge Poirier qui etait 
au dossier. Donc, on pouvait difficilement ne pas en 
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was to have a general discussion around the table to 
get the file moving, to move it forward. 

Q. Could you have sent the original of document P-10 
to the Commission's secretary? 

a Q. 

A. Listen, the administrative procedure did not author- R. 
ize us to do that. I think I would have been squarely 
blamed if I had gone over their heads, especially the 
administrative office, and rendered a decision 
directly from my office; the discussion took place in 
my office at the time, and we decided to make this 
decision for a very good reason. 

Q. I did not ask you whether you could have sent it 
directly to the parties; my question was whether you 
could have sent the decision to the Commission's 
secretary for it to be issued? 

A. I could not do that either, because the procedure set 
up was compulsory, all files of whatever kind had to 
go through the legal counsel. So the only route was 
to send my file to my secretary who sent it on to the 
legal counsel's office, and then it went from there to 
be issued. If anything held it up, such as the legal 
counsel finding an inadvertent error in the citation of 
a regulation . . . the file was sent back to us . . . 

Additionally, in other cases where the decision was 
contrary to earlier decisions of the Commission . . 
or contrary to the consensus established around the 
table by my colleagues together, the legal counsel 
still held up the file, to my personal knowledge of the 
matter, and if the quorum did not change its opinion, g 

the file to my persona] knowledge — in which I was 
involved in any case — the files went either to the 
office of the president or the vice-president and even-
tually came back to the general discussion table. That 
is the procedure in the Commission as I have known h 

it for nine (9) years. [Emphasis added.] 

b 

c 

d R. 

e 

Dugas J., who heard the parties and was there-
fore in a better position to assess the specific con-
crete aspects of the case, concluded from the testi-
mony that there was undeniable "compulsory 
consultation" and "systemic pressure". In such cir-
cumstances, the fact that at the end of his testi-
mony Mr. Pothier admitted that the vote taken at 
the plenary meeting had not prevented him from 

f 

J 

tenir compte. La seule façon c'était d'en venir à une 
discussion globale autour de la table pour débloquer 
le dossier, pour le faire avancer. 

Est-ce que vous auriez pu expédier l'original du 
document P-10 au secrétariat? 

Écoutez, la procédure administrative ne nous per-
mettait pas de faire ça. Je pense que j'aurais été car-
rément blâmé si j'avais passé par-dessus la tête, sur-
tout le bureau administratif et de rendre une décision 
directement de mon bureau, la discussion avait été 
faite à mon bureau à l'époque et on avait décidé de 
prendre cette décision pour une raison très louable. 

Je vous ai pas demandé, est-ce que vous auriez pu 
envoyer directement aux parties, ma question est est-
ce que vous auriez pu envoyer au secrétaire de la 
commission la décision pour qu'elle soit expédiée? 

Non plus, parce que la procédure installée était obli-
gatoire, tous les dossiers quels qu'ils soient devaient 
passer par le conseiller juridique. Alors le chemine-
ment unique était de faire parvenir mon dossier à ma 
secrétaire qui elle l'achemine vers le bureau du con-
seiller juridique, ensuite il s'en va pour fins d'expé-
dition. S'il y a quelque chose qui bloque, soit que le 
conseiller juridique remarque une erreur qui s'est 
glissée dans la citation d'un règlement, [. . . ] le dos-
sier nous est retourné . . . 

Par ailleurs dans d'autres cas où la décision va soit à 
l'encontre de décisions antérieures de la commission 
[. . .], ou encore à l'encontre de consensus établis 
autour de la table par l'ensemble des collègues, là le 
conseiller juridique encore «stoppe» le dossier à ma 
connaissance personnelle que j'en ai, et si le quorum 
ne change pas d'opinion, le dossier à ma connais-
sance personnelle, dans lesquels j'ai été impliqué en 
tout cas, les dossiers vont soit au bureau du président 
ou du vice-président et éventuellement reviennent à 
la table des discussions globales. C'est la procédure 
que j'ai vécue à la commission depuis neuf (9) ans. 
[Je souligne.] 

Le juge Dugas, qui a entendu les parties et était 
donc en meilleure position pour apprécier la situa-
tion concrète particulière à cette affaire, conclut 
d'ailleurs des témoignages qu'il y a «consultation 
imposée» et une «pression systémique» indéniable. 
Dans ce contexte, le fait que Me Pothier ait, à la fin 
de son témoignage, reconnu que le vote pris à la 
réunion plénière ne l'avait pas empêché de mainte-
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abiding by his decision in no way shows absence 
of constraint. 

The Commission argued that under directive 45, 
the quorum still retains full control of its decision. 
As the Court observed in IWA, mere "influence" is 
to be distinguished from "constraint"; but what is 
crucial is to determine the actual situation prevail-
ing in the body in question. In the case at bar on 
the facts do 

[t]he methods used at those meetings to discuss policy 
issues reflect the need to maintain an atmosphere 
wherein each attending Board member retains the free-
dom to make up his mind on any given issue and to pre-
serve the panel members' ultimate responsibility for the 
outcome of the final decision [?] 

(IWA, supra, at p. 316.) 

I do not think so. The testimony of the member 
Claude Pothier depicts a system in which in actual 
fact constraint seems to have outweighed influ-
ence, regardless of any internal directive to the 
contrary. 

Additionally, reading the rules for holding ple-
nary meetings of the Commission discloses a num-
ber of points which taken together could create an 
appearance of bias. In my opinion, the key indica-
tor in this regard is to be found in directive 5, 
which provides that a plenary meeting may be 
requested not only by the quorum responsible for 
making the decision but also by the president of 
the Commission. 

The fact that under directive 5 the president of 
the Commission can raise a question at a plenary 
meeting without the approval of the quorum 
responsible for deciding the matter presents a par-
ticular problem in light of the following passage 
from the judgment in IWA, supra, at p. 332: 

It is obvious that no outside interference may be used 
to compel or pressure a decision maker to participate in 
discussions on policy issues raised by a case on which 
he must render a decision. 

nir sa décision ne démontre aucunement absence 
de contrainte. 

La Commission soutient qu'en vertu de la direc-
a tive 45, le quorum demeure toujours maître de sa 

décision. Comme l'a souligné la Cour dans SITBA, 
il faut distinguer la simple «influence» de la «con-
trainte». Mais ce qui est crucial, c'est de détermi- 8 
ner quelle est la situation véritable qui prévaut au cn 
sein de l'organisme concerné. En l'espèce, vu les Lo 
faits, 

b 

d 

Mes méthodes utilisées à ces réunions pour débattre des —I 
questions de politique traduisent[-elles] la nécessité de g 
préserver une ambiance où chaque commissaire présent ° 
garde la liberté de se former une opinion sur une ques- &I)
tion précise et de sauvegarder la responsabilité ultime a).— 
des membres de chaque banc à l'égard de la décision 
finale?] 

(SITBA, précité, à la p. 316.) 

Je ne le crois pas. Le témoignage du membre 
Claude Pothier dépeint un système où la contrainte 

e semble effectivement l'emporter sur l'influence, 
nonobstant toute directive interne à l'effet con-
traire. 

f Par ailleurs, la lecture des règles de fonctionne-
ment des réunions plénières de la Commission 
révèle un ensemble d'éléments susceptibles de 
créer une apparence de partialité. À mon avis, 
l'élément indicateur le plus important de ce point 

g de vue se retrouve à la directive 5, qui prévoit que 
la réunion plénière pourra être demandée non seu-
lement par le quorum chargé de rendre la décision, 
mais également par le président de la Commission. 

h 
Le fait que le président de la Commission, en 

vertu de la directive 5, puisse soulever une ques-
tion en réunion plénière sans l'accord du quorum 
saisi de l'affaire pose un problème particulier en 

i regard du passage suivant de la décision dans 
SITBA, précitée, à la p. 332: 

Il est évident qu'aucune ingérence extérieure ne peut 
être pratiquée pour forcer ou contraindre un décideur à 
participer à des discussions au sujet de questions de 
politique soulevées par une affaire sur laquelle il doit 
statuer. 
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In my view, the mere fact that the president can 
of his own motion refer a matter for plenary dis-
cussion may in itself be a constraint on decision 
makers. In such circumstances, they may not feel 
free to refuse to submit a question to the "consen-
sus table" when the president suggests this. Fur-
ther, the statute clearly provides that it is the deci-
sion makers who must decide a matter. 
Accordingly, it is those decision makers who must 
retain the right to initiate consultation; imposing it 
on them amounts to an act of compulsion towards 
them and a denial of the choice expressly made by 
the legislature. 

The Commission apparently wishes by this 
machinery to make the expertise of the Commis-
sion as a whole available to its members and to 
inform them of existing precedents. This is a 
praiseworthy motive. If the quorum has the advan-
tage of the experience and opinions of its col-
leagues it may be in a position to render a more 
thoughtful decision. However, it is the quorum, 
and only the quorum, which has the responsibility 
of rendering the decision.. If it does not wish to 
consult, it must be truly free not to do so. This con-
straint, which is subjective for the decision makers, 
may also cause litigants to have an impression of 
objective bias. Compulsory consultation creates at 
the very least an appearance of a lack of indepen-
dence, if not actual constraint. 

The referral process mentioned in directive 5 in 
cases of new subject-matter also circumvents the 
will of the legislature by seeking to establish a 
prior consensus by persons not responsible for 
deciding the case. Ordinarily, precedent is devel-
oped by the actual decision makers over a series of 
decisions. The tribunal hearing a new question 
may thus render a number of contradictory judg-
ments before a consensus naturally emerges. This 
of course is a longer process; but there is no indi-
cation that the legislature intended it to be other-
wise. Bearing this in mind, I consider it is particu-
larly important for the persons responsible for 
hearing a case to be the ones to decide it. 

f 

g 

h 

À mon avis, la simple possibilité que le prési-
dent réfère, de son propre chef, une question pour 
discussion en plénière peut en soi constituer une 
contrainte pour les décideurs. Dans un tel contexte, 

a ceux-ci ne se sentiront peut-être pas libres de refu-
ser de soumettre une question à la «table des 
consensus» lorsque le président le suggère. De 
plus, la loi prévoit clairement que ce sont les déci-
deurs qui doivent trancher la question. Ce sont 
donc ces décideurs qui doivent garder l'initiative 
de la consultation; la leur imposer équivaut à agir 
d'autorité envers eux et nier le choix exprès du 
législateur. 

b 

La Commission souhaite de toute évidence, par 
ce mécanisme, mettre à la disposition de ses 
membres l'ensemble de l'expertise de la Commis-

d sion et les informer de la jurisprudence existante. 
Il s'agit là d'un but louable. Le quorum, fort de 
l'expérience et des opinions de ses collègues, sera 
peut-être en mesure de rendre une décision plus 
mûrie. C'est cependant le quorum, et le quorum 

e seul, qui a la responsabilité de rendre la décision. 
S'il ne souhaite pas consulter, il doit être vraiment 
libre de ne pas le faire. Cette contrainte, subjective 
pour les décideurs, pourra également donner lieu à 
une apparence de partialité objective du point de 
vue du justiciable. Une consultation imposée crée à 
tout le moins une apparence de manque d'indépen-
dance, sinon une contrainte réelle. 

Le processus de référé prévu à la directive 5 
dans les cas de matières nouvelles contourne éga-
lement la volonté du législateur en cherchant à éta-
blir un consensus préalable par des personnes non 
saisies de la question. Normalement, l'élaboration 
d'un courant jurisprudentiel se fait par les déci-
deurs effectifs suite à un ensemble de décisions. Le 
tribunal saisi d'une question nouvelle peut ainsi 
rendre un certain nombre de jugements contradic-
toires avant qu'un consensus ne se dégage naturel-
lement. Il s'agit évidemment d'un processus plus 
long; rien n'indique cependant que le législateur 
ait voulu qu'il en soit ici autrement. Dans cette 
optique, je suis d'avis qu'il est particulièrement 
important que les personnes saisies d'une affaire 
soient celles qui décident. 
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There are other facts which support this conclu-
sion of an apparent lack of independence. For 
example, plenary meetings of the Commission are 
held so as to arrive at a consensus: a vote by a 
show of hands is generally taken, as well as attend-
ance; minutes are kept (directives 34, 35, 39, 44 
and 46). The process created by the Commission 
thus contains very few of the protective devices 
which led this Court to conclude that the practice 
of the OLRB was in keeping with natural justice. 
Such protective devices are important when, as 
here, what is at issue is also to determine whether 
there was an appearance of bias or lack of indepen-
dence. Certain aspects of the system established by 
the Commission create at the very least an appear-
ance of "systemic pressure", to use the words of 
Dugas J. 

Accordingly the Commission's decision, as a 
product of this system of internal consultation, 
seems to me to have been made in breach of the 
rules of natural justice. The present practice of the 
Commission of holding plenary meetings without 
members of a quorum having requested them, as 
well as the voting procedure and the keeping of 
minutes, may exert undue pressure on decision 
makers. Such pressure may be an infringement of a 
litigant's right to a decision by an independent tri-
bunal. I consider that the institutionalized consulta-
tion process currently being used by the Commis-
sion may also give rise to a reasonable 
apprehension of bias in an informed litigant. 

I would accordingly dismiss the principal appeal 
for this reason. 

It should not be concluded from all this that the 
Court does not regard the objective sought by the 
Commission, of ensuring adjudicative coherence, 
as important. On the contrary, it has already recog-
nized the manifest benefits which may be obtained 
from an institutionalized consultation process. The 
Court is also aware of the breadth of the task 
which has been entrusted to the Commission by 
the legislature and of the difficulties which the 
Commission may face in performing these quasi-
judicial duties. 

D'autres elements factuels supportent ce constat 
d'apparence de manque d'independance. Par 
exemple, les reunions plenieres de la Commission 
sont menees de fawn a &gager un consensus: le 

a vote a main levee est generalement pris, de mEme 
que les presences; un proces-verbal est dresse 
(directives 34, 35, 39, 44 et 46). Le processus mis 
en place par la Commission contient done fort peu 
de ces mecanismes de protection qui avaient per-
mis a la Cour de conclure que la pratique de la ---to
CRTO etait conforme a la justice naturelle. Or, ces cf) 
mecanismes de protection sont importants lorsqu'il 
s'agit egalement, comme en l'espece, de determi-

• ner s'il y a apparence de partialite ou de manque c73 
d'independance. Certains des elements du systeme 
mis en place par la Commission creent a tout le ca3 
moins une apparence de opression systemique», 
pour reprendre les paroles du juge Dugas. 

d 

La decision de la Commission, en tant que pro-
duit de ce systeme de consultation interne, me 
semble done avoir &' 6 rendue en violation des 
regles de justice naturelle. La pratique actuelle de 

e la Commission de tenir des reunions plenieres sans 
que les membres du quorum l'aient demande, de 
m'dme que les mecanismes de vote et de redaction 
d'un proces-verbal, peuvent exercer une pression 
indue sur les decideurs. Une telle pression peut 
constituer une atteinte au droit du justiciable d'ob-
tenir une decision d'un tribunal independent. Je 
suis d'avis que le processus institutionnalise de 
consultation actuellement utilise par la Commis-

g sion peut egalement susciter une crainte raisonna-
ble de partialite chez le justiciable inform& 

Je rejetterais done l'appel principal pour ce 
motif. 

b 

h 

Il ne faut pas conclure de tout ceci que la Cour 
ne considere pas comme important 1'objectif vise 
par la Commission, soit d'assurer la coherence de 
sa jurisprudence. Nous avons au contraire déjà 
reconnu les avantages manifestes que pouvait pro-
curer un processus de consultation institutionna-
lise. La Cour est par ailleurs consciente de l'am-
pleur de la tdche qui a ete devolue a la 
Commission par le legislateur, et des difficult& 
auxquelles peut faire face la Commission dans 
]'execution de ces fonctions quasi judiciaires. 
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As it said earlier in IWA, supra, plenary meet-
ings may be a consultation tool which is entirely in 
keeping with the rules of natural justice. However, 
they should not be imposed on decision makers 
and should be held in such a way as to leave deci-
sion makers free to decide according to their own 
consciences and opinions. Voting, the taking of 
attendance and the keeping of minutes are there-
fore not to be recommended. There are in any case 
a number of other methods which can be used to 
inform members of the Commission of applicable 
adjudicative trends or to prompt discussion on 
points of importance; the task of devising these 
may be left to the Commission. 

3. Part Played by the President in the Case at Bar 
and Appearance of Bias 

Though this question does not have to be 
decided in order to dispose of the principal appeal, 
I will still make certain observations on the part 
played by Judge Poirier in the case at bar. 

The Act respecting the Commission des affaires 
sociales gives the president of the Commission the 
power to settle disputes that may arise within a 
quorum: 

10. A matter shall be decided by the majority of the 
members and assessors having heard it. 

When opinions are equally divided on a question, it 
shall be decided by the president or the vice-president 
he designates. 

What part did the president of the Commission 
play here? In the case at bar, it is the president who 
raised the question by sending the quorum a mem-
orandum in which he indicated the interpretation 
he would have given to the regulation at issue. 
This led to engaging the consultation process 
which eventually led to the disagreement between 
the two previously unanimous decision makers. 
Once the disagreement emerged, it was the presi-
dent again who resolved the matter in the way he 
had indicated in his first intervention. 

b 

Comme nous 1'avons defa dit dans SITBA, pre-
cite, les reunions pleniares peuvent constituer un 
instrument de consultation tout a fait conforme aux 
principes de justice naturelle. Elles ne doivent 

a cependant pas &re imposdes aux ddcideurs, et doi-
vent &re mendes de fayon a laisser les decideurs 
libres de trancher selon leurs conscience et opi-
nions. Le vote, la prise des presences et la redac-
tion d'un procas-verbal sont done a deconseiller. Il 
existe par ailleurs bon nombre d'autres methodes 
qui pourraient atre utilisees pour informer les 
membres de la Commission des courants de juris-
prudence pertinents ou pour susciter des discus-

, sions sur des questions d'importance; je laisse a la 
Commission le coin de les concevoir. 

3. Le role jouii par le pr6sident en l'espkw et l'ap-
parence de partialiM 

d 

C 

Bien qu'il ne soit pas necessaire de traiter de 
cette question aux fins de disposer de l'appel prin-
cipal, je ferai quand meme quelques observations 
sur le role joue par le juge Poirier en l'esp6ce. 

La Loi sur la Commission des affaires sociales 
donne au president de la Commission le pouvoir de 
trancher les desaccords qui peuvent survenir au 
sein d'un quorum: 

10. Les decisions sont prises a la majority des membres 
et des assesseurs ayant entendu une affaire. 

Lorsque les opinions se partagent dgalement sur une 
question, celle-ci est tranchee par le president ou le vice-

g president que celui-ci designe. 

Quel a ici ete le role du president de la Commis-
sion? En l'esp6ce, c'est le president qui a souleve 
la question en envoyant une note au quorum oil it 

h exposait rinterprdtation qu'il aurait dorm& au 
reglement en litige. Ceci a mene a la mise en 
branle du processus de consultation qui a eventuel-
lement merle au desaccord entre les deux decideurs 
prealablement unanimes. Une fois le desaccord 
constate, c'est encore le president qui a tranche la 
question dans le sens qu'il avait indique des sa pre-
mière intervention. 

I should stress first of all that the Court is not in
any way questioning the good faith or impartiality j
of the Commission's president in the case at bar; 

Soulignons tout d'abord que la Cour ne remet 
nullement en question la bonne foi ou l'impartia-
lite du president de la Commission en l'esp6ce; la 
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the question which concerns it here is one of an 
appearance of bias, not of actual bias. 

I will leave aside for discussion purposes the 
question of the formal consultation machinery 
already considered above. Even if that machinery 
had been in keeping with natural justice, I feel that 
the fact that the president expressed his opinion to 
members of the quorum, inviting them to recon-
sider the decision, and then became a decision 
maker is hardly consistent with the rules of natural 
justice. The case is comparable to the typical 
"prior commitment" situation which de Smith 
describes as follows: 

Disqualification for bias may exist where a member 
of a tribunal has an interest in the issue by virtue of his 
identification with one of the parties, or has otherwise 
indicated partisanship in relation to the issue. 

Most of the cases are concerned with magistrates who 
have adjudicated after having substantially committed 
themselves by actively opposing or supporting the cause 
of a party or applicant before them. 

(De Smith, Judicial Review of Administrative 
Action (4th ed. 1980), at pp. 270-71.) 

De Smith recognizes that by the very nature of 
their duties certain members of administrative 
tribunals may have to combine various roles. This 
is what he says at p. 271 about the function of 
members of boards who issue licences: 

In certain respects, however, licensing justices stand 
in a peculiar position. They are entitled to adopt a gen-
eral policy, based on their own investigations and pri-
vate knowledge and their assessment of local require-
ments, with regard to the granting and renewal of 
public-house licences in their area; they are sometimes 
members of the local authority, which may have 
adopted town planning policies that will affect the 
future location of public-houses; they may themselves 
initiate an objection to the renewal of a licence and then 
proceed to sit and vote on the application as members of 
the compensation authority. But they are disqualified if 
they have already taken such active steps to oppose the 
renewal as to give rise to a real likelihood that they will 

question qui nous préoccupe ici en est une d'appa-
rence de partialité, et non pas de partialité réelle. 

Je mettrai de côté pour les fins de la discussion 
a la question des mécanismes formels de consulta-

tion déjà examinée plus haut. Même si ces méca-
nismes avaient été conformes à la justice naturelle, 
je suis d'avis que le fait que le président ait 5-
exprimé son opinion aux membres du quorum, les Ci 
invitant à reconsidérer leur décision, pour ensuite
se retrouver retrouver décideur, est peu compatible avec les A 
principes de justice naturelle. Il s'agit d'un cas 
assimilable au cas-type de la «prise de position 
antérieure» que de Smith décrit ainsi: 

[TRADUCTION] Il peut y avoir récusation pour motif de 
partialité lorsqu'un membre d'un tribunal administratif a ce 
un intérêt dans la question en raison de son identifica-
tion à l'une des parties ou lorsqu'il a, d'une autre façon, 

d fait preuve de partialité relativement à la question. 

b 

e 

Dans la plupart des cas, il s'agit de magistrats qui ont 
tranché une question après avoir fermement pris parti en 
s'opposant ou en se montrant favorable de façon con-
crète à la cause d'une partie ou d'un requérant devant 
eux. 

(De Smith, Judicial Review of Administrative 
f Action (4e éd. 1980), aux pp. 270 et 271.) 

De Smith reconnaît que, de par la nature de leurs 
fonctions, certains membres de tribunaux adminis-
tratifs peuvent devoir cumuler divers rôles. Voici 

g ainsi ce qu'il écrit à la p. 271 au sujet du rôle des 
membres de commissions chargés de délivrer des 
permis: 

[TRADUCTION] À certains égards, toutefois, les juges 
h chargés de délivrer des permis se trouvent dans une 

situation particulière. En ce qui concerne l'octroi et le 
renouvellement des permis de débits de boissons dans 
leur ressort, ces juges ont le droit d'adopter une poli-
tique générale, fondée sur leurs propres enquêtes et leurs 

i connaissances personnelles ainsi que sur leur évaluation 
des exigences locales; ils sont parfois membres de l'ad-
ministration locale, qui peut avoir adopté des politiques 
de planification urbaine susceptibles d'influer sur l'em-
placement futur des débits de boissons; ils peuvent s'op-
poser personnellement au renouvellement d'un permis et 
faire partie par la suite de la commission de contrôle et y 
voter. Toutefois, ils sont inhabiles s'ils ont pris des 
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not be capable of hearing and determining the applica-
tion in a judicial spirit. [Emphasis added.] 

The justices to whom de Smith refers combine 
these various duties as a result of the legislation 
giving them their powers. The demands of natural 
justice must therefore be reconciled with the delib-
erate intent of the legislature to give an administra-
tive tribunal several overlapping duties. In the case 
at bar, the internal consultation procedure used by 
the Commission was not created by the legislature; 
and even if it had been, it does not contemplate the 
president taking control of cases in place of the 
legal counsel. There is accordingly less reason to 
tolerate the president playing several parts within 
the decision-making process. 

Moreover, s. 10 of the Act respecting the Com-
mission des affaires sociales expressly authorizes 
the president to designate a vice-president to 
resolve disputes between the members of a quo-
ruin. In view of the active part he took in the dis-
cussion, the president should have delegated the 
decision to one of his vice-presidents. He did not 
do so. The active part played by Mr. Poirier in this 
matter thus seems to me likely to create a reasona-
ble apprehension of bias in an informed observer. 

The respondent further argued that the proce-
dure used infringes the audi alteram partem rule in 
that the president did not hear the parties when he 
finally decided the matter. The Court has already 
considered this point in IWA. At pages 335 to 338 
it emphasized the importance of distinguishing 
between discussions bearing on questions of fact 
and those relating to questions of law: 

The determination and assessment of facts are delicate 
tasks which turn on the credibility of the witnesses and 
an overall evaluation of the relevancy of all the informa-
tion presented as evidence. As a general rule, these tasks 
cannot be properly performed by persons who have not 
heard all the evidence and the rules of natural justice do 
not allow such persons to vote on the result. Their par-
ticipation in discussions dealing with such factual issues 
is less problematic when there is no participation in the 
final decision. However, I am of the view that generally 

J 

mesures concretes pour s'opposer au renouvellement de 
facon a soulever une veritable probabilite qu'ils ne 
seront pas en mesure d'entendre et de trancher la 
demande dans un esprit judiciaire. [Je souligne.] 

a 
Les magistrats auxquels de Smith fait reference 

cumulent ces diverses fonctions par l'effet de la loi 
qui leur attribue leurs pouvoirs. Les imperatifs de 
justice naturelle doivent donc composer avec la 

b volonte arrelee du legislateur de confier au tribunal 
administratif plusieurs fonctions qui se chevau-
chent. Or, en l'es*e, la procedure de consultation 
interne utilisee par la Commission n'est pas creee 
par le legislateur; et meme si elle l'etait, elle ne 
prevoit pas que le president se saisisse des dossiers 
a la place du conseiller juridique. Il y a done moins 
de raisons de tolerer que le president joue plusieurs 
roles au sein meme du processus decisionnel. 

d 
En outre, l' art. 10 de la Loi sur la Commission 

des affaires sociales permet expressement au presi-
dent de designer un vice-president pour trancher 
les desaccords entre les membres d'un quorum. 

e Etant donne la part active qu'il avait prise au 
debat, le president aurait du confier la decision 
un de ses vice-presidents. Il ne l'a pas fait. Le role 
actif joue par le president Poirier dans cette affaire 
me semble done de nature a susciter une crainte 
raisonnable de partialite chez l'observateur 
inform& 

L'intimee a egalement plaide que la procedure 

g suivie viole la regle audi alteram partem en ce que 
le president n'avait pas entendu les parties lors-
qu'il a finalement tranche la question. La Cour a 
déjà examine cette question dans SITBA. Elle sou-
ligne aux pp. 335 a 338 l'importance de distinguer 

h entre les discussions portant sur des questions de 
fait et celles portant sur des questions de droit: 

La determination et l'evaluation des faits sont des taches 
delicates qui dependent de la credibility des temoins et 

i de l'evaluation globale de la pertinence de tousles ren-
seignements presentes en preuve. En general, les per-
sonnes qui n'ont pas entendu toute la preuve ne sont pas 
a meme de bien remplir cette fAche et les regles de jus-
tice naturelle ne permettent pas a ces personnes de voter 
sur l'issue du litige. Leur participation aux discussions 
portant sur ces questions de fait pose moins de pro-
blemes quand elles ne participent pas a la decision 
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such discussions constitute a breach of the rules of natu-
ral justice because they allow persons other than the par-
ties to make representations on factual issues when they 
have not heard the evidence. 

a 

Policy issues must be approached in a different man-
ner because they have, by definition, an impact which 
goes beyond the resolution of the dispute between the 
parties. While they are adopted in a factual context, they 
are an expression of principle or standards akin to law. 
Since these issues involve the consideration of statutes, 
past decisions and perceived social needs, the impact of 
a policy decision by the Board is, to a certain extent, 
independent from the immediate interests of the parties 
even though it has an effect on the outcome of the com-
plaint. 

It is now necessary to consider the conditions under 
which full board meetings must be held in order to abide 
by the audi alteram partem rule. In this respect, the only 
possible breach of this rule arises where a new policy or 
a new argument is proposed at a full board meeting and 
a decision is rendered on the basis of this policy or argu-
ment without giving the parties an opportunity to 
respond. 

The question on which the Commission had to 
rule was clearly a point of law, namely whether 
"dressings and bandages were included in the defi-
nition of medical equipment" within the meaning 
of s. 10.04 of the Regulation on Social Aid then in 
effect. Furthermore, the parties chose to plead in 
writing and so far as one can tell made no repre-
sentations at the hearing. 

In the case at bar, there is no evidence that new 
arguments of law were raised at the "consensus 
table". The consultation process therefore did not 
infringe the audi alteram partem rule. Turning to 
the next stage, it also seems that no new points 
were considered by the president at the decision-
making stage. He in fact decided on the basis of 
the written file as prepared by the quorum. As the 
Court observed in IWA, supra, at p. 339: 

b 

d 

e 

f 

finale. Cependant, j'estime que ces discussions violent 
généralement les règles de justice naturelle parce 
qu'elles permettent à des personnes qui ne sont pas par-
ties au litige de faire des observations sur des questions 
de fait alors qu'elles n'ont pas entendu la preuve. 

Il faut aborder les questions de politique de manière 
différente parce qu'elles ont, par définition, des consé-
quences qui vont au-delà du règlement du litige particu-
lier entre les parties. Bien qu'elles découlent de faits 
précis, elles constituent l'expression d'un principe ou de 
normes apparentées au droit. Puisque ces questions font 
appel à l'analyse des lois, des décisions antérieures et 
des besoins sociaux qui sont perçus, les conséquences 
d'une décision de politique prise par la Commission ne 
dépendent pas, dans une certaine mesure, de l'intérêt 
immédiat des parties, même si elles peuvent avoir un 
effet sur l'issue de la plainte. 

Il faut maintenant examiner les conditions dans les-
quelles les réunions plénières de la Commission doivent 
être tenues afin de respecter la règle audi alteram par-
tem. À cet égard, la seule violation possible de la règle a 
lieu quand on propose une nouvelle politique ou un nou-
vel argument à une réunion plénière de la Commission 
et qu'une décision fondée sur cette politique ou cet 
argument est rendue sans qu'on accorde aux parties la 
possibilité de répliquer. 

La question sur laquelle la. Commission devait 
se prononcer était clairement une question de droit, 
à savoir si les «pansements et bandages entraient 

g dans la définition d'équipement médical» au sens 
de l'art. 10.04 du Règlement de l'aide sociale alors 
en vigueur. Les parties avaient d'ailleurs choisi de 
plaider par écrit et n'ont, de toute évidence, pas 
fait de représentation à l'audition. 

h 

En l'espèce, il n'y a aucune preuve que des 
arguments de droit nouveaux aient été soulevés à 
la «table des consensus». Le processus de consul-
tation n'a donc pas violé la règle audi alteram par-
tem. Passant à l'étape suivante, il ne semble pas 
non plus que de nouveaux éléments aient été consi-
dérés par le président à l'étape de la décision. 
Celui-ci a, en fait, décidé sur la base du dossier 
écrit tel que constitué par le quorum. Comme le 
souligne la Cour dans SITBA, précité, à la p. 339: 

rn 

Ce) 

C 
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. the rule with respect to legal or policy arguments not 
raising issues of fact is somewhat more lenient because 
the parties only have the right to state their case ade-
quately and to answer contrary arguments. This right 
does not encompass the right to repeat arguments every 
time the panel convenes to discuss the case. 

I therefore do not feel the facts of the instant 
case established a breach of the audi alteram 
partem rule. The Court moreover notes that the 
Commission has subsequently altered its practice 
and has taken the sensible step of giving parties an 
opportunity to be heard by the president or vice-
president responsible for resolving a disagreement. 
In the case at bar, the only blame which can attach 
to the president is thus of having resolved the disa-
greement between the decision makers when he 
had already spoken on the matter. 

4. Nature of First "Decision" 

I concur on this point with the disposition cho-
sen by Dugas J., namely that the only decision in 
the case at bar is that contained in document P-9 
(the "second" decision, [1983] C.A.S. 713). Like 
Dugas J., I consider that the first "decision" ren-
dered by the members of the quorum was in their 
minds only a draft, a provisional opinion. 

In this regard, the intent of the decision makers 
must be analysed in terms of the institutionalized 
consultation process that existed at the time the 
decision was made, even though that process now 
proves to have contravened the rules of natural jus-
tice. The Court cannot disregard the setting in 
which the decision was made in deciding whether 
it was conclusive. 

Finally, I would note that the procedure of early 
signature of draft decisions by members and asses-
sors followed in the case at bar seems to me 
unadvisable. Although this procedure may be prac-
tical, it only adds to the appearance of bias when a 
decision maker decides to alter his opinion after 
free consultation with his colleagues. A litigant 
who sees a "decision" favourable to him changed 
to an unfavourable one will not think that there has 

. la regle relative aux arguments juridiques ou de poli-
tique qui ne soulevent pas des questions de fait est un 
peu moms severe puisque les parties n'ont que le droit 
de presenter leur cause adequatement et de repondre aux 

a arguments qui leur sont defavorables. Ce droit n'inclut 
pas celui de reprendre les plaidoiries chaque fois que le 
bane se reunit pour debattre l'affaire. 

Je ne crois done pas que ]es faits de cette affaire 
b font voir une violation de la regle audi alteram 

partem. La Cour note d'ailleurs que la Commis-
sion a depuis modifie sa pratique et qu'elle a pris 
l'heureuse initiative de donner aux parties l'occa-
sion de se faire entendre par le president ou vice-

c president chargé de trancher un desaccord. En l'es-
pece, le seul reproche que l'on peut adresser au 
president est done d'avoir tranche le desaccord 
entre les decideurs alors qu'il s'etait déjà exprime 
sur la question. 

4. La nature de la premibv «decision» 
d 

Je suis d'accord sur ce point avec le dispositif 
choisi par le juge Dugas, soit que la seule decision 

e en l'espece est celle consignee au document P-9 (la 
«deuxieme» decision, [1983] C.A.S. 713). Comme 
le juge Dugas, je suis d'avis que la premiere «deci-
sion» rendue par les membres du quorum n'etait 
dans leur esprit qu'un projet, qu'une opinion pro-
vi soire. 

g 

A cet egard, l'analyse de 1'intention des deci-
deurs doit se faire en tenant compte du processus 
de consultation institutionnalise qui existait au 
moment 4LA la decision a ete rendue, mame si ce 
processus s'avere aujourd'hui contrevenir aux 
regles de justice naturelle. La Cour ne peut pas 
faire abstraction du cadre dans lequel la decision a 

h et6 rendue pour decider du caractere definitif ou 
non de celle-ci. 

Je souligne finalement que la procedure de 
signature anticipee des projets de decisions, par les 
membres et assesseurs suivie en l'espece m'appa-
rait etre a deconseiller. Meme si cette procedure 
s'avere pratique, elle ne fait qu'ajouter a 1'appa-
rence de partialite lorsqu'un decideur decide de 
modifier son opinion apres libre consultation avec 
ses collegues. Le justiciable qui voit une «deci-
sion» qui lui etait favorable se changer en decision 
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been a normal consultation process; rather, he will 
have the impression that external pressure has defi-
nitely led persons who were initially favourable to 
his case to change their minds. 

VI—Conclusions 

For these reasons, I would dismiss the principal 
and incidental appeals with costs. 

Principal and incidental appeals dismissed with 
costs. 

Solicitors for the appellant: McCarthy, Tétrault, 
Québec. 

Solicitors for the respondent: Gauthier, 
Bergeron & Faribault, Magog. 

défavorable ne pensera pas qu'il s'agit du proces-
sus normal de consultation; il aura plutôt l'impres-
sion qu'une pression extérieure a bel et bien fait 
changer d'avis les personnes d'abord favorables à 

a sa cause. 

VI—Conclusions 

Pour ces motifs, je suis d'avis de rejeter les 
b pourvois principal et incident avec dépens. 

Pourvois principal et incident rejetés avec 
dépens. 

e Procureurs de l'appelante: McCarthy, Tétrault, 
Québec. 

Procureurs de l'intimée: Gauthier, Bergeron & 
Faribault, Magog. 
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Case Summary 

Trademarks, names and designs — Trademarks — Practice — What trademarks registrable —
Prohibition, marks which are deceptively misdescriptive — Prohibition, marks which are 
descriptive of the product. 

This was an appeal by Warnaco from dismissal of an application for a trade-mark registration. Warnaco 
also sought a determination as to whether the registrar of trade-marks was the proper respondent in the 
appeal. The registrar had refused Warnaco's registration of the name Satin and Stripes for intimate 
apparel, on grounds that the name was descriptive. Warnaco produced additional affidavit evidence 
including expert opinion from a linguist, as to the common everyday meaning of the words satin and 
stripes. Other affidavits contained extracts from records maintained by the registrar evidencing registered 
names similar to that proposed by Warnaco. 

HELD: Appeal dismissed. 

There was no person directly affected by the decision, nor was there any person required to be named as a 
party. Therefore, the proper respondent was the Attorney General. Warnaco's additional evidence was not 
such that it would have materially affected the registrar's conclusion in relation to the proposed name. The 
appropriate standard of review was reasonableness simpliciter. The registrar addressed the evidence and 
arguments and reached a reasonable conclusion. The mark was clearly descriptive or deceptively 
misdescriptive of the character or quality of wares with which it was proposed to be used. 
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Trade-marks Act, R.S.C. 1985, c. T-13, ss. 12(1)(b), 56. 

Counsel 

Diane E. Cornish and Darlene H. Can-eau, for the applicant. Catharine Moore, for the respondent. 

HENEGHAN J. (Reasons for Order) 

1 This is a matter being appealed from a decision of the Registrar of Trade-marks. It was heard on March 
15, 2000. There was a preliminary issue concerning the status of the Registrar of Trade-marks, whether he 
was the proper Respondent in this matter having regard to Rules 300 and 303 of the Federal Court Rules, 
1998. Rules 300(d) and 303 provide as follows: 

300. This Part applies to... 

(d) appeals under section 56 of the Trade-marks Act... 

303.(1) Subject to subsection (2), an Appellant shall name as a respondent every person 

(a) directly affected by the order sought in the application, other than a tribunal in respect of 
which the application is brought; or 

(b) required to be named as a party under an Act of Parliament pursuant to which the 
application is brought. 

(2) Where in an application for judicial review there are no persons that can be named under 
subsection (1), the applicant shall name the Attorney General of Canada as a respondent. 

(3) On a motion by the Attorney General of Canada, where the Court is satisfied that the Attorney 
General is unable or unwilling to act as a respondent after having been named under 
subsection (2), the Court may substitute another person or body, including the tribunal in 
respect of which the application is made, as a respondent in the place of the Attorney General 
of Canada. 

* * * 

300. La presente partie s'applique... 

d) aux appels interjetes en vertu de Particle 56 de la Loi sur les marques de commerce... 

303.(1) Sous reserve du paragraphe (2), le demandeur design a titre de defendeur: 

a) toute personne directement touch& par l'ordonnance recherchee, autre que l'office federal 
vise par la demande; 
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(b) required to be named as a party under an Act of Parliament pursuant to which the 
application is brought.

(2) Where in an application for judicial review there are no persons that can be named under 
subsection (1), the applicant shall name the Attorney General of Canada as a respondent.

(3) On a motion by the Attorney General of Canada, where the Court is satisfied that the Attorney 
General is unable or unwilling to act as a respondent after having been named under 
subsection (2), the Court may substitute another person or body, including the tribunal in 
respect of which the application is made, as a respondent in the place of the Attorney General 
of Canada.

* * *

300. La présente partie s'applique...

 d) aux appels interjetés en vertu de l'article 56 de la Loi sur les marques de commerce...

303.(1) Sous réserve du paragraphe (2), le demandeur désigne à titre de défendeur:

 a) toute personne directement touchée par l'ordonnance recherchée, autre que l'office fédéral 
visé par la demande;
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b) toute autre personne qui doit etre designee a titre de partie aux termesde la loi federale ou 
de ses textesd'application qui prevoient ou autorisent la presentation de la demande 

(2) Dans une demande de contr0le judiciaire, si aucun defendeur n'est design en application du 
paragraphe (1), le demandeur design le procureur general du Canada a ce titre. 

(3) La Cour peut, sur requete du procureur general du Canada, si elle est convaincue que celui-ci 
est incapable d'agir a titre de defendeur ou n'est pas dispose a le faire apres avoir ete ainsi 
design confonnement au paragraphe (2), designer en remplacement une autre personne ou 
entite, y compris l'office federal vise par la demande. 

2 Counsel for the Applicant advised that the Registrar had been named as the Respondent and submitted 
that his role was to clarify the issues and referred to the decision of this Court in Molson Companies Ltd. 
v. Moosehead Breweries Ltd. (1989), 24 C.P.R. (3d) 217. In that case, which also dealt with an appeal 
from a decision of the Registrar of Trade-marks, MacKay J. said at p. 218: 

On behalf of the Attorney General counsel submitted that he was not appearing to represent the 
Registrar of Trade-marks, a respondent in the matter, since there were no issues apparent relating 
to a need for clarification of the record or relating to the jurisdiction of the registrar, the recognized 
scope for representation by the registrar as the tribunal issuing the decision which was subject to 
appeal: per Estey J. for the court in Re: Worthwestern Utilities Ltd. and City of Edmonton (1978), 
89 D.L.R. (3d) 161, [19791 12 A.R. 449 (S.C.C.). 

3 Furthermore, counsel for the Applicant submitted that Rule 303 was applicable only to applications for 
judicial review and not to statutory appeals, notwithstanding Rule 300(d) which provides that Part V of 
the Federal Court Rules, 1998, applies to an appeal pursuant to the Trade-marks Act, R.S.C. 1985, c. T-13. 

4 Counsel for the Respondent acknowledged that Part V of the Rules deals with applications and 
submitted that the combined effect of Rules 303(1)(a) and 303(2) is that the Attorney General of Canada 
be named as the Respondent, having regard to the fact that the within proceeding is an adversarial process 
and some party must be present who can argue in support of the decision of the Registrar and that it is 
inappropriate for the Registrar to assume this role. 

5 I do not accept the submissions of counsel for the Applicant that this appeal under section 56 of the 
Trade-marks Act is not governed by Part V of the Federal Court Rules, 1998. I do not accept the implied 
argument of the Applicant that Part V applies only to the manner in which an appeal under the Trade-
marks Act is instituted, that is by way of application for judicial review rather than by the filing of a 
notice of appeal. The wording of Rule 300(d) is clear. There is nothing to limit the manner in which the 
rules set out in Part V apply to appeals under the Trade-marks Act and consequently, Rule 303 applies to 
the conduct of the within appeal. 

6 Since there is no person directly affected by the decision of the Registrar which is the subject of this 
appeal nor any person who is required to be named as a party to the appeal pursuant to the Trade-marks 
Act, Rule 303(2) of the Federal Court Rules must come into play. This rule is clear and provides that 
where there is no person directly affected by the decision in question, nor any person required to be 
named as a party pursuant to the Act under which the appeal is brought, it follows that the proper 
respondent is the Attorney General of Canada. 
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2  Counsel for the Applicant advised that the Registrar had been named as the Respondent and submitted 
that his role was to clarify the issues and referred to the decision of this Court in Molson Companies Ltd. 
v. Moosehead Breweries Ltd. (1989), 24 C.P.R. (3d) 217. In that case, which also dealt with an appeal 
from a decision of the Registrar of Trade-marks, MacKay J. said at p. 218:

On behalf of the Attorney General counsel submitted that he was not appearing to represent the 
Registrar of Trade-marks, a respondent in the matter, since there were no issues apparent relating 
to a need for clarification of the record or relating to the jurisdiction of the registrar, the recognized 
scope for representation by the registrar as the tribunal issuing the decision which was subject to 
appeal: per Estey J. for the court in Re: Worthwestern Utilities Ltd. and City of Edmonton (1978), 
89 D.L.R. (3d) 161, [1979] 12 A.R. 449 (S.C.C.).

3  Furthermore, counsel for the Applicant submitted that Rule 303 was applicable only to applications for 
judicial review and not to statutory appeals, notwithstanding Rule 300(d) which provides that Part V of 
the Federal Court Rules, 1998, applies to an appeal pursuant to the Trade-marks Act, R.S.C. 1985, c. T-13.

4  Counsel for the Respondent acknowledged that Part V of the Rules deals with applications and 
submitted that the combined effect of Rules 303(1)(a) and 303(2) is that the Attorney General of Canada 
be named as the Respondent, having regard to the fact that the within proceeding is an adversarial process 
and some party must be present who can argue in support of the decision of the Registrar and that it is 
inappropriate for the Registrar to assume this role.

5  I do not accept the submissions of counsel for the Applicant that this appeal under section 56 of the 
Trade-marks Act is not governed by Part V of the Federal Court Rules, 1998. I do not accept the implied 
argument of the Applicant that Part V applies only to the manner in which an appeal under the Trade-
marks Act is instituted, that is by way of application for judicial review rather than by the filing of a 
notice of appeal. The wording of Rule 300(d) is clear. There is nothing to limit the manner in which the 
rules set out in Part V apply to appeals under the Trade-marks Act and consequently, Rule 303 applies to 
the conduct of the within appeal.

6  Since there is no person directly affected by the decision of the Registrar which is the subject of this 
appeal nor any person who is required to be named as a party to the appeal pursuant to the Trade-marks 
Act, Rule 303(2) of the Federal Court Rules must come into play. This rule is clear and provides that 
where there is no person directly affected by the decision in question, nor any person required to be 
named as a party pursuant to the Act under which the appeal is brought, it follows that the proper 
respondent is the Attorney General of Canada.
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7 In my view, the Attorney General of Canada should have been named as the Respondent in the 
beginning. Rule 303(3) provides a mechanism by which the Attorney General can make submissions to 
the Court as to why she should not be the Respondent. Upon receipt of such submissions, the Court may 
substitute another person or body including the Tribunal whose decision is the subject of the application 
for judicial review. 

8 The reason that the Registrar of Trade-marks should not be a party is to avoid a situation where the 
decision-maker is participating in a review of his or her own decision. 

9 The issue of the right of a Tribunal whose decision is under review to appear as a party in a hearing was 
considered by this Court in Canada (Attorney General) v. Bernard (1993), 69 F.T.R. 239 (T.D.). In 
Bernard, Madam Justice McGillis dealt with a request by the Canadian Human Rights Commission to 
obtain status as a respondent in a review of a decision made by that Commission. She refused the request, 
but without prejudice to the right of the Commission to seek intervener status. 

10 An appeal by the Canadian Human Rights Commission to the Federal Court of Appeal was dismissed, 
on the grounds that absent a provision in the Canadian Human Rights Act there is no right for the Tribunal 
whose decision is under review to enjoy party status in the subsequent proceeding; see Canada (Human 
Rights Commission) v. Canada (Attorney General), [19941 2 F.C. 447 (C.A.). 

11 In light of the submissions and in view of the plain wording of the current rules of the Federal Court, I 
granted an order substituting the Attorney General of Canada for the Registrar of Trade-marks as the 
Respondent in the within appeal. 

12 With the preliminary issue surrounding the Registrar resolved it is necessary to consider the substance 
of this application. 

13 This is an appeal from a decision of the Registrar of Trade-marks made pursuant to section 56 of the 
Trade-marks Act, which provides as follows: 

56.(1) An appeal lies to the Federal Court from any decision of the Registrar under this Act within 
two months from the date on which notice of the decision was dispatched by the Registrar or 
within such further time as the Court may allow, either before or after the expiration of the two 
months. 

* * * 

56.(1) Appel de toute decision rendue par le registraire, sous le regime de la presente loi, peut 8tre 
interjete a la Cour federale dans les deux mois qui suivent la date oil le registraire a expedie l'avis 
de la decision ou dans tel Mai supplementaire accorde par le tribunal, soit avant, soit apres 
l'expiration des deux mois. 

14 The Applicant is appealing against the decision of the Registrar dated March 16, 1999, in which the 
Registrar refused registration of "SATIN STRIPES" as a proposed trademark on the grounds that the 
name was descriptive. In his decision, the Registrar found that the proposed name was suggestive of the 
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materials used in the composition of the wares, that is bras and panties. The Registrar made the following 
conclusion: 

I have carefully reviewed the Appellant's submissions and I consider that the average or everyday 
consumer when faced with this trade-mark used in association with bras and panties would 
immediately conclude as a matter of first impression, that the wares are striped with satin. 

15 The sole ground of appeal advanced in the Notice of Application is as follows: 

(a) the Registrar erred in concluding that the mark SATIN STRIPES ("the Mark") is not 
registrable by reason of section 12(1)(b) of the Trade-marks Act that is, that the Mark is 
clearly descriptive or deceptively misdescriptive of the character or quality of wares with 
which it is proposed to be used, namely, intimate apparel, namely bras and panties. 

16 The Applicant filed further evidence in relation to this appeal as permitted by section 56(5) of the 
Trade-marks Act. The new evidence consisted of the Affidavit of Peter A. Reich and the Affidavits of 
Jennifer Leah Stecyk. While the Trade-marks Act allows the introduction of additional evidence upon an 
appeal pursuant to section 56 and permits the Court to exercise any discretion vested in the Registrar in 
responding to such evidence, the mere fact that new evidence is introduced upon an appeal does not turn 
the proceedings into a new trial. 

17 That question was addressed by this Court in Garbo Group Inc. v. Harriet Brown & Co. (1999), 3 
C.P.R. (4th) 224 (F.C.T.D.). Mr. Justice Evans looked at the question in the context of the appropriate 
standard of review to be applied to a decision of the Registrar of Trade-marks and said at p. 232: 

Indeed, even when additional evidence is admitted on appeal, it still may be appropriate to ask 
whether the Registrar's decision was wrong in the light of that evidence, rather than how the 
appellate court would have decided the question if it had been before the court de novo. Of course, 
the more significant the additional evidence the greater the scope for the court to exercise its own 
independent judgment on the finding of fact in question. 

18 The present case also requires consideration of the appropriate standard of review. In Garbo, Mr. 
Justice Evans referred to the historic view at p. 230, as follows: 

It is generally said that the standard of review applicable to the Registrar's decision is that of 
correctness, although in view of the expertise of the Registrar, and of those to whom the Registrar 
has delegated decision-making powers under subsection 63(3), their decisions should not lightly 
be set aside on findings of fact that are central to their specialized jurisdiction, such as whether 
confusion is likely to be caused by the proposed mark. However, when significant evidence is 
adduced on the appeal that was not before the Registrar, less weight should be given to the 
Registrar's findings: Molson Companies Ltd. v. John Labatt Ltd. (1984), 1 C.P.R. (3d) 494 
(F.C.T.D.); United States Polo Association v. Ralph Lauren Corporation, [19991 F.C.J. No. 318, 
(F.C.T.D.; T-1881-93; T-193-95, T-189-96; March 8, 1999). 

19 Mr. Justice Evans went on to say that the standard of review needs to be reformulated in light of 
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clearly descriptive or deceptively misdescriptive of the character or quality of wares with 
which it is proposed to be used, namely, intimate apparel, namely bras and panties.

16  The Applicant filed further evidence in relation to this appeal as permitted by section 56(5) of the 
Trade-marks Act. The new evidence consisted of the Affidavit of Peter A. Reich and the Affidavits of 
Jennifer Leah Stecyk. While the Trade-marks Act allows the introduction of additional evidence upon an 
appeal pursuant to section 56 and permits the Court to exercise any discretion vested in the Registrar in 
responding to such evidence, the mere fact that new evidence is introduced upon an appeal does not turn 
the proceedings into a new trial.

17  That question was addressed by this Court in Garbo Group Inc. v. Harriet Brown & Co. (1999), 3 
C.P.R. (4th) 224 (F.C.T.D.). Mr. Justice Evans looked at the question in the context of the appropriate 
standard of review to be applied to a decision of the Registrar of Trade-marks and said at p. 232:

Indeed, even when additional evidence is admitted on appeal, it still may be appropriate to ask 
whether the Registrar's decision was wrong in the light of that evidence, rather than how the 
appellate court would have decided the question if it had been before the court de novo. Of course, 
the more significant the additional evidence the greater the scope for the court to exercise its own 
independent judgment on the finding of fact in question.

18  The present case also requires consideration of the appropriate standard of review. In Garbo, Mr. 
Justice Evans referred to the historic view at p. 230, as follows:

It is generally said that the standard of review applicable to the Registrar's decision is that of 
correctness, although in view of the expertise of the Registrar, and of those to whom the Registrar 
has delegated decision-making powers under subsection 63(3), their decisions should not lightly 
be set aside on findings of fact that are central to their specialized jurisdiction, such as whether 
confusion is likely to be caused by the proposed mark. However, when significant evidence is 
adduced on the appeal that was not before the Registrar, less weight should be given to the 
Registrar's findings: Molson Companies Ltd. v. John Labatt Ltd. (1984), 1 C.P.R. (3d) 494 
(F.C.T.D.); United States Polo Association v. Ralph Lauren Corporation, [1999] F.C.J. No. 318, 
(F.C.T.D.; T-1881-93; T-193-95, T-189-96; March 8, 1999).

19  Mr. Justice Evans went on to say that the standard of review needs to be reformulated in light of 

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8W-M461-F8SS-612N-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8W-M461-F8SS-612N-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7T-T721-JG02-S4NP-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8W-M461-JTGH-B1M7-00000-00&context=1505209


Page 6 of 9 

Warnaco Inc. v. Canada (Attorney General) 

current developments in administrative law: 

In my opinion the standard of review applied to the Registrar's findings of confusion needs to be 
reformulated to take account of the pragmatic and functional analysis developed in contemporary 
administrative law jurisprudence for selecting the standard of review appropriate for the issue in 
dispute. In undertaking this exercise I am following the path already indicated by Lutfy J. in 
Young Drivers of Canada v. Chan, [1999] F.C.J. No. 1321, (F.C.T.D.; T-636-97; August, 30, 
1999). However, the end result of the analysis may differ relatively little from the Court's 
established practice. Ibid. at 230-231. 

20 In Molson Breweries v. John Labatt Ltd., [2000] F.C.J. No. 159, (A-428-98, February 3, 2000), the 
Federal Court of Appeal addressed the question of the nature of an appeal under section 56 of the Trade-
marks Act and the applicable standard of review. Mr. Justice Rothstein, speaking for the majority, said as 
follows: 

Because of the opportunity to adduce additional evidence, section 56 is not a customary appeal 
provision in which an appellate court decides the appeal on the basis of the record before the court 
whose decision is being appealed. A customary appeal is not precluded if no additional evidence is 
adduced, but it is not restricted in that manner. Nor is the appeal a "trial de novo" in the strict sense 
of that term. The normal use of that term is in reference to a trial in which an entirely new record is 
created, as if there had been no trial in the first instance. [12] Indeed, in a trial de novo, the case is 
to be decided only on the new record and without regard to the evidence adduced in prior 
proceedings. [13] Ibid. at para. 46. 

21 The first question to be considered in this appeal is the applicable standard of review. In Molson 
Breweries v. John Labatt Ltd., supra, Mr. Justice Rothstein commented on the appropriate standard to be 
applied in appeals under the Trade-marks Act and said: 

...even though there is an express appeal provision in the Trade-marks Act to the Federal Court, 
expertise on the part of the Registrar has been recognized as requiring some deference. Having 
regard to the Registrar's expertise, in the absence of additional evidence adduced in the Trial 
Division, I am of the opinion that decisions of the Registrar, whether of fact, law or discretion, 
within his area of expertise, are to be reviewed on a standard of reasonableness simpliciter. 
However, where additional evidence is adduced in the Trial Division that would have materially 
affected the Registrar's findings of fact or the exercise of his discretion, the Trial Division judge 
must come to his or her own conclusion as to the correctness of the Registrar's decision. Ibid. at 
para. 50. 

22 However, additional evidence was introduced by the Applicant and it is necessary to examine this 
evidence and ask whether this evidence would have "materially affected" the Registrar's finding and 
consequently the appropriate standard of review. 

23 The additional evidence consists of one affidavit for Peter Reich and two affidavits from Jennifer 
Stecyk. The affidavit of Mr. Reich was tendered as expert evidence by a linguist as to the common, 
everyday Canadian meaning of the words "satin stripes". The affidavits of Jennifer Stecyk contained 
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extracts from the records maintained by the Registrar of Trade-marks going to the state of the register 
relative to names similar to that proposed by the Applicant, which names were accepted for registration. 

24 I find that the new evidence tendered by the Applicant is not such that it would have materially 
affected the Registrar's conclusion in relation to the proposed name "SATIN STRIPES". 

25 Given that there is no new evidence which "materially affects "the findings of the Registrar, the 
appropriate standard of review to apply is that of reasonableness simpliciter. 

26 In Canada (Director of Investigation and Research, Competition Act) v. Southam Inc., [1997] 1 S. C.R. 
748 the Court addressed the meaning of reasonableness simpliciter and said at p. 778: 

The standard of reasonableness simpliciter is also closely akin to the standard that this Court has 
said should be applied in reviewing findings of fact by trial judges. In Stein v. "Kathy K" (The 
Ship), [1976] 2 S.C.R. 802, at p. 806, Ritchie J. described the standard in the following terms: 

...the accepted approach of a court of appeal is to test the findings [if fact] made at trial on the 
basis of whether or not they were clearly wrong rather than whether they accorded with that 
court's view of the balance of probability. [Emphasis added.] 

Even as a matter of semantics, the closeness of the "clearly wrong" test to the standard of 
reasonableness simpliciter is obvious. It is true that many things are wrong that are not 
unreasonable; but when "clearly" is added to "wrong", the meaning is brought much nearer to that 
of "unreasonable". Consequently, the clearly wrong test represents a striking out from the 
correctness test in the direction of deference. But the clearly wrong test does not go so far as the 
standard of patent unreasonableness. For if many things are wrong that are not unreasonable, then 
many things are clearly wrong that are not patently unreasonable (on the assumption that "clearly" 
and "patently" are close synonyms). It follows, then, that the clearly wrong test, like the standard 
of reasonableness simpliciter, falls on the continuum between correctness and the standard of 
patent unreasonableness. Because the clearly wrong test is familiar to Canadian judges, it may 
serve as a guide to them in applying the standard of reasonableness simpliciter. 

Putting all of the foregoing considerations into the balance and taking my cue from this Court's 
decisions on the subject, including particularly relatively recent decisions, I am of the view that 
decisions of the Tribunal should be subject to review on a reasonableness standard. That this 
standard is appropriate and sensible becomes clear when one considers the complexity of 
economic life being regulated. It bears noting, however, that the standard I have chosen permits 
recourse to the courts for judicial intervention in cases in which the Tribunal has been shown to 
have acted unreasonably. 

In the final result, the standard of reasonableness simply instructs reviewing courts to accord 
considerable weight to the views of tribunals about matters with respect to which they have 
significant expertise. While a policy of deference to expertise may take the form of a particular 
standard of review, at bottom the issue is the weight that should be accorded to expert opinions. In 
other words, deference in terms of a "standard of reasonableness" and deference in terms of 
"weight" are two sides of the same coin. In this respect, I agree with Kerans, supra, at p. 17, who 
has described deference to expertise in the following way: 
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Experts, in our society, are called that precisely because they can arrive at well-informed and 
rational conclusions. If that is so, they should be able to explain, to a fair-minded but less well-
informed observer, the reasons for their conclusions. If they cannot, they are not very expert. If 
something is worth knowing and relying upon, it is worth telling. Expertise commands 
deference only when the expert is coherent. Expertise loses a right to deference when it is not 
defensible. That said, it seems obvious that [appellate courts] manifestly must give great 
weight to cogent views thus articulated. 

Ibid. at 778-780 

27 The standard to be applied to the Registrar's decision is reasonableness simpliciter. This means that I 
must ask if the Registrar's decision is reasonable on the basis of the material before him and whether he 
applied the appropriate principles in reaching his conclusion. 

28 The Registrar concluded that the proposed name "SATIN STRIPES" was descriptive of the wares, that 
is bras and panties. He rejected the submissions that the word "stripes" is suggestive of a collateral feature 
of the goods. 

29 The Registrar applied the test of first impression which is the accepted test in assessing the 
registerability of a proposed name; see: Drackett Co. of Canada Ltd. v. America Home Products Ltd. 
(1968), 55 C.P.R. 29 (Ex.Ct.); John Labatt Ltd. v. Carling Breweries Ltd. (1975), 18 C.P.R. (2d) 15 
(F.C.T.D.) and Molson Cos. v. Carling O'Keefe Breweries of Canada Ltd. (1981), 55 C.P.R. (2d) 15 
(F.C.T.D.). In Molson Cos. Ltd. v. Carling O'Keefe Breweries of Canada Ltd., supra, Mr. Justice 
Cattanach said at p. 20: I accept the premise that the decision that a trade mark is clearly descriptive is one 
of first impression from which it follows that it is not the proper approach to critically analyse the words 
of a mark but rather to ascertain the immediate impression created by the mark in association with the 
product. The mark must be considered in conjunction with the wares and not in isolation. 

30 The Registrar also considered arguments relating to alleged errors in the state of the register of trade-
marks. Without deciding whether such errors existed, he cited appropriate and applicable authority to the 
effect that even if the Registrar had erred on previous occasions in accepting similar names for registration 
he was not bound to perpetuate past mistakes; see Sherwin Williams Company of Canada Limited v. The 
Commissioner of Patents [1937] Ex. C.R. 205 (Ex.Ct.). 

31 Having regard to these factors, it appears that the Registrar assessed the evidence and arguments 
before him and reached a conclusion which is reasonable. Therefore, the Registrar did not err in 
concluding that the mark SATIN STRIPES ("the Mark") is not registerable by reason of section 12(1)(b) 
of the Trade-marks Act that is, that the Mark is clearly descriptive or deceptively misdescriptive of the 
character or quality of wares with which it is proposed to be used, namely, intimate apparel, namely bras 
and panties. 

32 For these reasons, the appeal is dismissed with costs. 

Page 8 of 9

Warnaco Inc. v. Canada (Attorney General)

Experts, in our society, are called that precisely because they can arrive at well-informed and 
rational conclusions. If that is so, they should be able to explain, to a fair-minded but less well-
informed observer, the reasons for their conclusions. If they cannot, they are not very expert. If 
something is worth knowing and relying upon, it is worth telling. Expertise commands 
deference only when the expert is coherent. Expertise loses a right to deference when it is not 
defensible. That said, it seems obvious that [appellate courts] manifestly must give great 
weight to cogent views thus articulated.

 

Ibid. at 778-780

27  The standard to be applied to the Registrar's decision is reasonableness simpliciter. This means that I 
must ask if the Registrar's decision is reasonable on the basis of the material before him and whether he 
applied the appropriate principles in reaching his conclusion.

28  The Registrar concluded that the proposed name "SATIN STRIPES" was descriptive of the wares, that 
is bras and panties. He rejected the submissions that the word "stripes" is suggestive of a collateral feature 
of the goods.

29  The Registrar applied the test of first impression which is the accepted test in assessing the 
registerability of a proposed name; see: Drackett Co. of Canada Ltd. v. America Home Products Ltd. 
(1968), 55 C.P.R. 29 (Ex.Ct.); John Labatt Ltd. v. Carling Breweries Ltd. (1975), 18 C.P.R. (2d) 15 
(F.C.T.D.) and Molson Cos. v. Carling O'Keefe Breweries of Canada Ltd. (1981), 55 C.P.R. (2d) 15 
(F.C.T.D.). In Molson Cos. Ltd. v. Carling O'Keefe Breweries of Canada Ltd., supra, Mr. Justice 
Cattanach said at p. 20: I accept the premise that the decision that a trade mark is clearly descriptive is one 
of first impression from which it follows that it is not the proper approach to critically analyse the words 
of a mark but rather to ascertain the immediate impression created by the mark in association with the 
product. The mark must be considered in conjunction with the wares and not in isolation.

30  The Registrar also considered arguments relating to alleged errors in the state of the register of trade-
marks. Without deciding whether such errors existed, he cited appropriate and applicable authority to the 
effect that even if the Registrar had erred on previous occasions in accepting similar names for registration 
he was not bound to perpetuate past mistakes; see Sherwin Williams Company of Canada Limited v. The 
Commissioner of Patents [1937] Ex. C.R. 205 (Ex.Ct.).

31  Having regard to these factors, it appears that the Registrar assessed the evidence and arguments 
before him and reached a conclusion which is reasonable. Therefore, the Registrar did not err in 
concluding that the mark SATIN STRIPES ("the Mark") is not registerable by reason of section 12(1)(b) 
of the Trade-marks Act that is, that the Mark is clearly descriptive or deceptively misdescriptive of the 
character or quality of wares with which it is proposed to be used, namely, intimate apparel, namely bras 
and panties.

32  For these reasons, the appeal is dismissed with costs.

https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7D-YKB1-JB2B-S068-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8W-M3X1-JYYX-6199-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7F-5RG1-F4NT-X08N-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7D-YK91-JTNR-M11M-00000-00&context=1505209


Page 9 of 9 

Warnaco Inc. v. Canada (Attorney General) 

HENEGHAN J. 

End of Document 

Page 9 of 9

Warnaco Inc. v. Canada (Attorney General)

HENEGHAN J.

End of Document


	A-102-20 -- Response of the Canadian Transportation Agency to the Direction of Justice Gleason with Respect to the Proper Respondent in the Proceeding dated March 22, 2021
	Appendix A
	A1. Canada Transportation Act, SC 1996, c 10
	s 41(4)

	A2. Crown Liability and Proceedings Act, RSC 1985, c C-50
	s 23

	A3. Federal Courts Rules, SOR/98-106
	r 104
	r 109
	r 303
	r 317
	r 318

	A4. Financial Administation Act, RSC 1985, c F-11
	s 2 
	"department" "ministère"

	SCHEDULE I.1


	Appendix B
	B1. Air Passenger Rights v CTA, 2020 CanLII 102983 (SCC)
	B2. Air Passengers Rights v CTA, 2020 FCA 92
	B3. Air Passenger Rights v CTA, 2020 FCA 155
	B4. Canada (Attorney General of Canada) v Zalys, 2020 FCA 81
	at paras 23-25

	B5. Ellis-Don Ltd v Ontario (Labour Relations Board), 2001 SCC 4
	at paras 46-51

	B6. Exeter v Canada (AGC), 2014 FCA 251
	at para 39

	B7. Hennessey v Canada, 2016 FCA 180
	at para 20

	B8. Maax Bath Inc. v Almag Aluminum Inc. et al., 2009 FCA 204
	at paras 9-10

	B9. Natco Pharma (Canada) Inc. v Canada (Health), 2020 FC 788
	at para 78

	B10. Ontario (Energy Board) v Ontario Power Generation Inc., 2015 SCC 44
	at para 45

	B11. Tremblay v Quebec (Commission des affaires sociales), 1992 CanLII 1135 (SCC), [1992] 1 SCR 952
	at 973-975

	B12. Warnaco Inc. v Canada (Attorney General), [2000] FCJ No. 463
	at paras 8-9




