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Informal motion in writing for an extension oftime
to claim privilege over portions of two documents

Overview

1. An extension of time is being requested to determine whether two documents which are
responsive to the Court of Appeal’s October 15, 2021 Order should be the subject of

privilege claims or should otherwise be protected from disclosure.

2. The Respondent has met the test and should receive the requested extension.



Submissions

3. The background to the present motion is set out in detail in the October 15, 2021 Order and

Reasons of the Honourable Justice Gleason, attached.
4. At paragraphs 29-30 of the Reasons, Justice Gleason states:

[29] I would accordingly order that, within 60 days from the date of the
Order in these matters, all non-privileged documents sent to or by a member
of the CTA (including its Chairperson or Vice-Chairperson) between March
9 and March 25, 2020 or sent to a third party by the CTA or received from
a third party by the CTA between the same dates concerning the impugned
statement or related to a meeting attended by a CTA member (including its
Chairperson or Vice-Chairperson) between March 9 and March 25, 2020
where the impugned statement was discussed shall be provided
electronically to the applicant. | would also order that, within the same
period, the AGC shall provide the Court, on a confidential basis, copies of
any document over which the CTA claims privilege, that would otherwise
be subject to disclosure, along with submissions outlining the basis for the
privilege claim. Such filing may be made via way of informal motion and
should be supported by an affidavit attaching copies of the documents over
which privilege is claimed. A redacted version of the AGC’s submissions,
from which all details regarding the contents of the documents are deleted,
shall be served and filed. The applicant shall have 30 days from receipt to
make responding submissions, if it wishes. These materials shall then be

forwarded to the undersigned for a ruling on privilege.

[30] Should a 60-day period be too short to accomplish the foregoing, the
AGC may apply for an extension, via way of informal motion supported by
affidavit evidence, if the time provided is inadequate by reason of
complexities flowing from the COVID-19 pandemic or the number of

documents involved.
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5. These submissions with the attached Affidavit of Vincent Millette! are being provided as
submissions in an informal motion, to be heard in writing, in compliance with paragraphs

29 and 30, and in reliance on Rules 8 and 369 of the Federal Court Rules.

6. The Respondent, having otherwise complied with the requirements of paragraph 29, is
requesting an extension of time to complete consultations and provide submissions in

respect of two additional documents.

7. The basis for this request is set out in the attached affidavit of Vincent Millette. Summarily,
Transport Canada has identified information in two documents otherwise subject to
disclosure, which may raise concerns |G
I The extension is necessary to permit Transport Canada an opportunity to
address those concerns and determine whether the documents may be disclosed or should
be subject to aninformal motion as contemplated by paragraph 29 of the October 15, 2021
Reasons.

8. Paragraph 30 of the Reasons is not an exhaustive description of possible basis for an
extension, given that this Honourable Court has discretion, pursuant to Rule 8 of the Rules,

to grant an extension of time to the Respondent if it is satisfied with the request.

9. The criteria applicable in considering an extension of time is well established before this
Court. The party seeking the extension bears the burden of establishing (1) a continued
intention to pursue the matter, more specifically in the present matter, to protect certain
information from disclosure in the application; (2) that the application, or in this matter,
the response thereto, has some merit; (3) that no prejudice arises from the delay; and (4)

that there is a reasonable explanation for the delay.?

10. In the present motion for an extension of time, the Respondent submits that all the

necessary criteria have been met.

1 Affidavit of Vincent Millette, Affirmed December 14, 2021, at para. 4.
2 Canadav. Hennelly, 1999 CanLii 8190 (FCA).
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11. A continued intention to respond to the application is demonstrated as the CTA has served
the majority of the documents compliant with paragraph 29 upon counsel for the Applicant.
The Respondent has filed submissions in respect of two documents where privilege claims

are being made, and served redacted submissions upon the Applicant.
12. The present motion in writing is also indicative of the continued intent.

13. The underlying Application is such that its merit can only be decided upon a hearing by
this Honourable Court. The same can be said in respect of the response thereto. On its face,
having regard for the record before the Court of Appeal’s to date in this matter, there is no

basis to conclude that the response has no merit.

14. No prejudice will result from the delay. The Application relates to a statement made by the
CTA, in respect of the COVID-19 pandemic and airline vouchers. The Application has
been ongoing since 2020 and the Applicant has not sought an expedited hearing, nor
indicated that time is a factor in the outcome of the matter.

15. The delay is reasonably explained by the evidence contained in the affidavit of Vincent

Millette, sworn December 14, 2021.3 The Respondent requests an opportunity to consult

These efforts were initiated but have

not yet been completed.*

3 Millette Affidavit at paras. 9-11.
4 Millette Affidavit, paras. 6-8.
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16. As such, and having regard for the holiday recess period, the Respondent requests an
extension to January 30 or such other date as this Court may see fit, to consult as needed
and either disclose the remaining documents in issue, or prepare submissions supporting

redaction and non-disclosure.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 14t DAY OF DECEMBER 2021
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