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Court File No. A-102-20

FEDERAL COURT OF APPEAL

BETWEEN:
AIR PASSENGER RIGHTS

Appellant

-and-

ATTORNEY GENERAL OF CANADA

Respondent

-and-

CANADIAN TRANSPORTATION AGENCY

Intervener

WRITTEN SUBMISSIONS OF THE ATTORNEY GENERAL OF CANADA

Informal motion to claim privilege over portions of two documents

Overview

1. This motion addresses two documents: one contains text clearly subject to solicitor
client privilege, and the other includes an irrelevant document subject to legislative

privilege.

2. Upon review it will be made clear that the privilege claims are valid and should be

upheld by the Court of Appeal.
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Background

3. The background to the present motion is set out in detail in the October 15, 2021 Order

and Reasons of the Honourable Justice Gleason.!
4. At paragraph 29 of the Reasons, Justice Gleason states:

[29] | would accordingly order that, within 60 days from the date of the
Order in these matters, all non-privileged documents sent to or by a
member of the CTA (including its Chairperson or Vice-Chairperson)
between March 9 and March 25, 2020 or sent to a third party by the CTA
or received from a third party by the CTA between the same dates
concerning the impugned statement or related to a meeting attended by a
CTA member (including its Chairperson or Vice-Chairperson) between
March 9 and March 25, 2020 where the impugned statement was discussed

shall be provided electronically to the applicant. | would also order that,

within the same period, the AGC shall provide the Court, on a confidential

basis, copies of any document over which the CTA claims privilege, that

would otherwise be subject to disclosure, along with submissions outlining

the basis for the privilege claim. Such filing may be made via way of

informal motion and should be supported by an affidavit attaching copies

of the documents over which privilege is claimed. A redacted version of

the AGC’s submissions, from which all details regarding the contents of

the documents are deleted, shall be served and filed. The applicant shall

have 30 days from receipt to make responding submissions, if it wishes.

These materials shall then be forwarded to the undersigned for a ruling on

privilege.

[underlining added]

1 Exhibits Al and A2 to the Affidavit of Elizabeth Schmidt, sworn December 14, 2021.
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These submissions with the attached Affidavit of Elizabeth Schmidt are being
provided in compliance with paragraph 29. By separate motion, the Respondent is
requesting an extension of time to provide submissions in respect of four additional

documents.

The First Document in Issue

10.

11.

The first document in issue is a two-page email chain, dated March 20, 2020. The

email contains meeting items for a CTA Executive Committee meeting.2

The second to last segment of the list on the second page includes a deliverable tasked
to "Valérie". "Valérie" is Valérie Lagacé, who was at the time, and remains, Senior
General Counsel to the Canadian Transportation Agency.3

The deliverable reads: |
I

|
I 1t does not relate to the Statement on

Vouchers which is the subject of the underlying application.

The deliverable constitutes a request for legal advice NN
L

The test for solicitor client privilege is summarized by the Federal Court as follows:

[70] The criteria for determining whether a communication qualifies for
legal advice privilege are that: (1) it must have been between a client and
solicitor; (2) it must be one in which legal advice is sought or offered; (3)
it must have been intended to be confidential; and (4) it must not have had
the purpose of furthering unlawful conduct: see R v Solosky, 1979 CanLlI
9 (SCC), [1980] 1 SCR 821 at 835; Pritchard v Ontario (Human Rights
Commission), [2004] 1 SCR 809, 2004 SCC 31 at para 15 [Pritchard];

2 Schmidt Affidavit, Exhibit “B”.
3 Schmidt Affidavit at para. 5.
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Slansky at para 74. Legal advice has been held to include not only telling
clients the law, but also giving advice “as to what should prudently and

sensibly be done in the relevant legal context”: Slansky at para 77.4

12. In the present matter, the evidence establishes that the email was exchanged between
the CTA and its counsel; and, that it is an internal document circulated only within the
CTA.S Itis clear on the face of the text in issue that legal advice is being sought; and,

there is no basis for any suggestion that unlawful conduct was engaged in any way.

13. Accordingly, solicitor-client privilege reasonably applies over the redacted text of this

first document, which in any event is irrelevant to the underlying application.

4 Right to Life Association of Toronto and Area v. Canada (Employment, Workforce and

Labour), 2019 CanLl1l 9189 (FC) at para 70.
5 Schmidt Affidavit at para. 5.
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14.

15.

16.

17.

18.
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The Second Documentin Issue

The second document consists of a string of emails titled "FW: Current drafts". The
string begins with an email sent from the CTA’s Chairperson, Scott Streiner, to a CTA
employee, Marcia Jones, on March 22, 2020. The Chairperson's email contains two

attachments. 6

The three-page attachment with the header "ORDER NO." is a draft CTA order that

concerns. |
|
I I S
|
I e .  or the order, are at issue in
the underlying judicial review application and they are not captured by the Court's
October 12, 2021 Order.

The document is also subject to deliberative privilege. It is a draft of an order that
contains comments and edits from Agency Members. The order was ultimately issued
and published by the Agency as Order No. I

The Supreme Court of Canada has recognized that while administrative tribunals
cannot rely on deliberative secrecy to the same extent as judicial tribunals, secrecy
remains the rule. It can be lifted when the litigant can present valid reasons for

believing that the process followed did not comply with the rules of natural justice.®

In this case, the underlying Notice of Application does not challenge Agency Order
No. INEEEEE nor does that Order arise in the pleadings or Record before the Court

to date. Accordingly, thereis simply no challenge to whether the rules of natural justice

6 Schmidt Affidavit, Exhibit “C”.
7 Canadian Transport Agency I
8 Tremblay v. Quebec (Commission des affaires sociales), [1992] 1 SCR 952 at p. 954;

Commission scolaire de Laval v. Syndicat de [’enseignement de la région de Laval,[2016] 1

SCR 29 at para. 58.
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were met, as there is no challenge to the Order. The rule of secrecy applies and the

attachment should not be subject to disclosure.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 14t DAY OF DECEMBER
2021

ATTORNEY GENERAL OF CANADA

Department of Justice Canada
Civil Litigation Section

50 O’Connor Street

Ottawa, ON K1A 0H8

Fax: 613-954-1920

Per: Lorne Ptack
Tel: (613) 601-4805

Email: Lorne.Ptack@Justice.gc.ca

Per: J. Sanderson Graham

Tel: (613) 670-6274

Email: Sandy.Graham@justice.qc.ca
for the Attorney General of Canada
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