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Court File No.: A-102-20

FEDERAL COURT OF APPEAL

BETWEEN:
AIR PASSENGER RIGHTS

Applicant

-and -

ATTORNEY GENERAL OF CANADA

Respondent

-and -

CANADIAN TRANSPORTATION AGENCY

Intervener

NOTICE OF MOTION
(Motion for Relief from Production)

TAKE NOTICE THAT THE MOVING PARTY, Canadian Transportation Agency

("Agency"), will make a motion to the Court in writing under Rule 369 of the Federal Courts

Rules, SOR/98-106.

THIS MOTION IS FOR:

1. An Order relieving the Agency's affiant from having to produce for inspection the documents
or other material requested in the Applicant's Direction to Attend, sent April 22, 2022;

2. Such further and other relief as this Court may deem just.

THE GROUNDS FOR THIS MOTION ARE:

1. Rule 369 and 94(2) of the Federal Courts Rules;

2. This is a motion for relief from production for inspection in relation to the Direction to Attend

sent by the Applicant seeking to examine the affiant of the Agency;



The Application seeks judicial review of a statement ("Statement on Vouchers") published on
the Agency's website at the onset of the COVID-19 pandemic, suggesting that it could be
appropriate for air carriers to provide vouchers to passengers for flights which were cancelled

as a result of the worldwide health situation;

In October 2021, the Agency was ordered to produce documents in relation to the Application
for Judicial Review. In April 2022, the Agency was ordered to produce further documents and
to file an affidavit detailing its search for documents in response to the October Order. The

Agency has complied with both orders;

The Applicant wishes to cross-examining the Agency's affiant, and is now seeking production
of additional documents or other materials above and beyond what has already been ordered

by the Court;

The documents or other material requested are irrelevant to the issues raised in the Application

for Judicial Review. The Agency, therefore seeks relief from their production; and

Such further and other grounds as counsel may advise and this Honourable Court may permit.
Statutes and Regulations Relied Upon

Federal Courts Rules, SOR/98-106, and in particular, Rule 369 and Rule 94; and

Such further and other grounds as counsel may advise and this Honourable Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be presented in support of this

motion:

1.

Affidavit of Meredith Desnoyers, dated the 12" day of May, 2022;

2. The written representations of the Intervener (Moving Party); and

3. Such further and other evidence as counsel may advise and this Honorable Court may permit.



DATED at the City of Gatineau, in the Province of Quebec, this 12" day of May, 2022.

_’I_,_.__‘__.
%
L1

Kevin Shaar

Counsel
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Court File No.: A-102-20

FEDERAL COURT OF APPEAL

BETWEEN:
AIR PASSENGER RIGHTS

Applicant

-and -

ATTORNEY GENERAL OF CANADA

Respondent

-and -

CANADIAN TRANSPORTATION AGENCY

Intervener

AFFIDAVIT OF MEREDITH DESNOYERS
AFFIRMED ON THE 12™ DAY OF MAY, 2022

(Motion for Relief from Production)

I, Meredith Desnoyers, of the City of Ottawa, in the Province of Ontario, AFFIRM THAT:

1.

I am a paralegal officer with the Canadian Transportation Agency ("Agency"), located at 15
Rue Eddy, Gatineau, Quebec, J8X 4B3. As such, I have personal knowledge of the matters set
out herein except where stated to be based on information and belief, in which case I believe

such information to be true.
Attached and marked as Exhibit "A" is a copy of the Notice of Application dated April 9, 2020.

Attached and marked as Exhibit "B" is a copy of the Affidavit of Gabor Lukacs dated January
3, 2021.

Attached and marked as Exhibit "C" is a copy of the Notice of Motion dated January 3, 2021,
Federal Court of Appeal Recorded Entries, Court File No. A-102-20, Doc. #52.

Attached and marked as Exhibit "D" is a copy of the Notice of Motion dated January 16, 2022



6. Attached and marked as Exhibit "E" is a copy of Certificate pursuant to the order dated April
11, 2022.

7. Attached and marked as Exhibit "F" is a copy of the Affidavit of Barbara Cuber sworn the 21
day of April, 2022.

8. Attached and marked as Exhibit "G" is a copy of the Direction to Attend a cross-examination

on behalf of the Applicant to Barbara Cuber on May 3, 2022.
9. Attached and marked as Exhibit "H" is a copy of the Agency letter dated April 28, 2022.
10. Attached and marked as exhibit "I" is a copy of the Court Direction dated May 2, 2022.

11. I swear this affidavit in support of the Agency's motion for relief from production pursuant to
Rule 94(2) of the Federal Courts Rules, to file a memorandum of fact and law, and for no other
improper purpose.

AFFIRMED BEFORE me

at the City of Ottawa,

in the Province of Ontario
this 12" of May, 2022
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Exhibit A of the Affidavit of Meredith Desnoyers
affirmed on May 12, 2022
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Court File No.: A -~ /OQ ”a@

FEDERAL COURT OF APPEAL

BETWEEN:
AIR PASSENGER RIGHTS
Applicant
—and —
CANADIAN TRANSPORTATION AGENCY
Respondent
NOTICE OF APPLICATION
TO THE RESPONDENT:

A PROCEEDING HAS BEEN COMMENCED by the Applicant. The relief
claimed by the Applicant appears on the following page.

THIS APPLICATION will be heard by the Court at a time and place to be fixed by the
Judicial Administrator. Unless the Court orders otherwise, the place of hearing will be
as requested by the Applicant. The Applicant requests that this application be heard at
the Federal Court of Appeal in Vancouver, British Columbia.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in
the application or to be served with any documents in the application, you or a solicitor
acting for you must prepare a notice of appearance in Form 305 prescribed by the
Federal Courts Rules and serve it on the Applicant’s solicitor, or where the applicant
is self-represented, on the Applicant, WITHIN 10 DAYS after being served with this
notice of application.

Copies of the Federal Courts Rules, information concerning the local offices of the
Court and other necessary information may be obtained on request to the Administrator
of this Court at Ottawa (telephone 613-992-4238) or at any local office.


MDesnoy2
Rectangle
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IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

Date: April$, 2020 Tssued by: / y/ '
Address of (7& o

local office:  Federal Court of Appeal
90 Sparks Street, 5th floor
Ottawa, Ontario, K1A 0H9

TO: CANADIAN TRANSPORTATION AGENCY
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APPLICATION

This is an application for judicial review pursuant to section 28 of the Federal Courts
Act in respect of two public statements issued on or about March 25, 2020 by the Cana-
dian Transportation Agency [Agency], entitled “Statement on Vouchers” [Statement]
and the “Important Information for Travellers During COVID-19” page [COVID-19
Agency Page] that cites the Statement.

These public statements, individually or collectively, purport to provide an unsolicited
advance ruling on how the Agency will treat and rule upon complaints of passengers
about refunds from air carriers relating to the COVID-19 pandemic.

The Statement was issued without hearing the perspective of passengers whatsoever.

The Applicant makes application for:

1. a declaration that:

(a) the Agency’s Statement is not a decision, order, determination, or any

other ruling of the Agency and has no force or effect of law;

(b) the issuance of the Statement on or about March 25, 2020, referencing of
the Statement within the COVID-19 Agency Page, and the subsequent
distribution of those publications is contrary to the Agency’s own Code
of Conduct and/or gives rise to a reasonable apprehension of bias for:

1. the Agency as a whole, or

il. alternatively, the appointed members of the Agency who sup-
ported the Statement;

© further, the Agency, or alternatively the appointed members of the Agency
who supported the Statement, exceeded and/or lost its (their) jurisdic-
tion under the Canada Transportation Act, S.C. 1996, c. 10 to rule upon
any complaints of passengers about refunds from carriers relating to the
COVID-19 pandemic;

10




2. an interim order (ex-parte) that:

(a)

(b)

(©)

(d)

(2)

upon service of this Court’s interim order, the Agency shall promi-
nently post the interim clarification (below) at the top portion of both the
French and English versions of the “Statement on Vouchers” [Statement]
and the “Important Information for Travellers During COVID-19” page
[COVID-19 Agency Page] (both defined in paragraphs 11-12 of the
Notice of Application):

The Canadian Transportation Agency’s “Statement on
Vouchers” is not a decision, order, determination, or any
legal ruling of the Canadian Transportation Agency. It
does not have the force of law. The “Statement on Vouch-
ers” is currently pending judicial review by the Federal
Court of Appeal. This notice is posted by Order [insert
URL link to PDF of order] of the Federal Court of Ap-
peal.;

starting from the date of service of this Court’s interim order, the Agency
shall bring the above interim clarification to the attention of anyone that
contacts the Agency with a formal complaint and/or informal inquiry
regarding air carriers’ refusal to refund arising from the COVID-19 pan-

demic;

the Agency shall not issue any decision, order, determination, or any
other ruling with respect to refunds from air carriers in relation to the
COVID-19 pandemic; and

this interim order is valid for fourteen days from the date of service of
this Court’s interim order on the Agency, and may be renewed by the
Applicant under Rule 374(2);

an interlocutory order that:

the Agency shall forthwith completely remove the Statement from the
Agency’s website including any references to the Statement within the
COVID-19 Agency Page and substitute it with this Court’s interlocu-
tory order, or alternatively the order renewing the interim clarification
(subparagraph 2(a) above), until final disposition of the Application;

11
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(b) the interim orders in subparagraphs 1(b)-(c) above are maintained until

final disposition of the Application;

(c) the Agency shall forthwith communicate with persons that the Agency
has previously communicated with regarding the Statement and bring
those persons’ attention to this Court’s interlocutory order and the re-

moval or clarification of the Statement; and

(d)  the Agency shall forthwith communicate with air carriers under the
Agency’s jurisdiction, the Association of Canadian Travel Agencies,
and Travel Pulse and bring those persons’ attention to this Court’s in-

terlocutory order and the removal or clarification of the Statement;

a permanent order that:

(a) the Agency prominently post at the top portion of the COVID-19 Agency
Page that the Agency’s Statement has been ordered to be removed by
this Court;

(b) - the Agency remove the Statement, and references to the Statement within
the COVID-19 Agency Page, from its website and replace the Statement
with a copy of this Court’s judgment;

(c) in the event the Agency receives any formal complaint or informal in-
quiry regarding air carriers’ refusal to refund in respect of the COVID-
19 pandemic, promptly and prominently inform the complainant of this

Court’s judgment; and

(d the Agency, or alternatively the appointed members of the Agency who
supported the Statement, be enjoined from dealing with any complaints
involving air carriers’ refusal to refund passengers in respect of the
COVID-19 pandemic, and enjoined from issuing any decision, order,
determination or any other ruling with respect to refunds from air carri-
ers for the COVID-19 pandemic;

costs and/or reasonable out-of-pocket expenses of this Application; and

12
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6. such further and other relief or directions as the Applicant may request and this

Honourable Court deems just.

The grounds for the application are as follows:
A. Overview

1. The present Application challenges the illegality of the Canadian Transporta-
tion Agency’s Statement, which purports to provide an unsolicited advance rul-
ing in favour of air carriers without having heard the perspective of passengers
beforehand.

2. The Statement and the COVID-19 Agency Page preemptively suggest that the
Agency is leaning heavily towards permitting the issuance of vouchers in lieu
of refunds. They further suggest that the Agency will very likely dismiss pas-
sengers’ complaints to the Agency for air carriers’ failure to refund during the

COVID-19 pandemic, irrespective of the reason for flight cancellation.

3. Despite the Agency having already determined in a number of binding legal
decisions throughout the years that passengers have a fundamental right to a
refund in cases where the passengers could not travel for events outside of their
control, the Agency now purports to grant air carriers a blanket immunity from
the law via the Statement, without even first hearing passengers’ submissions

or perspective as to why a refund is mandated by law. This is inappropriate.

4. The Agency, as a quasi-judicial tribunal, must at all times act with impartiality.
That impartiality, unfortunately, has clearly been lost, as demonstrated by the

Agency’s issuance of the unsolicited Statement and usage thereof.

5. The fundamental precept of our justice system is that “justice should not only be
done, but should manifestly and undoubtedly be seen to be done” (R. v. Yumnu,
2012 SCC 73 at para. 39). This fundamental precept leaves no room for any
exception, even during difficult times like the COVID-19 pandemic.

6. Impartiality is further emphasized in the Agency’s own Code of Conduct stip-
ulating that the appointed members of the Agency shall not express an opinion

on potential cases.

13
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11.

-7-
B. The COVID-19 Pandemic

The coronavirus [COVID-19] is a highly contagious virus that originated from
the province of Hubei in the Peoples Republic of China, and began spreading
outside of the Peoples Republic of China on or around January 2020.

On or about March 11, 2020, the World Health Organization declared COVID-
19 a global pandemic.

On or about March 13, 2020, the Government of Canada issued a blanket travel
advisory against non-essential travel outside of Canada until further notice and
restricting entry of foreign nationals into Canada, akin to a “declaration of war”
against COVID-19, and that those in Canada should remain at home unless

absolutely necessary to be outside of their homes [Declaration].

COVID-19 has disrupted air travel to, from, and within Canada. The disruption
was brought about by the COVID-19 pandemic and/or the Declaration, such as:

(a) closure of borders by a number of countries, resulting in cancellation of

flights by air carriers;

b) passengers adhering strictly to government travel advisories (such as the
Declaration) and refraining from air travel (and other forms of travel)

unless absolutely necessary; and

(c) air carriers cancelling flights on their own initiative to save costs, in

anticipation of a decrease in demand for air travel.

C. The Agency’s Actions in Relation to COVID-19, Including the “‘State-
ment on Vouchers”

~ Since March 13, 2020 and up to the date of filing this Application, the Agency

has taken a number of steps in relation to COVID-19. Those listed in the four
sub-paragraphs below are not the subject of review in this Application.

(a) On March 13, 2020, the Agency issued Determination No. A-2020-

42 providing, inter alia, that various obligations under the Air Passen-

14




12.

(b)

(©)

(d)

-8-

ger Protection Regulations, SOR/2019-150 [APPR] are suspended until
April 30, 2020: '

1.

1t

iii.

Compensation for Delays and Inconvenience for those that travel:

compensation to passengers for inconvenience has been reduced
and/or relaxed (an air carrier’s obligation imposed under para-
graphs 19(1)(a) and 19(1)(b) of the APPR);

Compensation for Inconvenience to those that do not travel: the
air carrier’s obligation, under subsection 19(2) of the APPR to
pay compensation for inconvenience to passengers who opted to
obtain a refund instead of alternative travel arrangement, if the
flight delay or the flight cancellation is communicated to passen-
gers more than 72 hours before the departure time indicated on

the passengers’ original ticket; and

Obligation to Rebook Passengers on Other Carriers: the air car-
rier’s obligation, under parégraphs 17(1)(a)(i), 17(1)(a)(iii), and
18(1)(a)(ii) of the APPR.

On or about March 25, 2020, the Agency issued Determination No.
A-2020-47 extending the exemptions under Decision No. A-2020-42
(above) to June 30, 2020. This Determination further exempted air car-
riers from responding to compensation requests within 30 days (s. 19(4)

of APPR). Instead, air carriers would be permitted to respond to com-
pensation requests 120 days after June 30, 2020 (e.g. October 28, 2020).

On or about March 18, 2020, the Agency issued Order No. 2020—A-32,
suspending all dispute proceedings until April 30, 2020.

On or about March 25, 2020, the Agency issued Order No. 2020-A-37,
extending the suspension (above) to June 30, 2020.

On or about March 25, 2020, almost concurrently with the Order and Determi-
nation on the same date (above), the Agency publicly posted the Statement on
its website (French: https://otc-cta.gc.ca/fra/message-concernant-credits; En-

15
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-9-
glish: https://otc-cta.gc.ca/eng/statement-vouchers) providing that:

The COVID-19 pandemic has caused major disruptions in do-
mestic and international air travel.

For flight disruptions that are outside an airline’s control, the
Canada Transportation Act and Air Passenger Protection Regu-
lations only require that the airline ensure passengers can com-
plete their itineraries. Some airlines’ tariffs provide for refunds
in certain cases, but may have clauses that airlines believe relieve
them of such obligations in force majeure situations.

The legislation, regulations, and tariffs were developed in antic-
ipation of relatively localized and short-term disruptions. None
contemplated the sorts of worldwide mass flight cancellations
that have taken place over recent weeks as a result of the pan-
demic. It’s important to consider how to strike a fair and sen-
sible balance between passenger protection and airlines’ opera-
tional realities in these extraordinary and unprecedented circum-
stances.

On the one hand, passengers who have no prospect of complet-
ing their planned itineraries with an airline’s assistance should
not simply be out-of-pocket for the cost of cancelled flights. On
the other hand, airlines facing huge drops in passenger volumes
and revenues should not be expected to take steps that could
threaten their economic viability.

While any specific situation brought before the CTA will be ex-
amined on its merits, the CTA believes that, generally speaking,
an appropriate approach in the current context could be for air-
lines to provide affected passengers with vouchers or credits for
future travel, as long as these vouchers or credits do not expire
in an unreasonably short period of time (24 months would be
considered reasonable in most cases).

The CTA will continue to provide information, guidance, and
services to passengers and airlines as we make our way through
this challenging period.

On or about March 25, 2020, concurrently with the Statement, the Agency
posted an amendment to the COVID-19 Agency Page on its website, adding
four references to the Statement (French: Information importante pour les:

voyageurs pour la periode de la COVID-19 [https://otc-cta.gc.ca/fra/information-

16
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15.

16.

17.

18.

19.

-10 -

importante-pour-voyageurs-pour-periode-covid-19]; English: Important Infor-
mation for Travellers During COVID-19 [https://otc-cta.gc.ca/eng/important-

information-travellers-during-covid-19]).

The COVID-19 Agency Page cites and purports to apply the Statement in the
context of an air carrier’s legal obligation in three circumstances: (1) situations
outside airline control (including COVID-19 situations); (2) situations within
airline control; and (3) situations within airline control, but required for safety.

In effect, the COVID-19 Agency Page purports to have relieved air carriers from
providing passengers with refunds in practically every imaginable scenario for
cancellation of flight(s), contrary to the Agency’s own jurisprudence and the

minimum passenger protections under the APPR.

D. Jurisprudence on Refunds for Passengers

Since 2004, in a number of decisions, the Agency confirmed passengers’ fun-
damental right to a refund when, for whatever reason, an air carrier is unable to
provide the air transportation, including those outside of the air carrier’s control:

(a) Re: Air Transat, Decision No. 28-A-2004;

(b) Lukdcs v. Porter, Decision No. 344-C-A-2013, para. 88; _
(©) Lukdcs v. Sunwing, Decision No. 313-C-A-2013, para. 15; and
(d) Lukdcs v. Porter, Decision No. 31-C-A-2014, paras. 33 and 137.

The Agency’s jurisprudence was entirely consistent with the common law doc-
trine of frustration, the civil law doctrine of force majeure, and, most impor-

tantly, common sense.

The APPR, which has been in force since 2019, merely provides minimum
protection to passengers. The APPR does not negate or overrule the passengers’
fundamental right to a refund for cancellations in situations outside of a carrier’s

control.

Furthermore, the COVID-19 Agency Page also suggests that the Statement
would apply to cancellations that are within airline control, or within airline

control but required for safety purposes, squarely contradicting the provisions

17
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21.

22.

23.

24,

25.

26.

S 11 -

of subsection 17(7) of the APPR. Subsection 17(7) clearly mandates that any
refund be in the original form of payment, leaving no room for the novel idea

of issuing a voucher or credit.

Finally, whether an air carrier’s flight cancellation could be characterized as
outside their control, or within their control, remains to be seen. For example, if
a cancellation was to save costs in light of shrinking demand, it may be consid-

ered a situation within an air carrier’s control. However, the Statement and the

- COVID-19 Agency Page presuppose that any and all cancellations at this time

should be considered outside an air carrier’s control.

The combined effect of the Statement and the COVID-19 Agency Page purports
to ignore decade old and firmly established jurisprudence of the Agency. This all
occurred without any formal hearing, adjudication, determination, or otherwise,

or even a single legal submission or input from the passengers.

As described furthef below, the Agency does not even outline its legal basis or

provide any support for those public statements.

The Agency’s public statements are tantamount to endorsing air carriers in il-
legally withholding the passengers’ monies, all without having to provide the

services that were contracted for. The air carriers all seek to then issue vouchers -

with varying expiry dates and usage conditions to every pasSenger, effectively
depriving all the passengers of their fundamental right to a refund, which is a

right the Agency itself firmly recognized.

E. The Agency’s Conduct Gives Rise to a Reasonable Apprehension of
Bias

The Agency is a quasi-judicial tribunal that is subject to the same rules of im-

partiality that apply to courts and judges of the courts.

Tribunals, like courts, speak through their legal judgments and not media post-

ings or “‘statements.”

The Statement and/or the COVID-19 Agency Page is not a legal judgment. They
give an informed member of the public the perception that it would be more

18
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28.

29.

30.

31.

-12 -

likely than not that the Agency, or the members that supported the Statement,
will not be able to fairly decide the issue of refunds relating to COVID-19.

The Agency has already stipulated a general rule, outside the context of a le-
gal judgment, that refunds need not be provided. No support was provided for
this radical departure from the fundamental rights of passengers. The Agency
merely provided a bald assertion or conclusion that passengers are not entitled

to any refund.

The Agency’s own Code of Conduct expressly prohibits members of the Agency
from expressing an opinion about potential cases or any other issue related to
the Agency’s work, or comments that may create a reasonable apprehension of

bias:

(40) Members shall not publicly express an opinion about any
past, current, or potential cases or any other issue related to
the work of the Agency, and shall refrain from comments or
discussions in public or otherwise that may create a reasonable
apprehension of bias.

[Emphasis added.]

Although neither the Statement, nor the COVID-19 Agency Page, contain the
signature or names of any specific member of the Agency, given the circum-
stances and considering the Agency’s own Code of Conduct providing that the
professional civilian staff’s role are to fully implement the appointed mem-
ber(s)’ directions, the Statement and the COVID-19 Agency Page ought to be
attributed to the member(s) who supported the Statement either before or after

its posting on the internet.

In these circumstances, the Court must proactively step in to protect the pas-
sengers, to ensure that “justice should not only be done, but should manifestly
and undoubtedly be seen to be done,” and to ensure that the administration of

justice is not put to disrepute.

The Court ought to issue an interim, interlocutory, and/or permanent order re-
stricting the Agency’s involvement with passengers’ COVID-19 related refunds

against air carriers.
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32.

33.

34,

F.

-13-

The Applicant

The Applicant is a non-profit corporation under the Canada Not-for-profit Cor-

porations Act, SC 2009 that is an advocacy group representing the rights of air

passengers.

Air Passenger Rights is led by a Canadian air passenger rights advocate, Dr. G4-

bor Lukécs, whose work and public interest litigation has been recognized by

this Honourable Court in a number of judgments:

(2)

(b)

(©

(d)

()

G.

International Air Transport Assn et al. v. AGC et al. (Federal Court of
Appeal File No. A-311-19, Order of Near J.A., dated March 3, 2020)
that:

[...] the Court is of the view that the case engages the
public interest, that the proposed intervener [Dr. Gédbor
Lukdcs] would defend the interests of airline passengers
in a way that the parties [the Agency, the Attorney Gen-
eral of Canada, and an airlines trade association] cannot,
that the interests of justice favour allowing the proposed
intervention in the appeal, and that the proposed inter-
vention would be of assistance to the Court in deciding
the appeal [...]

Lukdcs v. Canada (Transportation Agency) 2016 FCA 174 at para. 6;

Lukdcs v. Canada (Transport, Infrastructure and Communities), 2015
FCA 269 at para. 43;

Lukdcs v. Canada (Transport, Infrastructure and Communities), 2015
FCA 140 at para. 1; and

Lukdcs v. Canada (Transportation Agency), 2014 FCA 76 at para. 62.

Statutory provisions

The Applicant will also rely on the following statutory provisions:

(a)

Canada Transportation Act, S.C. 1996, c. 10 and, in particular, sections
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25, 37, and 85.1;

(b) Federal Courts Act, R.S.C. 1985, c. F-7, and in particular, sections 18.1,
18.2, 28, and 44; and

(c) Federal Courts Rules, S.O.R./98-106, and in particular, Rules 300, 369,
and 372-374; and

35. Such further and other grounds as counsel may advise and this Honourable

Court permits.

This application will be supported by the following material:

1. Affidavit of Dr. Gabor Lukécs, to be served.

2. Such further and additional materials as the Applicant may advise and this Hon-

ourable Court may allow.

The Applicant requests the Canadian Transportation Agency to send a certified copy
of the following material that is not in the possession of the Applicant but is in the
possession of the Canadian Transportation Agency to the Registry and to the Applicant:

1. Complete and unredacted copies of all correspondences, meetings, notes, and/or
documents involving the appointed members of the Agency relating to the State-
ment and/or issuance of vouchers or credits in relation to the COVID-19 inci-
dent, including both before and after publication of the Statement;

2. The number of times the URLs for the Statements were accessed (French:
https://otc-cta.gc.ca/fra/message-concernant-credits; English: https://otc-cta.gc.ca/eng/statement-
vouchers) from March 24, 2020 onward;

3. Complete and unredacted copies of all correspondences, meetings, notes, and/or
documents between the Canadian Transportation Agency and the travel industry
(including but not limited to any travel agencies, commercial airlines, industry
groups, etc.) from February 15, 2020 to the present in respect to issuing of
credits, coupons, or vouchers to passengers in lieu of a refund for travel affected




by COVID-19; and
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4. Complete and unredacted copies of all correspondences, e-mails, and/or com-

plaints that the Agency received from passengers between February 15, 2020 to

the present in respect to issuing of credits, coupons, or vouchers to passengers
in lieu of a refund for travel affected by COVID-19.

April 6,2020

| HEREBY CERTIFY that the above document is a true copy of
the original files in the Court./ '

JE CERTIFIE qu# le document cl-dessus est une copie conforme
4 Poriginal dépose au dessier de la Cour fédérale.

Fillng date @-Dm}f 97 .9?_?0

Date de dépét l

“Simon Lin”

SIMON LIN

Evolink Law Group

4388 Still Creek Drive, Suite 237
Burnaby, British Columbia, V5C 6C6

Tel: 604-620-2666
Fax: 888-509-8168

simonlin@evolinklaw.com

Counsel for the Applicant,
Air Passenger Rights
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Exhibit B of the Affidavit of Meredith Desnoyers
affirmed on May 12, 2022
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Court File No.: A-102-20

FEDERAL COURT OF APPEAL

BETWEEN:
AIR PASSENGER RIGHTS
Applicant
—and -
CANADIAN TRANSPORTATION AGENCY
Respondent

AFFIDAVIT OF DR. GABOR LUKACS
(Affirmed: January 3, 2021)

I, DR. GABOR LUKACS, of the City of Halifax in the Province of Nova Scotia,
AFFIRM THAT:

1. I am the President and a Director of the Applicant, Air Passenger Rights. As
such, I have personal knowledge of the matters to which I depose, except as to

those matters stated to be on information and belief, which I believe to be true.

A. The Applicant: Air Passenger Rights

2. Air Passenger Rights [APR] is a non-profit organization, formed in May 2019
under the Canada Not-for-profit Corporations Act, SC 2009, to expand and con-
tinue the air passenger advocacy work that I have initiated in my personal ca-
pacity for the last decade, which is described in the next section. A copy of

APR’s articles of incorporation are attached and marked as Exhibit “A”.

3. I am the president and a director of APR. I actively lead all the work of APR.
Mr. Simon Lin, counsel representing APR on a pro bono basis on this judicial
review, is also one of the directors of APR. APR operates on a non-profit basis

and its directors, including myself, are not paid any salaries or wages.



APR’s mandate is to engage in public interest advocacy for air passengers, con-
tinuing the same work that I have been engaging in personally for the past
decade, including advocating on behalf of the travelling public before Parlia-

ment, administrative agencies and tribunals, and the courts, when necessary.

APR is funded solely by small donations from passengers. Those donations
only cover some out-of-pocket expenses incurred in undertaking APR’s public

interest advocacy work.

APR promotes passenger rights by referring passengers to information and re-

sources through the press, social media, and the AirPassengerRights.ca website.

APR’s Facebook group, entitled “Air Passenger Rights (Canada)” [APR Face-
book Group], has more than 38,300 members as of the date of this Affidavit.
The APR Facebook Group is a platform for passengers to share their concerns
regarding air travel and passenger rights, and to discuss their issues and con-
cerns with other passengers. A small group of volunteers, led by me, regularly
responds to every passengers’ Facebook post on the APR Facebook Group and

provides passengers with information whenever possible.

Dr. Lukécs’s Public Interest Advocacy Activities

Since 2008, I have volunteered my time and expertise to advocate for the benefit
of the travelling public. I filed more than two dozen regulatory proceedings with
the Canadian Transportation Agency [Agency] leading to airlines being ordered
to rectify their conduct, and secured better protection for passengers. Attached

and marked as Exhibit “B” is an excerpt of that advocacy work.

In 2013, the Consumers’ Association of Canada recognized my air passenger
advocacy work and awarded me the Order of Merit for “singlehandedly initiat-

ing Legal Action resulting in revision of Air Canada unfair practices [...].”
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10.

11.

12.

13.

14.

15.

Mr. Carlos Martins, a recognized aviation lawyer, commended my work in a
2013 review article on aviation law in Canada, a copy of which is attached and

marked as Exhibit <“C”.

I have successfully challenged, in the public interest, the legality of the Agency’s

actions on a number of occasions, including:

(a) Lukdcs v. Canada (Transport, Infrastructure and Communities), 2015
FCA 140, relating to the open court principle in proceedings before the

Canadian Transportation Agency;

(b) Lukdcs v. Canada (Canadian Transportation Agency), 2015 FCA 269,

relating to denied boarding compensation; and

(c) Lukdcs v. Canada (Canadian Transportation Agency), 2016 FCA 220,
relating to standing to bring a complaint about discrimination against

large passengers without being personally affected.

In Lukdcs v. Canada (Transportation Agency), 2016 FCA 174, at paragraph 6,
the Federal Court of Appeal recognized my genuine interest in air passenger
rights and the legality of the Agency’s decisions and actions, and granted me

public interest standing on that basis.

In October 2017, I appeared before the Supreme Court of Canada. The court’s
judgment is indexed as Delta Air Lines Inc. v. Lukdcs, 2018 SCC 2.

In October 2018, I delivered two invited lectures on air passenger rights at

McGill University Faculty of Law’s Institute of Air and Space Law.

In Lukdcs v. Canada (Transportation Agency), 2019 FC 1148, at paragraphs
46 and 50, the Federal Court recognized my reputation, continued interest, and

expertise in advocating for passenger rights.
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16.

In March 2020, I was granted leave to intervene by the Federal Court of Appeal
in the appeal of the International Air Transport Association and a number of
airlines against certain provisions of the Air Passenger Protection Regulations

in File No. A-311-19:

[...] the Court is of the view that the case engages the public in-
terest, that the proposed intervener would defend the interests of
airline passengers in a way that the parties cannot, that the inter-
ests of justice favour allowing the proposed intervention in the
appeal, and that the proposed intervention would be of assistance
to the Court in deciding the appeal;

[Emphasis added.]

A copy of the court’s order is attached and marked as Exhibit “D”.

Recognition by Parliament and the Agency as a Passenger Rights Advocate

17.

18.

19.

I testified twice about the Transportation Modernization Act: (1) in Septem-
ber 2017, before the House of Commons’ Standing Committee on Transport,
Infrastructure and Communities [TRAN Committee]; and (2) in March 2018,

before the Standing Senate Committee on Transport and Communications.

The Agency recognized me as a stakeholder in the consultation process leading
to the development of the Air Passenger Protection Regulations [APPR]. By
invitation, I attended two individual consultation meetings with the Agency and
Transport Canada staff, and also filed two related written submissions between
June 2018 and February 2019. These consultation meetings were distinct from

the Agency’s townhalls held for the general public.

On December 8, 2020, I testified at the TRAN Committee for a study on the
“Impact of COVID-19 On the Aviation Sector” about the impact of the air-
lines’ refusal to refund affected flights during the COVID-19 pandemic, and the

Agency’s failure to enforce passengers’ rights.
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20.

21.

22.

23.

24.

The Agency’s Organizational Structure and Composition

A copy of the Agency’s organizational chart, retrieved from the Agency’s web-

site on December 22, 2020, is attached and marked as Exhibit ¢“E”’.

Mr. Scott Streiner is the Agency’s Chairperson and Chief Executive Officer. A
copy of Mr. Streiner’s contact information, retrieved from the Government of
Canada’s Government Electronic Directory Services [GEDS] on December 22,

2020, is attached and marked as Exhibit “F”.

A copy of the Agency’s “Organization and mandate” page as it was archived on
March 30, 2020, retrieved from the Internet Archive repository, is attached and
marked as Exhibit “G”.

A copy of the Agency’s “Members” page, retrieved from the Agency’s website
on December 22, 2020, is attached and marked as Exhibit “H”.

The Code of Conduct of Members of the Agency [Code of Conduct] provides
under the heading “Interactions with non-Agency individuals and organiza-

tions,” in part, that:

(39) Members shall not communicate with political actors or of-
ficials of other federal departments and agencies, provincial or
foreign governments, or international organizations regarding a
matter that is, was, or could be before the Agency.

(40) Members shall not publicly express an opinion about any
past, current, or potential cases or any other issue related to the
work of the Agency, and shall refrain from comments or discus-
sions in public or otherwise that may create a reasonable appre-
hension of bias.

A copy of the Agency’s Code of Conduct is attached and marked as Exhibit 1.
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25.

26.

27.

28.

29.

For greater certainty, I am attaching Exhibits “G” and “I” only for the purpose
of placing before the Court the list of the Agency’s appointed members from
March 30, 2020 and the Code of Conduct, respectively. I do not agree with,
nor accept, any other content within those documents as correctly reflecting the

Agency’s mandate under the Canada Transportation Act.

The COVID-19 Pandemic and Airlines’ Withholding of Refunds

On March 11, 2020, the World Health Organization (WHO) declared COVID-
19 a pandemic. A copy of the WHQO’s press release is attached and marked as
Exhibit “J”.

On March 13, 2020, the Government of Canada issued a travel advisory advis-
ing those within Canada to avoid non-essential travel abroad, and those abroad
to consider returning to Canada earlier as options were becoming more limited.
A copy of the news release issued by Global Affairs Canada is attached and
marked as Exhibit “K”.

Within days of the March 11, 2020 WHO announcement and the March 13,
2020 Global Affairs Canada advisory, a significant and large scale controversy
had developed between airlines and their passengers. The airlines were refusing
to refund passengers to the original form of payment for unused airfares, even
when it was the airline that cancelled, suspended, or otherwise failed to operate
the flights; the airlines argued that they were under no legal obligation to do so.
On the other hand, passengers were making legal demands for refunds to the

original form of payment.

During this period, internet traffic to the APR Facebook Group substantially
increased, despite passengers refraining from air travel for a number of reasons.
The majority of that increased traffic related to passengers being consistently

refused a refund to original forms of payment for unused airfares.
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E. Agency’s Publications: Statement on Vouchers and COVID-19 Agency Page

30. On March 25, 2020, the Agency posted a “Statement on Vouchers” [Statement]

on its website, which read as follows:

The COVID-19 pandemic has caused major disruptions in do-
mestic and international air travel.

For flight disruptions that are outside an airline’s control, the
Canada Transportation Act and Air Passenger Protection Regu-
lations only require that the airline ensure passengers can com-
plete their itineraries. Some airlines’ tariffs provide for refunds
in certain cases, but may have clauses that airlines believe relieve
them of such obligations in force majeure situations.

The legislation, regulations, and tariffs were developed in antic-
ipation of relatively localized and short-term disruptions. None
contemplated the sorts of worldwide mass flight cancellations
that have taken place over recent weeks as a result of the pan-
demic. It’s important to consider how to strike a fair and sen-
sible balance between passenger protection and airlines’ opera-
tional realities in these extraordinary and unprecedented circum-
stances.

On the one hand, passengers who have no prospect of complet-
ing their planned itineraries with an airline’s assistance should
not simply be out-of-pocket for the cost of cancelled flights. On
the other hand, airlines facing huge drops in passenger volumes
and revenues should not be expected to take steps that could
threaten their economic viability.

While any specific situation brought before the CTA will be ex-
amined on its merits, the CTA believes that, generally speaking,
an appropriate approach in the current context could be for air-
lines to provide affected passengers with vouchers or credits for
future travel, as long as these vouchers or credits do not expire
in an unreasonably short period of time (24 months would be
considered reasonable in most cases).

The CTA will continue to provide information, guidance, and
services to passengers and airlines as we make our way through
this challenging period.

A copy of the Statement is attached and marked as Exhibit “L”.




31.

32.

33.

On March 25, 2020, the Agency also updated its webpage entitled “Important
Information for Travellers During COVID-19” [the COVID-19 Agency Page],
to include four references to the Statement and a URL linking to the Statement.

A copy of the COVID-19 Agency Page is attached and marked as Exhibit “M”.

Neither the Statement nor COVID-19 Agency Page [collectively, Publications]

were attributed to any of the appointed members of the Agency.

The Agency widely disseminated the Publications to passengers and the travel
industry through various media, including its website, Twitter, responses to pas-
sengers’ inquiries, and a pro forma acknowledgment email for formal com-

plaints received.

(a) A bundle of a series of the Agency’s Twitter posts from March 25, 2020
to early April 2020 that relies on the Statement on Vouchers is attached
and marked as Exhibit “N”.

(b) A bundle of emails citing the Statement on Vouchers sent by the Agency
in response to passengers’ inquiries between March 27, 2020 to April

20, 2020 is attached and marked as Exhibit “O”.

(c) The Agency’s pro forma acknowledgment email for formal complaints,
which links to the Statement on Vouchers under the heading “Air Car-
riers’ obligations during the global COVID-19 pandemic,” is attached
and marked as Exhibit “P”.
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(i)

34.

35.

The Agency’s Appointed Members’ Involvement in the Publications

The Agency’s appointed members, including its chairperson and vice-chairper-

son, approved the Publications. The source of my knowledge is the following

documents:

(a)

(b)

(c)

Email exchange between MP Nathaniel Erskine-Smith and Ms. Blake
Oliver, a policy advisor at Transport Canada, dated October 5, 2020, a
copy of which is attached and marked as Exhibit “Q”. MP Erskine-
Smith provided me with Exhibit “Q”, and I believe the content of the

correspondence to be true.

Mr. Streiner’s testimony before the House of Commons Standing Com-
mittee on Transport, Infrastructure and Communities [TRAN Commit-
tee], whose transcript became available on or around December 16,

2020, and an excerpt of which is attached and marked as Exhibit “R”.

A 137-page bundle of heavily redacted documents disclosed by the
Agency under the Access to Information Act on December 23, 2020 (see

paragraphs 61-70 below).

On March 25, 2020, the date the Agency issued the Publications, the following

email exchanges took place within the Agency:

(a)

At 10:36 a.m., Ms. Valerie Legace, the Agency’s Secretary and General
Counsel, emailed Mr. Streiner with the subject line “push button ready.”

Ms. Legace’s email was copied to:

L. Ms. Liz Barker, the Agency’s Vice-Chairperson;
1l. Mr. Sebastien Bergeron, the Agency’s Chief of Staff; and
1ii. Ms. Marcia Jones, the Agency’s Chief Strategy Officer.
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36.

37.

(b) At 1:35 p.m., Mr. Streiner emailed Ms. Jones and enclosed the Statement
on Vouchers in Word format, which was also copied to Ms. Barker and

Mr. Bergeron.

() At 1:55 p.m., Ms. Jones forwarded Mr. Streiner’s email to Ms. Renee
Langlois, the Agency’s Senior Writer-Editor, with the message “Over to

you! ®”, and copied to Mr. Tim Hillier, Director of Communications.

(d) At 2:25 p.m., Ms. Matilde Perrusclet, the Agency’s Communications
Advisor, informed Mr. Hillier that the Publications were live on the

Agency’s website.

A bundle of redacted copies of the emails referenced in this paragraph, disclosed

by the Agency under the ATIA, is attached and marked as Exhibit ¢S”.

On October 5, 2020, MP Erskine-Smith exchanged multiple emails with
Ms. Oliver about the Agency’s Statement on Vouchers. MP Erskine-Smith asked

Ms. Oliver, in refrence to the Statement on Vouchers:

[...] so fair to say it was approved by the members, vice-chair,
and chair.

Ms. Oliver replied “Yes, that’s correct” (Exhibit “Q”).

On December 1, 2020, Mr. Streiner acknowledged in his testimony before the
TRAN Committee (Exhibit “R”) that he was involved in preparing the State-

ment on Vouchers:

Mr. Xavier Barsalou-Duval: You still announced that you
wouldn’t deal with any complaints about cancelled airline tickets
until September 2020, and then you postponed it until 2021. In
March, the Canadian Transportation Agency released the State-
ment on Vouchers, which was recently revised. I’d like to know
if you had any input into this statement.
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38.

Mr. Scott Streiner: All statements, guidelines and guidance ma-
terial are written by the organization and, as head of the organi-
zation, I am always involved, of course.

Mr. Streiner failed to provide a responsive answer to a TRAN Committee mem-

ber (Exhibit “R”’) on “who approved” the Statement on Vouchers:

Mr. Taylor Bachrach: Thank you, Mr. Chair. Mr. Streiner, which
individuals authored and approved the March 25 statement on
vouchers?

Mr. Scott Streiner: With regard to the statement on vouchers,
like all guidance material posted by the CTA—and we post a great
deal of non-binding guidance material, policy statements and
information—there are many people who participate in its prepa-
ration, in its drafting and in its review, so it’s a large number of
employees who contributed to that.

Mr. Taylor Bachrach: Who approved it?

Mr. Scott Streiner: Ultimately, every statement like this is an
expression of the organization’s guidance. As I emphasized ear-
lier, the statement on vouchers, like these other documents, was
non-binding in nature, and it’s an expression of guidance or a
suggestion to the travelling public by the institution.

Mr. Taylor Bachrach: An email from a policy adviser at Trans-
port Canada to Member of Parliament Erskine-Smith revealed
that the CTA’s members, vice-chair and chair would have ap-
proved the statement on vouchers, which gave airlines clearance
to refuse refunds. Is this correct?

Mr. Scott Streiner: Mr. Chair, I’m not sure about that email. I
haven’t seen the email. It’s not in front of me. The office of the
Minister of Transport would not have been privy to the internal
decision-making processes at the CTA, and I would simply re-
iterate that every statement—non-binding—that’s made by the
CTA, every guidance document is a reflection of institutional
guidance and of course is reviewed by senior members of the
organization.

Mr. Taylor Bachrach: Mr. Streiner, will you commit to pro-
viding this committee with all internal documents, memos and
emails concerning the March 25 statement on vouchers and the
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39.

40.

41.

(ii)

42.

subsequent clarification?

Mr. Scott Streiner: The CTA is subject to the same access to
information rules as any other organization. We have a policy of
transparency, and so we try to come forward. I will commit to
certainly providing the committee with those documents that it’s
appropriate to provide, but we are a quasi-judicial tribunal, an
independent regulator, and certain material is privileged.

Mr. Streiner’s claim before the TRAN Committee of having no prior knowledge
of the email exchange of MP Erskine-Smith (Exhibit “Q”) was incorrect. A
copy of a media report by the Canadian Press, published on October 7, 2020,
quoting the Agency’s comments about the very same email, is attached and

marked as Exhibit <“T”’.

For greater certainty, I am citing Mr. Streiner’s TRAN Committee testimony
only as the source of my knowledge about the Agency’s appointed members’
involvement with the Publications. I do not accept Mr. Streiner’s TRAN Com-
mittee testimony as being correct, complete, or accurate about any other aspect
of the Publications, particularly the asserted purpose for issuing the Statement

on Vouchers and his assertion that the Agency has “a policy of transparency.”

The evidence in this subsection relating to the Agency’s appointed members’
involvement with the Publications was not available to APR when the inter-

locutory injunctions motion was decided by Mactavish, J.A. on May 22, 2020.

Airlines’ and Transport Canada’s Input on the Publications

Airlines and Transport Canada had input during the drafting of the Publications.

The source of my knowledge is the following documents:

(a) A heavily redacted email with subject line “by way of example,” sent by
an unidentified employee from Westlet’s “Government Relations and

Regulatory Affairs” team to Ms. Jones, the Agency’s Chief Strategy Of-
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43.

44,

(b)

(c)

ficer, on March 11, 2020, a copy of which is attached and marked as
Exhibit <“U”.

An email with the subject line “APPR Guidelines - COVID-19,” sent on
March 12, 2020

1. from Mr. George Petsikas, Air Transat’s Senior Director of Gov-
ernment and Industry Affairs,

ii. to Ms. Jones, the Agency’s Chief Strategy Officer,

a copy of which is attached and marked as Exhibit “V”.

An almost fully redacted email chain with subject line “CTA announce-

ment tomorrow’’ between

1. Vincent Millette, Manager/Senior Policy Advisor of Transport
Canada’s National Air Services Policy department; and
ii. Caitlin Hurcomb, Team Leader and Senior Policy Advisor at the

Agency,

from March 22-24, 2020, a copy of which is attached and marked as
Exhibit “W”’.

The WestlJet March 11, 2020 email (Exhibit “U”’) was forwarded to other civil

service staff at the Agency who were also involved with the Publications.

The Air Transat March 12, 2020 email (Exhibit “V”’) was a follow-up to a ver-

bal discussion between Mr. Petsikas and Ms. Jones about “APPR Guidelines -

COVID-19” earlier that day.

(a)

Mr. Petsikas stated that Air Transat was “not alone in this task™ of ensur-
ing “the continued viability of our company and avoids potential impact

on employment levels.”
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45.

(1ii)

46.

47.

48.

(b) Mr. Petsikas sought the Agency’s assistance in “managing scheduling
and capacity [...] in the face of enormous downward pressures on de-
mand” by giving “clarity with respect to the application of the APPR

provisions dealing with cancellations and resulting refund and alterna-

tive travel arrangement requirements” (emphasis added).

(c) Ms. Jones forwarded Mr. Petsikas’s email to
1. Ms. Lagace, the Agency’s Secretary and General Counsel; and
1. Ms. Hurcomb, Team Leader and Senior Policy Advisor at the
Agency.

The evidence in this subsection relating to the airlines” and Transport Canada’s
input in respect of the Publications was not available to APR when the inter-

locutory injunctions motion was decided by Mactavish, J.A. on May 22, 2020.

Travel Industry’s Reliance on the Agency’s Publications

After the Agency made the Publications available to the public, the travel in-
dustry immediately began relying on the Statement on Vouchers to fend off

passengers’ request or demand for refunds of unused airfares.

Air Canada, WestJet, Air Transat, and Sunwing cited the Statement on Vouch-
ers in their communications with passengers and/or travel agents, claiming that
the Statement on Vouchers was a ruling, support, and/or approval for issuing
vouchers or credits instead of refunds to the original form of payment. A bun-
dle of these communications from the aforementioned airlines from March 26

to April 1, 2020 is attached and marked as Exhibit “X”’.

On April 1, 2020, the Canadian Life and Health Insurance Association issued a
document entitled “Advisory: Travel cancellation insurance and airline vouch-

ers or credits,” a copy of which is attached and marked as Exhibit “Y”, stating,
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(iv)

49.

(v)

50.

51.

among other things, that “[o]n March 25, 2020, the Canadian Transportation
Agency updated its endorsement of the use of vouchers or credits [...].” The ad-
visory also stated that travel insurance may not compensate passengers when a

voucher or credit is being offered by the airlines.

Transport Minister’s Interpretation and Reliance on the Publications

On May 28, 2020, the Minister of Transport represented to a committee of the

House of Commons that:

Mr. Chair, as my hon. colleague knows, the Canadian Trans-
portation Agency has ruled on this issue and has ruled that, in
the present circumstances and in a non-binding way, it is accept-
able for airlines to offer credits for up to two years. In the case
of Air Canada, the credit has no expiry date.

[Emphasis added.]

An excerpt of the House of Commons COVI Committee’s Evidence from May

28, 2020 is attached and marked as Exhibit ¢“Z”.

The Agency’s Subsequent Amendments to Both Publications

Since APR commenced this application for judicial review, the Agency modi-
fied the Statement on Vouchers twice, and the COVID-19 Agency Page at least

once.

On or about April 22, 2020, about a week before the deadline for the Agency’s
responding motion record for the interlocutory injunctions motion, the Agency
added a new hyperlink at the bottom of the Statement on Vouchers, pointing
to a new Frequently Asked Questions webpage [FAQ Page]. The FAQ Page
stated for the first time that the Statement was not a legal ruling and purported
to provide some explanation why the Agency issued the Statement on Vouchers.

A copy of the FAQ Page is attached and marked as Exhibit “AA”.
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52.

53.

54.

39

On or about November 16, 2020, the Agency published a revamped version of

the Statement on Vouchers [Revamped Statement on Vouchers].

(a) A new textbox was added to the top of the page, stating that the State-
ment on Vouchers is “non-binding” and purporting to explain why it was

originally published on March 25, 2020.

(b) The hyperlink to the FAQ Page was replaced with the actual content
from the FAQ Page.

A copy of the revamped Statement is attached and marked as Exhibit “AB”.

The Revamped Statement on Vouchers (Exhibit “AB”) now includes a brand
new sentence, near the beginning of the textbox, which misleads the public

about the law:

[...] the law does not require airlines to include refund provisions
in their tariffs for flights that are cancelled for reasons beyond
their control [...]

For greater clarity, Exhibit “AB” is not tendered for the accuracy of its content,
but merely as proof that the aforementioned Revamped Statement on Vouchers
was posted on the Agency’s website. I believe that the excerpted sentence from
Exhibit “AB” is misleading because it fails to reference ss. 107(1)(n)(xii) and

122(c)(xii) of the Air Transportation Regulations, which state:

107 (1) Every tariff shall contain

(n) the terms and conditions of carriage, clearly stating the
air carrier’s policy in respect of at least the following
matters, namely,

(xii) refunds for services purchased but not used,
whether in whole or in part, either as a result of
the client’s unwillingness or inability to continue
or the air carrier’s inability to provide the service

for any reason,
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122 Every tariff shall contain

(c) the terms and conditions of carriage, clearly stating the
air carrier’s policy in respect of at least the following
matters, namely,

(xii) refunds for services purchased but not used,
whether in whole or in part, either as a result of
the client’s unwillingness or inability to continue
or the air carrier’s inability to provide the service

for any reason,

[Emphasis added.]

For all of the modifications above, the Agency did not update the “Date Modi-
fied” at the bottom of the Statement and COVID-19 Agency Page, which con-
tinue to read as “March 25, 2020 and “March 18, 20207, respectively.

The Agency’s Objection to Transmit Relevant Materials under Rule 317

In the Notice of Application that APR submitted for filing on or about April 7,
2020, APR requested under Rule 317 that the Agency transmit to the Registry

and to APR four categories of relevant materials.

On August 20, 2020, the Agency objected to APR’s request to transmit materi-

als pursuant to Rule 318(2). The Agency advanced a sole basis for its objection:

[...] the application does not relate to an “order” of a tribunal,
Rule 317 does not apply.

A copy of the Agency’s letter dated August 20, 2020 is attached and marked as
Exhibit “AC”.

Between August 25-31, 2020, the parties submitted letters to the Court to seek
directions about how to resolve the Agency’s objection to transmit the materials

requested by APR. The bundle of letters submitted by the parties is attached and
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marked as Exhibit “AD”.

On November 13, 2020, Webb J.A. issued a direction that APR is to bring a
motion to compel the production of records that APR requests for the judicial

review application.

On this motion, the APR is seeking only a small portion of the documents whose
transmittal was originally sought. APR has further particularized and refined the

request as follows:

Complete and unredacted copies of all records from March 9 - April 8,
2020 in respect of the Publications, including but not limited to emails,
meeting agendas, meeting minutes, notes, draft documents, and memos

[Materials].

Formal Request under the Access to Information Act

On August 25, 2020, I personally submitted a formal request under the Access
to Information Act [ATIA] to the Agency for an electronic copy of the following

records:

All documents, including e-mails, notes, meeting minutes, inter-
nal correspondences, and any other written record, relating to the
drafting, review, approval, and/or publication of the Statement
on Vouchers (https://otc-cta.gc.ca/eng/statement-vouchers). The
time period we request is March 11, 2020 to April 9, 2020.

A bundle of the request, automated confirmation of receipt, and payment of the

ATIA request fee is attached and marked as Exhibit “AE”.

On September 3, 2020, the Agency’s access to information team formally ac-
knowledged receipt of my request under the ATIA. A copy of the confirmation

email is attached and marked as Exhibit “AF”.
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On September 28-29, 2020, the Agency wrote to me claiming that due to an
administrative error, it incorrectly opened my request as a so-called “informal
request,” and as a result, my request was not processed. The Agency further
informed me that it would close the “informal” file, and restart the process as a
“formal” ATIA request with a new file number. The bundle of emails exchanged
between the Agency and myself from September 28-29, 2020 is attached and
marked as Exhibit “AG”.

On October 16, 2020, I received a letter from the Agency stating that it was a
“first installment of the records relevant to your request and disclosed under the
authority of the [Access to Information] Act,” enclosing 118 pages of documents
that contained a substantial number of redactions [October Disclosure]. The
October Disclosure appears to be a 118-page subset from a set of 5,953 pages

of documents.

After reviewing the October Disclosure, I wrote to the Agency that the October
Disclosure was not responsive to my request. On October 19, 2020, the Agency
wrote to me indicating that the October Disclosure was the response package
for a similar request they previously received from another person, and was
released to me as a courtesy. The Agency asked me to disregard the October
16, 2020 letter and re-sent a new letter relating to the October Disclosure. The
bundle of emails exchanged between the Agency and myself from October 16-

19, 2020 is attached and marked as Exhibit “AH”.

On October 29, 2020, the Agency wrote to me indicating that its search for
records returned approximately 10,000 pages of documents and that the analyst
would do her best to provide a response within 2-4 weeks. A copy of the October

29, 2020 email is attached and marked as Exhibit “AI”.
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AFFIRMED remotely by Dr. Gdbor Lukacs

I followed up with the Agency on November 13, 2020, and received an email
from the Agency on November 18, 2020 stating that the analyst was reviewing

the records responsive to my request.

On November 23, 2020, I submitted a complaint to the Office of the Infor-
mation Commissioner of Canada [OIC]. The OIC acknowledged receiving my
complaint on November 30, 2020, and advised me that I would be informed
when an investigator had been assigned. Up to the date of this affidavit, the OIC

has not assigned an investigator to my complaint.

On December 23, 2020, without prior notice, the Agency sent me another re-
sponse to my August 25, 2020 ATIA request and enclosed 137 pages of doc-
uments that were almost entirely redacted. The 137 pages of documents re-
leased by the Agency on December 23, 2020 are attached and marked as Ex-
hibit “AJ”.

The Agency’s formal response letter accompanying the aforementioned 137

pages of documents is attached and marked as Exhibit “AK”.

at the City of Halifax, Nova Scotia before me “Dr. Gébor Lukdcs”
at the City of Coquitlam, British Columbia Dr. Gébor Lukécs

on January 3, 2021, in accordance with
O. Reg. 431/20, Administering Oath or
Declaration Remotely.

6507 Roslyn Road
Halifax, NS B3L 2M8

“Simon Lin” Tel: (647) 724 1727

Commissioner for Taking Affidavits

lukacs @AirPassengerRights.ca

Simon (Pak Hei) Lin, Barrister & Solicitor
LSO #: 76433W

4388 Still Creek Drive, Suite 237

Burnaby, BC V5C 6C6
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This is Exhibit “A” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on January 3, 2021

“Simon Lin”

Signature
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I*I Innovation, Science and Innovation, Sciences et

Economic Development Canada  Développement économique Canada 45
Corporations Canada Corporations Canada
Form 4001 Formulaire 4001
Articles of Incorporation Statuts constitutifs
Canada Not-for-profit Corporations Loi canadienne sur les
Act (NFP Act) organisations a but non lucratif
(Loi BNL)

29

Corporate name
Dénomination de 1'organisation

Air Passenger Rights

The province or territory in Canada where the registered office is situated
La province ou le territoire au Canada ou est maintenu le siége

NS

Minimum and maximum number of directors
Nombres minimal et maximal d’administrateurs

Min. 3 Max. 9

Statement of the purpose of the corporation
Déclaration d'intention de 'organisation

See attached schedule / Voir I'annexe ci-jointe

Restrictions on the activities that the corporation may carry on, if any
Limites imposées aux activités de I'organisation, le cas échéant

See attached schedule / Voir I'annexe ci-jointe

The classes, or regional or other groups, of members that the corporation is authorized to establish
Les catégories, groupes régionaux ou autres groupes de membres que 'organisation est autorisée a établir

See attached schedule / Voir I'annexe ci-jointe

Statement regarding the distribution of property remaining on liquidation
Déclaration relative a la répartition du reliquat des biens lors de la liquidation

See attached schedule / Voir I'annexe ci-jointe

Additional provisions, if any
Dispositions supplémentaires, le cas échéant

See attached schedule / Voir I'annexe ci-jointe

Declaration: I hereby certify that I am an incorporator of the corporation.
Déclaration : J atteste que je suis un fondateur de I'organisation.

Name(s) - Nom(s) Signature
//" // N ' // ! /
Gabor Lukacs /N K ) (g,/,,/
Gabor Lukats

A person who makes, or assists in making, a false or misleading statement is guilty of an offence and liable on summary conviction to a fine of not more than $5,000 or to imprisonment for a
term of not more than six months or to both (subsection 262(2) of the NFP Act).

La personne qui fait une déclaration fausse ou trompeuse, ou qui aide une personne a faire une telle déclaration, commet une infraction et encourt, sur déclaration de culpabilité par procédure
sommaire, une amende maximale de 5 000 $ et un emprisonnement maximal de six mois ou I'une de ces peines (paragraphe 262(2) de la Loi BNL).

You are providing information required by the NFP Act. Note that both the NFP Act and the Privacy Act allow this information to be disclosed to the public. It will be stored in personal
information bank number IC/PPU-049.

Vous fournissez des renseignements exigés par la Loi BNL. Il est a noter que la Loi BNL et la Loi sur les renseignements personnels permettent que de tels renseignements soient divulgués au
public. Ils seront stockés dans la banque de renseignements personnels numéro IC/PPU-049.

[ Ld]

Canada IC 3419 (2008/04)
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Schedule / Annexe
Purpose Of Corporation / Déclaration d'intention de I'organisation

1. To educate air passengers and the public at large as to their rights and the means for the enforcement of

30

these rights, by researching and making available the results of such research on the matter of the law relating

to air passenger rights on domestic and international flights.
2. To act as a liaison between other public interest or citizens' groups engaged in public interest advocacy.

3. To assist in and promote the activity of public interest group representation throughout Canada and
elsewhere.

4. To make representations to governing authorities on behalf of the public at large and on behalf of public
interest groups with respect to matters of public concern and interest with respect to air passenger rights, and
to teach public interest advocacy skills and techniques.



47
Schedule / Annexe
Restrictions On Activities / Limites imposées aux activités de l'organisation

The Corporation shall have all the powers permissible by the Canada Not-for-profit Corporations Act, save as
limited by the by-laws of the Corporation.

Nothing in the above purposes, however, shall be construed or interpreted as in any way empowering the
Corporation to undertake functions normally carried out by barristers and solicitors.
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Schedule / Annexe
Classes of Members / Catégories de membres

There shall be two classes of members: Ordinary Members and voting General Members. The criteria for
admission to both classes shall be governed by the by-laws of the Corporation.
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Schedule / Annexe
Distribution of Property on Liquidation / Répartition du reliquat des biens lors de la liquidation

33

Upon liquidation, the property of the Corporation shall be disposed of by being donated to an eligible donee, as

defined in the Income Tax Act (Canada).
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Schedule / Annexe 34

Additional Provisions / Dispositions supplémentaires

a) Any amendment or repeal of the Corporation's By-Laws shall require confirmation by a Special Resolution of
two-thirds of the General Membership prior to taking effect.

b) The Corporation shall be carried on without the purpose of gain for its Members, and any profits or other
accretions shall be used in furtherance of its purposes.

c¢) Directors shall serve without remuneration, and no Director shall directly or indirectly receive any profit from
his or her position as such, provided that Directors may be reimbursed for reasonable expenses incurred in the
performance of their duties.



This is Exhibit “B”’ to the Affidavit of Dr. Gabor Lukacs

affirmed before me on January 3, 2021

“Simon Lin”

Signature
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The Transportation Modernization Act (Bill C-49)
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Appendix

A. Final Decisions Arising from Dr. Lukacs’s Successful Complaints (Highlights)

1. Lukdcs v. Air Canada, Decision No. 208-C-A-2009;
2. Lukdcs v. WestJet, Decision No. 313-C-A-2010;

3. Lukdcs v. WestJet, Decision No. 477-C-A-2010
(leave to appeal denied, Federal Court of Appeal File No.: 10-A-41);

4. Lukdcs v. WestJet, Decision No. 483-C-A-2010
(leave to appeal denied, Federal Court of Appeal File No.: 10-A-42);

5 Lukdcs v. Air Canada, Decision No. 291-C-A-2011;

6 Lukdcs v. WestJet, Decision No. 418-C-A-2011;

7. Lukdcs v. United Airlines, Decision No. 182-C-A-2012;
8 Lukdcs v. Air Canada, Decision No. 250-C-A-2012;

9 Lukdcs v. Air Canada, Decision No. 251-C-A-2012;

10. Lukdcs v. Air Transat, Decision No. 248-C-A-2012;

11. Lukdcs v. WestJet, Decision No. 249-C-A-2012;

12. Lukdcs v. WestJet, Decision No. 252-C-A-2012;

13. Lukdcs v. United Airlines, Decision No. 467-C-A-2012;
14. Lukdcs v. Porter Airlines, Decision No. 16-C-A-2013;
15. Lukdcs v. Air Canada, Decision No. 204-C-A-2013;

16. Lukdcs v. WestJet, Decision No. 227-C-A-2013;

17. Lukdcs v. Sunwing Airlines, Decision No. 249-C-A-2013;
18. Lukdcs v. Sunwing Airlines, Decision No. 313-C-A-2013;
19. Lukdcs v. Air Transat, Decision No. 327-C-A-2013;

20. Lukdcs v. Air Canada, Decision No. 342-C-A-2013;
21. Lukdcs v. Porter Airlines, Decision No. 344-C-A-2013;
22. Lukdcs v. British Airways, Decision No. 10-C-A-2014;
23. Lukdcs v. Porter Airlines, Decision No. 31-C-A-2014;
24. Lukdcs v. Porter Airlines, Decision No. 249-C-A-2014;
25. Lukdcs v. WestJet, Decision No. 420-C-A-2014; and
26. Lukdcs v. British Airways, Decision No. 49-C-A-2016.




This is Exhibit “C” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on January 3, 2021

“Simon Lin”

Signature
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AVIATION PRACTICE AREA REVIEW

SEPTEMBER 2013

Carlos Martins of Bersenas Jacobsen Chouest Thomson Blackburn outlines recent developments in aviation law in
Canada.

There have been a number of developments in Canada in the realm of aviation law that promise to make
for interesting times in the months ahead. In this review, we will consider some of these decisions, their
implications and how they may play out in the coming year.

Warsaw/Montreal Liability

', On the airline liability front, the Supreme Court of Canada will hear the appeal of the Federal Court of

Appeal’s decision in Thibodeau v Air Canada, 2012 FCA 246. This case involves a complaint by Michel
and Lynda Thibodeau, passengers on a series of Air Canada flights between Canada and the United States in 2009. On
some of the transborder legs of those journeys, Air Canada was not able to provide the Thibodeaus with French-language
services at check-in, on board the aircraft or at airport baggage carousels. The substantive aspect of the case is of limited
interest to air carriers because the requirement that air passengers be served in both official languages applies only to Air
Canada as a result of the Official Languages Act (Canada), an idiosyncratic piece of legislation that continues to apply to Air
Canada even though it was privatised in 1988.

However, from the perspective of other air carriers, the most notable facet of the Supreme Court’s decision will be whether
that Court will uphold the Federal Court of Appeal’s “strong exclusivity” interpretation of the Warsaw/Montreal Conventions.
If it does, it will incontrovertibly bring the Canadian law in line with that of the United States and the United Kingdom —
meaning that passengers involved in international air travel to which either of the Conventions apply are restricted to only
those remedies explicitly provided for in the Conventions. At present, the Federal Court of Appeal’s decision in Thibodeau
provides the most definitive statement to date that “strong exclusivity” is the rule in Canada.

YQ Fares Class Action

The battle over “YQ Fares” is expected to continue in a British Columbia class action. The case relates to the practice of
several air carriers identifying the fuel surcharge levied on their tickets in a manner that may cause their passengers to
believe that these charges are taxes collected on behalf of a third party when, in fact, fuel surcharges are collected by the
air carrier for its own benefit. In the British Columbia action, the plaintiffs complain that this practice contravenes the
provincial consumer protection legislation which provides that service providers shall not engage in a “deceptive act or
practice”.

Last year, an issue arose as to whether air carriers can be subject to the provincial legislation given that, in Canada, matters
relating to aeronautics are in the domain of the federal government. Most recently, in Unlu v Air Canada, 2013 BCCA 112,
the British Columbia Court of Appeal held that the complaint should be allowed to proceed on the basis that, among other
things, there was no operational conflict between the workings of the provincial legislation and the regime imposed under
the federal Air Transportation Regulations, SOR/88-58, that deal with airfare advertising. Leave to appeal the Court of
Appeal’s decision to the Supreme Court of Canada was denied in August 2013.

Regulatory/Passenger Complaints

In the consumer protection landscape, for the last several years, the field has largely been occupied by Gabor Lukacs, a
Canadian mathematician who has taken an interest in challenging various aspects of the tariffs filed by air carriers with the
regulator, the Canadian Transportation Agency (the Agency). The majority of Mr Lukacs’ complaints centre on the clarity
and reasonableness of the content of the filed tariffs, as well as the extent to which air carriers are applying their tariffs, as
filed, in the ordinary course of business.

Mr Lukacs’ efforts have created a significant body of jurisprudence from the Agency — to the extent that his more recent
decisions often rely heavily upon principles enunciated in previous complaints launched by him.

Since 2012, Mr Lukéacs has been involved in complaints arising from, among other things:

« air carriers’ online and airport communications to the public as to the extent to which baggage claims involving “wear and
tear” must be paid (Lukdcs v United Airlines, CTA Decision Nos. 182/200-C-A-2012);

« lack of compliance of tariff liability provisions with the Montreal liability regime (Lukacs v Porter Airlines, CTA Decision No.
16-C-A-2013);
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« the reasonableness of imposing releases of liability as a precondition for the payment of compensation provided for in a
tariff (Lukacs v WestJet, CTA Decision No. 227-C-A-2013);

« the reasonableness of air carriers engaging in overselling flights for commercial reasons (Lukéacs v Air Canada, CTA
Decision No. 204-C-A-2013);

« the amount of denied boarding compensation to be paid to involuntarily bumped passengers in the event of a commercial
overbooking (Lukédcs v Air Canada, CTA Decision No. 342-C-A-2013);

« the amount of compensation to be paid to passengers who miss their flight as a result of an early departure (Lukacs v Air
Transat, CTA Decision No. 327-C-A-2013); and

« the use of cameras by passengers onboard aircraft (Lukacs v United Airlines, CTA Decision No. 311-C-A-2013)

It is expected that, in 2014, Mr Lukacs will continue in his quest to ensure that air carrier tariffs are reasonable, clear and
faithfully applied.

Although it may not be initiated by Mr Lukacs, we expect that, in 2014, the Agency will consider the issue of whether air
carriers should be able to charge a fee for booking a specific seat for a child travelling with a parent or guardian.

Regulatory/ Notices to Industry
Wet Leasing

On 30 August 2013, the Agency released its new policy on wet leasing of foreign aircraft. It applies to operators who wet
lease foreign aircraft for use on international passenger services for arrangements of more than 30 days. The key changes
are that, in order for the Agency to approve such an arrangement:

« the number of aircraft leased by an operator is capped at 20 per cent of the number of Canadian-registered aircraft on the
lessees’ Air Operator Certificate at the time the application was made;

« small aircraft are excluded from the number of Canadian-registered aircraft described above; and

« small aircraft is defined as an aircraft equipped for the carriage of passengers and having a certificated maximum carrying
capacity of not more than 39 passengers.

In addition to the above, the lessee is required to provide a rationale as to why the wetlease arrangement (or its renewal) is
necessary. The Agency has stated that it:

< will not deny an application solely on the basis of the rationale for the use of foreign aircraft with flight crew, as long as the
cap is not exceeded; and

* may renew approvals of wet-lease applications of more than 30 days as long as the cap is not exceeded.

There is some flexibility for short-term arrangements and where unexpected events require an exception.

All-Inclusive Fare Advertising

In December 2012, the Agency approved new regulations with respect to all-inclusive fare advertising. Initially, the
regulations were enforced through a “proactive and collaborative educational approach”. The Agency has recently released
a notice to the industry advising that it will now take a firmer stance in ensuring compliance. It has recently issued
administrative monetary penalties (AMPs) against two online travel retailers for not advertising the total all-inclusive price on
their online booking systems. In one case, the AMP amounted to $40,000 due to the lack of initial response from the retailer.
In another, the AMP was $8,000 in a situation where that retailer complied in the case of booking through its main website,
but not with respect to booking on its mobile website.

Baggage Rules

The Agency has recently completed a consultation process with the industry and with the public with respect to the issue of
baggage rules. The issues under contemplation include a la carte pricing, regulatory change and carriers’ attempts to
further monetize the transportation of baggage. At present, there are two regimes being used in Canada: one of which was
adopted by the International Air Transport Association (Resolution 302) and the other by way of recently promulgated

http://whoswholegal.com/news/analysis/article/30800/avi...
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regulations to be enforced by the United States Department of Transportation (14 CFR part 399.87). The Agency has gone
on the record to state that it expects to make a decision on the appropriate approach to apply for baggage being transported
to/from Canada in the fall of 2013.

Defining the Boundaries of Regulation

In the arena of business aviation, the Appeal Panel of the Transportation Appeal Tribunal of Canada is expected to revisit
the extent to which the Canadian Transportation Agency should regulate business-related aviation in Canada. The facts
arise from the practice of a casino based in Atlantic City, New Jersey, offering voluntary air transfers to the casino to some
of its most valued clients. In evidence that has already been led in these proceedings, the casino has asserted that the
complimentary flights are at the sole discretion of the casino; no customer was entitled to such a service; and the provision
of the flights is not based on the amount spent by the customers at the casino.

The core of the issue is whether the casino requires a licence from the Agency in order to offer this benefit to its customers.
Under the applicable legislation, those who offer a “publicly available air service” in Canada require such a licence and are
subject to all of the requirements imposed on licensees. In Marina District Development Company v Attorney General of
Canada, 2013 FC 800, the Federal Court was asked by the casino, on a judicial review, to overturn the Appeal’s panel’s
previous finding that the casino’s air service did, in fact, trigger the Agency’s oversight. The Federal Court found that the
legal test imposed by the Appeal Panel for determining whether an air service was publicly available bordered on
tautological but declined to answer the question itself. The matter was sent back to the Appeal Panel for reconsideration. A
new decision is expected in 2014. In our view, it is likely that the matter will be sent back to the Federal Court, possibly
before the end of 2014 as well, regardless of which party prevails.

Copyright © 2013 Law Business Research Ltd. All rights reserved. | http://www.lbresearch.com
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affirmed before me on January 3, 2021

“Simon Lin”
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Frederal Court of Appeal Qour ¥ appel fédérale

Date: 20200303

Docket: A-311-19

Ottawa, Ontario, March 3, 2020

Present: NEAR J.A.

BETWEEN:

INTERNATIONAL AIR TRANSPORT ASSOCIATION,
AIR TRANSPORTATION ASSOCIATION OF AMERICA DBA
AIRLINES FOR AMERICA, DEUTSCHE LUFTHANSA AG,
SOCIETE AIR FRANCE, S.A., BRITISH AIRWAYS PLC,
AIR CHINA LIMITED, ALL NIPPON AIRWAYS CO,,LTD.,
CATHAY PACIFIC AIRWAYS LIMITED,

SWISS INTERNATIONAL AIRLINES LTD.,
QATAR AIRWAYS GROUP Q.C.S.C., AIR CANADA,
PORTER AIRLINES INC., AMERICAN AIRLINES INC.,
UNITED AIRLINES INC., DELTA AIR LINES INC,,
ALASKA AIRLINES INC., HAWAIIAN AIRLINES, INC. and
JETBLUE AIRWAYS CORPORATION

Appellants
and
CANADIAN TRANSPORTATION AGENCY and
THE ATTORNEY GENERAL OF CANADA
Respondents

and
DR. GABOR LUKACS

Intervener

ORDER
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WHEREAS Dr. Gabor Lukécs moves for an order permitting him to intervene in this

appeal;

AND WHEREAS the Court has read the proposed intervener’s motion record, the
appellants’ responding motion record in response to the motion to intervene, correspondence

from the respondent Canadian Transportation Agency, and the proposed intervener’s reply;

AND WHEREAS the appellants oppose the proposed intervener’s motion, and the

respondents take no position;

AND WHEREAS the Court has considered the factors relevant to granting leave to

intervene under rule 109 of the Federal Courts Rules, SOR/98-106;

AND WHEREAS the Court is of the view that the case engages the public interest, that
the proposed intervener would defend the interests of airline passengers in a way that the parties
cannot, that the interests of justice favour allowing the proposed intervention in the appeal, and

that the proposed intervention would be of assistance to the Court in deciding the appeal;

AND WHEREAS the Court is nevertheless of the view that the proposed intervention in

the motion for a stay is not in the interests of justice, and would not be of assistance to the Court;

THIS COURT ORDERS that:

1. Dr. Lukécs’s motion to intervene in this appeal is granted in part. Dr. Lukacs may
intervene in the appeal subject to the terms described below. Dr. Lukacs may not

intervene in the motion for a stay.
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2. The style of cause shall be amended by including Dr. Lukacs as an intervener as

appears in this Order, and shall be used on all further documents in this appeal.

3. Dr. Lukacs’s intervention in the appeal shall be subject to the following terms:

i. Dr. Lukacs may serve and file a memorandum of fact and law of no more than
twenty (20) pages with respect to the appeal within twenty (20) days of the

service of the Respondents’ memoranda;

ii. Dr. Lukécs shall have the right to make oral submissions at the hearing of the

appeal for no more than twenty (20) minutes; and

iii. Dr. Lukécs may not seek costs, nor shall costs be awarded against him.

"D. G. Near"
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»S¢  CANADIAN 47
=S\ TRANSPORTATION
N\ AGENCY

Home

Organizational chart

Chair and CEO

Chief of staff Vice-Chair and
Members

Dispute Determinations
Resolution and Compliance
Branch Branch

Analysis and
Outreach Branch

Enabling Services
Branch

Reporting to the Chair and Chief Executive Officer

¢ Vice-Chair and Members

o Chief of Staff

Analysis and Outreach Branch

Dispute Resolution Branch
Determinations and Compliance Branch
Enabling Services Branch

Agency branches

¢ Led by the Chief Strategy Officer, the Analysis and Outreach Branch comprises the following
directorates:
o Analysis and Regulatory Reform
o Communications
o Centre of Expertise on Accessible Transportation
¢ Led by the Chief Compliance Officer, the Determinations and Compliance Branch comprises the
following directorates:
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o Air Determinations 48
o Rail and Marine Determinations
o Monitoring and Compliance
¢ Led by the Chief Dispute Resolution Officer, the Dispute Resolution Branch comprises:
o Air and Accessibility Alternate Dispute Resolution
o Rail and Marine ADR
o Dispute Adjudication
¢ Led by the General Counsel and Secretary, the Enabling Services Branch comprises the
following directorates:
o Legal Services
o Secretariat and Registrar Services
o Financial Services and Asset Management
o Workforce and Workplace Services
o Information and Technology Management Services
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Our organization and mandate

Members
Organizational chart

Partner organizations

At the Heart of Transportation:
A Moving History

The Canadian Transportation Agency (CTA) is an independent, quasi-judicial tribunal and regulator
that has, with respect to all matters necessary for the exercise of its jurisdiction, all the powers of a
superior court.

The CTA is made up of five full-time Members; up to three temporary Members may also be named.
The Members, who are all based in the National Capital Region, are supported in their decision-
making process by some 240 employees and administrative staff.

The CTA has three core mandates

e We help ensure that the national transportation system runs efficiently and smoothly in the
interests of all Canadians: those who work and invest in it; the producers, shippers, travellers
and businesses who rely on it; and the communities where it operates.

e We protect the human right of persons with disabilities to an accessible transportation network.

e We provide consumer protection for air passengers.

Our tools
To help advance these mandates, we have three tools at our disposal:

¢ Rule-making: We develop and enforce ground rules that establish the rights and
responsibilities of transportation service providers and users and that level the playing field
among competitors. These rules can take the form of binding regulations or less formal
guidelines, codes of practice or interpretation notes.

e Dispute resolution: We resolve disputes that arise between transportation providers on the

12/22/20, 11:27 PM
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one hand, and their clients and neighbours on the other, using a range of tools from facilitation 53
and mediation to arbitration and adjudication.

¢ Information provision: We provide information on the transportation system, the rights and
responsibilities of transportation providers and users, and the Agency's legislation and services.

Our values

Our Code of Values and Ethics outlines the core values and expected behaviours that guide us in all
activities related to our professional duties. Our guiding values are:

Respect for democracy - We uphold Canadian parliamentary democracy and promote constructive
and timely exchange of views and information.

Respect for people - We treat people with dignity and fairness and foster a cooperative, rewarding
working environment. Integrity - We act with honesty, fairness, impartiality and transparency.
Stewardship - We use and manage our resources wisely and take full responsibility for our
obligations and commitments.

Excellence - We provide the highest quality service through innovation, professionalism and
responsiveness.

Members

e Scott Streiner, Chair and CEO
Elizabeth C. Barker, Vice-Chair
William G. McMurray, Member
Mark MacKeigan, Member

Mary Tobin Oates, Member
Heather Smith, Member

Gerald Dickie, temporary Member
Lenore Duff, temporary Member

Scott Streiner, Chair and CEO

Scott Streiner began a five-year term as Chair and
CEO of the Canadian Transportation Agency (CTA) on
July 20, 2015. Since that time, he has taken a series of
steps to enhance the CTA's ability to respond to the
needs of a rapidly evolving national transportation
system, its customers, and the communities in which
the system operates. These steps include: realigning
the CTA's internal structure and recruiting top-notch
talent to serve on the executive team; putting in place
an action plan to foster a healthy, high-performing
organization; increasing public awareness of the CTA's roles and services through speeches, media
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interviews, and social media; introducing innovative approaches to delivering the CTA's regulatory 54
and adjudicative mandates; and launching a broad review of the full suite of regulations, codes, and
guidelines administered by the CTA.

Scott also led the revitalization of the Council of Federal Tribunal Chairs in 2016 and 2017, and is
currently a member of the Board of Directors of the Council of Canadian Administrative Tribunals.

Prior to joining the CTA, Scott had a 25-year career in the federal public service. As Assistant
Secretary to the Cabinet, Economic and Regional Development Policy, he served as Secretary to the
Cabinet Committee on Economic Prosperity and played a key role in preparing advice to the Prime
Minister on economic, environmental and trade matters, including in the areas of transportation and
infrastructure. As Assistant Deputy Minister, Policy with Transport Canada, he led the development
of policy options and advice on issues touching all modes of the national transportation system, and
ran the Department’s international, intergovernmental and data analysis functions.

Earlier positions included Executive Director of the Aerospace Review; Assistant Deputy Minister
with the Labour Program; Vice President, Program Delivery with the Canadian Environmental
Assessment Agency; Director General, Human Resources with the Department of Fisheries and
Oceans; Director of Operations for the Reference Group of Ministers on Aboriginal Policy; Machinery
of Government Officer at the Privy Council Office; and Director of Pay Equity with the Canadian
Human Rights Commission.

Scott has led Canadian delegations abroad, including to India, China, and the International Labour
Organization. He has also served as the Government Member with NAV Canada, Canada's
Ministerial Designee under the North American Agreement on Labour Cooperation, Chair of the
Council of Governors of the Canadian Centre for Occupational Health and Safety, and a Director on
the Board of the Soloway Jewish Community Centre.

Scott received a bachelor’'s degree in East Asian Studies from the Hebrew University, a master’s
degree in International Relations from the Norman Paterson School of International Affairs, and a
PhD in Political Science from Carleton University. He spent a year at Carleton University as a Public
Servant in Residence and has taught courses, published articles, and made conference
presentations on human rights, Middle Eastern history and politics, and public policy.

Elizabeth C. Barker, Vice-Chair

Liz Barker began a five-year term as Vice-Chair and Member of the Canadian Transportation Agency
(CTA) on April 3, 2018.

Liz joined the CTA's predecessor, the National Transportation Agency, in 1991 as counsel. She has
held several positions at the CTA, including, most recently, Chief Corporate Officer, Senior General
Counsel and Secretary. She has worked in all areas of the Agency’s mandate over the years, but
has specialized in advising the tribunal in complex dispute adjudications and oral hearings on
controversial subjects including rail level of service complaints, a wide range of complex accessible
transportation disputes, and ministerial inquiries into marine pilotage and the accessibility of inter-city
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motor coach services. She has also worked extensively in the 55

development of the Agency’s approach to its human rights mandate,
administrative monetary penalties regime, alternative dispute
resolution, final offer arbitration, and rail level of service arbitration.
She has appeared as counsel before all levels of court, including the
Federal Court, the Federal Court of Appeal, and the Supreme Court
of Canada, as co-counsel in Council of Canadians with Disabilities v.
VIA Rail Canada Inc., [2007] 1 S.C.R. 650.

Liz was a recipient of the Queen’s Diamond Jubilee Medal in 2016 for
her work at the Agency, in particular in accessible transportation, the
administrative monetary penalties program, and for her leadership of

the Legal Services Branch.

Liz received her law degree from Osgoode Hall Law School in 1987 and her B.A. (Honours in Law)
from Carleton University in 1984. She has been a member of the Law Society of Ontario since
1989.

William G. McMurray, Member

William G. McMurray became a Member of the
Canadian Transportation Agency on July 28, 2014.

Prior to his appointment to the Agency, he served as
Vice-Chairperson of the Canada Industrial Relations
Board.

A lawyer, Mr. McMurray practised administrative law
and litigation in the private sector for over 23 years. He
acted as counsel for some of Canada’s largest
employers in the federal transportation industry. He
successfully pleaded complex cases before a number of federal administrative tribunals, including
the Agency and its predecessors. He has argued cases, in both official languages, before the
Federal Court, the Federal Court of Appeal and has appeared in all levels of the civil courts. While
practising law, he also taught “transportation law and regulation” at McGill University in Montréal for
over ten years.

He studied common law and civil law at the University of Ottawa and studied political economy at
Université Laval in Québec City and at the University of Toronto. Mr. McMurray completed his
articles of clerkship while working in the Law Department of the former Canadian Transport
Commission.

He has been a member of the Law Society of Upper Canada since 1986.

Mark MacKeigan, Member
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Mark MacKeigan began a four-year term as a Member of the 56
Canadian Transportation Agency on May 28, 2018.

He comes to the Agency from The St. Lawrence Seaway
Management Corporation, the not-for-profit operator of the federal
government's Seaway assets, where he was Chief Legal Officer
and Corporate Secretary from 2014.

Mark is not entirely new to the Agency, having served previously as
a Member from 2007 to 2014 and as legal counsel on specific files
in a contract position during 1996.

His transportation law experience includes six years as senior legal
counsel with the International Air Transport Association in Montréal
from 2001 to 2007, focusing on competition law, cargo services,
aviation regulatory and public international law matters. From 1996
to 2000, he was legal counsel with NAV CANADA, the country's provider of civil air navigation
services.

Mark began his legal career in private practice in Toronto. After earning a Bachelor of Arts with
highest honours in Political Science from Carleton University, Mark obtained his law degree from the
University of Toronto and a Master of Laws from the Institute of Air and Space Law at McGill
University. He also holds a postgraduate diploma in European Union Competition Law from King's
College London.

He is a member of the Bars of Ontario and the State of New York and is admitted as a solicitor in
England and Wales.

Mary Tobin Oates, Member

After 25 years of public service, Mary Tobin Oates joined the
Canadian Transportation Agency on 9 July 2018. As a lawyer,
Mary practised in different areas of law, largely in public and
administrative law. She appeared before the Pension Appeals
Board and the Federal Court of Appeal regarding disability
benefits under the Canada Pension Plan and the Old Age Security
Act. Mary served as a Board member of the Veterans Review and
Appeal Board where she determined eligibility for disability
benefits for members of the Canadian Forces and the Royal
Canadian Mounted Police. Mary provided legal and policy advice
on indigenous issues to the Department of Justice and to Indian
and Northern Affairs Canada. She also served as Board member
to Tungasuvvingat Inuit, a not-for-profit, charitable organization
that provides services to and advocates on behalf of Inuit who live

in southern Canada.
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Before becoming a lawyer, Mary w

orked as a technical editor for the Canadian Transportation 57

Accident and Safety Board (now Transportation Safety Board).

Mary received her Bachelor of Arts from Memorial University of Newfoundland and graduated from
Osgoode Hall Law School. She has been a member of the Law Society of Ontario (formerly the Law
Society of Upper Canada) since February 1997.

Heather Smith, Member

Development Canada.

Heather Smith became a full-time Member of the Canadian
Transportation Agency on August 27, 2018. Heather was most
recently Vice-President, Operations at the Canadian
Environmental Assessment Agency. In previous positions,
Heather was Executive Director in the Government Operations
Sector of Treasury Board Secretariat, and Director General in
the Strategic Policy Branch at Agriculture and Agri-Food
Canada (AAFC). Heather held several management positions
within Justice Canada, as General Counsel and Head of AAFC
Legal Services, General Counsel and Head of Legal Services
at the Canadian Environmental Assessment Agency, and
General Counsel in the Legal Services Unit of Social
Development Canada/Human Resources and Skills

Heather also served as legal counsel at Environment Canada Legal Services and Manager of the
Canadian Environmental Protection Act Office at Environment Canada. Heather holds a B.A.(Hons.)
from the University of King's College and an L.L.B. from the University of Toronto. She has also
earned the Chartered Director (C.Dir.) designation from the McMaster/DeGroote Directors College.

Gerald Dickie, temporary Member

12/22/20, 11:27 PM

Gerald Dickie comes to the Canadian Transportation Agency after
having worked for 36 years in the grain industry at different port
locations. He spent the first 6 years in Thunder Bay at the Cargill
Terminal. The next 30 years, he worked at the Port of Metro
Vancouver. He initially worked on the rehabilitation of the Alberta
Wheat Pool Terminal (now Cascadia Terminal) and was part of
the team that automated the facility and introduced unit train
unloading capabilities. In July of 2007, as a result of the ownership
change of Agricore United, he moved to the North Vancouver
Cargill Facility (formerly SWP) as the General Manager. He is an
experienced manager of people, capital projects, business
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operations, labour negotiations, supply chains and strategy. 58

The 30 years he spent working at the Port of Vancouver included being part of several external
groups. He has held every position within the Vancouver Terminal Elevator Association, from
President to Secretary. He was a member of the Senior Port Executive Committee Group, the Port
Competitiveness Committee, BC Terminals Association and North Shore Waterfront Industry
Association. This included leadership roles and active work in everything from port education for the
community to Low Level Road Initiative and social licence activities. This experience included a good
exposure to the issues that all port tenants, railway companies, vessel companies and customers
faced.

He has worked with Transport Canada on the Winter Rail Contingency Meeting programs and on
supply chain issues with a number of groups. He is familiar with marine and rail supply chains and
with the producers, shippers and customers that rely on these chains.

Gerald has an MBA from Royal Roads University and a BScF from Lakehead University.

Lenore Duff, temporary Member

Lenore Duff is a former public service executive with 28
years of service with the Government of Canada whose
positions included Director General, Strategic Initiatives at
the Labour Program; Director General, Surface
Transportation Policy at Transport Canada; and Senior Privy
Council Officer supporting the Social Affairs Committee of
Cabinet. Her primary focus throughout her career has been
on the development of policy and legislation across a broad
range of economic and social policy areas.

As Director General, Surface Transportation Policy at
Transport Canada, Lenore was responsible for developing
policy options and providing advice on strengthening the
freight rail liability and compensation regime, as well as on reforming freight rail provisions as part of
the recent modernization of the Canada Transportation Act. At the Labour Program, her work
included leading the development of a series of legislative initiatives designed to enhance protections
for federally regulated employees. Prior to that, Lenore was responsible for the development of policy
initiatives related to income, employment and disability.

In the course of her career, Lenore has also had the opportunity to conduct consultations with a
broad range of industry, civil society and government stakeholders to inform the development of
policy and legislation.

Lenore earned both a Bachelor of Arts (Honours Sociology) and Master of Arts in Sociology from
Carleton University.
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Members

e Scott Streiner, Chair and CEO
Elizabeth C. Barker, Vice-Chair
William G. McMurray, Member
Mark MacKeigan, Member
Mary Tobin Oates, Member
Heather Smith, Member

Allan Matte, temporary Member

Scott Streiner, Chair and CEO

Scott Streiner was appointed Chair and CEO of the
Canadian Transportation Agency (CTA) by the Governor in
Council in 2015 and reappointed in 2020. His term runs until
July 2021.

Scott has taken a series of steps to enhance the CTA's
ability to respond to the needs of the national transportation
system, its users, and the communities in which it operates.
These include reorganizing and streamlining the CTA's
internal structures and processes; recruiting top-notch talent
to serve on the executive team; implementing action plans to foster a healthy, high performing, and agile
organization; increasing public awareness of the CTA's roles and services; introducing innovative
approaches to delivering regulatory and adjudicative mandates; and undertaking a comprehensive review
and modernization of all regulations made and administered by the CTA.

Among the most important results of these efforts are the groundbreaking Air Passenger Protection
Regulations and Accessible Transportation for Persons with Disabilities Regulations. Following
finalization of these regulations, Scott launched major projects to update the CTA's suite of guidance
materials, automate complaint intake, and modernize compliance assurance activities.

Scott led the revitalization of the Council of Federal Tribunal Chairs in 2016 and 2017, and is currently
Vice Chair of the Board of Directors of the Council of Canadian Administrative Tribunals and a member of
the Bureau (steering committee) of the OECD's Network of Economic Regulators.

Prior to joining the CTA, Scott had a 25-year career in the federal public service. His public service
positions included Assistant Secretary to the Cabinet, Economic and Regional Development Policy;

Assistant Deputy Minister, Policy with Transport Canada; Executive Director of the Aerospace Review;
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Assistant Deputy Minister with the Labour Program; Vice President, Program Delivery with the Canadian 62
Environmental Assessment Agency; Director General, Human Resources with the Department of
Fisheries and Oceans; and Director of Pay Equity with the Canadian Human Rights Commission.

Scott has led Canadian delegations abroad, including to India, China, and the International Labour
Organization. He has also served as the Government Member with NAV Canada, Canada's Ministerial
Designee under the North American Agreement on Labour Cooperation, Chair of the Council of
Governors of the Canadian Centre for Occupational Health and Safety, and a Director on the Board of
the Soloway Jewish Community Centre.

Scott has a bachelor’s degree in East Asian Studies from the Hebrew University, a Master’s degree in
International Relations from the Norman Paterson School of International Affairs, and a PhD in Political
Science from Carleton University.

Elizabeth C. Barker, Vice-Chair

~ Liz Barker began a five-year term as Vice-Chair and Member of the
~ Canadian Transportation Agency (CTA) on April 3, 2018.

Liz joined the CTA's predecessor, the National Transportation Agency, in
1991 as counsel. She has held several positions at the CTA, including,
most recently, Chief Corporate Officer, Senior General Counsel and
Secretary. She has worked in all areas of the Agency’s mandate over the
years, but has specialized in advising the tribunal in complex dispute
adjudications and oral hearings on controversial subjects including rail
level of service complaints, a wide range of complex accessible
transportation disputes, and ministerial inquiries into marine pilotage and
the accessibility of inter-city motor coach services. She has also worked
extensively in the development of the Agency’s approach to its human rights mandate, administrative
monetary penalties regime, alternative dispute resolution, final offer arbitration, and rail level of service
arbitration. She has appeared as counsel before all levels of court, including the Federal Court, the
Federal Court of Appeal, and the Supreme Court of Canada, as co-counsel in Council of Canadians with
Disabilities v. VIA Rail Canada Inc., [2007] 1 S.C.R. 650.

Liz was a recipient of the Queen’s Diamond Jubilee Medal in 2016 for her work at the Agency, in
particular in accessible transportation, the administrative monetary penalties program, and for her
leadership of the Legal Services Branch.

Liz received her law degree from Osgoode Hall Law School in 1987 and her B.A. (Honours in Law) from
Carleton University in 1984. She has been a member of the Law Society of Ontario since 1989.

William G. McMurray, Member
William G. McMurray became a Member of the Canadian Transportation Agency on July 28, 2014.

Prior to his appointment to the Agency, he served as Vice-Chairperson of the Canada Industrial Relations
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A lawyer, Mr. McMurray practised administrative law and
litigation in the private sector for over 23 years. He acted as
counsel for some of Canada’s largest employers in the
federal transportation industry. He successfully pleaded
complex cases before a number of federal administrative
tribunals, including the Agency and its predecessors. He
has argued cases, in both official languages, before the
Federal Court, the Federal Court of Appeal and has
appeared in all levels of the civil courts. While practising law, he also taught “transportation law and
regulation” at McGill University in Montréal for over ten years.

He studied common law and civil law at the University of Ottawa and studied political economy at
Université Laval in Québec City and at the University of Toronto. Mr. McMurray completed his articles of
clerkship while working in the Law Department of the former Canadian Transport Commission.

He has been a member of the Law Society of Upper Canada since 1986.

Mark MacKeigan, Member

Mark MacKeigan began a four-year term as a Member of the Canadian
Transportation Agency on May 28, 2018.

He comes to the Agency from The St. Lawrence Seaway Management
Corporation, the not-for-profit operator of the federal government's
Seaway assets, where he was Chief Legal Officer and Corporate
Secretary from 2014.

Mark is not entirely new to the Agency, having served previously as a
Member from 2007 to 2014 and as legal counsel on specific files in a
contract position during 1996.

His transportation law experience includes six years as senior legal
counsel with the International Air Transport Association in Montréal from
2001 to 2007, focusing on competition law, cargo services, aviation
regulatory and public international law matters. From 1996 to 2000, he
was legal counsel with NAV CANADA, the country's provider of civil air navigation services.

Mark began his legal career in private practice in Toronto. After earning a Bachelor of Arts with highest
honours in Political Science from Carleton University, Mark obtained his law degree from the University of
Toronto and a Master of Laws from the Institute of Air and Space Law at McGill University. He also holds
a postgraduate diploma in European Union Competition Law from King's College London.

He is a member of the Bars of Ontario and the State of New York and is admitted as a solicitor in
England and Wales.
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Mary Tobin Oates, Member 64

After 25 years of public service, Mary Tobin Oates joined the
Canadian Transportation Agency on 9 July 2018. As a lawyer, Mary
practised in different areas of law, largely in public and administrative
law. She appeared before the Pension Appeals Board and the Federal
Court of Appeal regarding disability benefits under the Canada
Pension Plan and the Old Age Security Act. Mary served as a Board
member of the Veterans Review and Appeal Board where she
determined eligibility for disability benefits for members of the
Canadian Forces and the Royal Canadian Mounted Police. Mary
provided legal and policy advice on indigenous issues to the
Department of Justice and to Indian and Northern Affairs Canada. She
also served as Board member to Tungasuvvingat Inuit, a not-for-profit,
charitable organization that provides services to and advocates on
behalf of Inuit who live in southern Canada.

Before becoming a lawyer, Mary worked as a technical editor for the Canadian Transportation Accident
and Safety Board (now Transportation Safety Board).

Mary received her Bachelor of Arts from Memorial University of Newfoundland and graduated from
Osgoode Hall Law School. She has been a member of the Law Society of Ontario (formerly the Law
Society of Upper Canada) since February 1997.

Heather Smith, Member

B i Heather Smith became a full-time Member of the Canadian

o Transportation Agency on August 27, 2018. Heather was most
recently Vice-President, Operations at the Canadian Environmental
Assessment Agency. In previous positions, Heather was Executive
Director in the Government Operations Sector of Treasury Board
Secretariat, and Director General in the Strategic Policy Branch at
Agriculture and Agri-Food Canada (AAFC). Heather held several
management positions within Justice Canada, as General Counsel
and Head of AAFC Legal Services, General Counsel and Head of
Legal Services at the Canadian Environmental Assessment
Agency, and General Counsel in the Legal Services Unit of Social
Development Canada/Human Resources and Skills Development
Canada.

Heather also served as legal counsel at Environment Canada Legal Services and Manager of the
Canadian Environmental Protection Act Office at Environment Canada. Heather holds a B.A.(Hons.) from
the University of King's College and an L.L.B. from the University of Toronto. She has also earned the
Chartered Director (C.Dir.) designation from the McMaster/DeGroote Directors College.
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Allan Matte, temporary Member

Allan Matte was appointed as a temporary Member of the
Canadian Transportation Agency effective September 14, 2020.
Prior to his appointment, Allan held the position of Senior
Counsel with the Agency in its legal services unit. Before
accepting a position with the Agency, Allan worked as Counsel
with the Department of Justice in the legal services unit of
Employment and Social Development Canada, and before that
Industry Canada. Allan also worked as Counsel with the federal
Office of the Commissioner of Review Tribunals. Allan has
appeared as Counsel before numerous administrative tribunals
as well as before the courts at all levels including the Ontario
Superior Court, the Federal Court, the Federal Court of Appeal
and the Supreme Court of Canada.

In 2014, Allan was appointed by the Ontario provincial
government as a part-time Member of the Social Benefits Tribunal, a position he held for 5 years until
February of 2019.

Allan holds an LLB from Osgoode Hall Law School, a Postgraduate Certificate in Procedural Law, a
Postgraduate Diploma in Public Law, and a Master’s degree (LLM) in Human Rights Law from the
University of London (UK).
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Code of Conduct for Members of the Agency

A. CONTEXT

Mandate of the Agency

(1) The Canadian Transportation Agency (Agency) is an independent, quasi-judicial, expert tribunal and
regulator which has, with respect to all matters necessary for the exercise of its jurisdiction, all the powers
of a superior court.

(2) The Agency and has three core mandates:

a. Helping ensure that the national transportation system runs efficiently and smoothly in the interests
of all Canadians: those who work and invest in it; the producers, shippers, travellers and businesses
who rely on it; and the communities where it operates.

b. Protecting the fundamental human right of persons with disabilities to an accessible transportation
network.

c. Providing consumer protection for air passengers.

Roles of the Agency’s Chair, Vice-Chair, Members, and staff

(3) The Agency is comprised of up to five regular Members appointed by the Governor in Council (GIC),
including the Agency’s Chair and Vice-Chair, and up to three temporary Members appointed by the
Minister of Transport from a roster approved by the GIC.

(4) Members make adjudicative decisions and regulatory determinations . Their responsibilities in these
regards cannot be delegated.

(5) The Chair, who is the also Chief Executive Officer (CEQ) and a Member, is responsible for overall
leadership of the Agency. He or she sets the Agency’s strategic priorities, serves as its public voice,
reports on its plans and results to Parliament through the Minister of Transport, and handles relations with
Ministers, Parliamentarians, Deputy Ministers, and analogous bodies in other jurisdictions. He or she
assigns cases to Members, supervises and directs their work, and chairs regular Members meetings. And
as CEOQO, he or she is the most senior manager of the public servants working in the organization, serves
as Deputy Head and Accounting Officer with a broad range of related responsibilities under the Financial
Administration Act and other statutes, and chairs the Executive Committee.

(6) The Vice-Chair, who is also a Member, sits on the Executive Committee and assumes the
responsibilities of the Chair if the Chair is absent or incapacitated.

(7) Members other than the Chair and Vice-Chair do not have any managerial functions within the
Agency.
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(8) All Members are supported in the discharge of their decision-making duties by the Agency’s public
servants, who are responsible for giving Members frank, impartial, evidence-based advice; fully
implementing Members’ direction; and other tasks assigned to them by the Chair, their managers, or
legislation.

B. GENERAL PROVISIONS

Purpose, guiding principles, and application of the Code

(9) This Code establishes the standards for the conduct of Members and applies to all regular and
temporary Members. It supplements, and should be read in conjunction with, any applicable requirements
and standards set out in the Canada Transportation Act; other legislation administered by the Agency;
other legislation establishing ethical and conduct obligations, such as the Conflict of Interest Act; relevant
regulations, policies, and guidelines; other relevant codes; and letters of appointment.

(10) The Code reflects:

a. the Agency’s commitment to independent, impartial, fair, transparent, credible, and efficient decision
making; and

b. the Agency’s organizational values of respect for democracy, respect for people, integrity,
stewardship, and excellence.

(11) Members shall:

a. adhere to all elements of the Code and other applicable instruments;

b. uphold the highest ethical standards at all times;

c. arrange their private affairs in a manner that ensures they have no conflicts of interest;

d. conduct themselves with integrity, avoid impropriety or the appearance of impropriety, and eschew
any action that could cast doubt on their ability to perform their duties with impatrtiality;

€. not accept gifts, hospitality, or other advantages or benefits from any party that has an interest in
matters handled by the Agency;

f. recuse themselves from any proceeding where they know or reasonably should know that, in the
making of the decision, they would be in a conflict of interest, or where their participation might
create a reasonable apprehension of bias. In such case, they shall immediately inform the Chair and
provide reason for their recusal. Members are encouraged to seek the advice of the Chair and the
General Counsel when dealing with any situation where recusal is contemplated; and

g. immediately inform to the Chair if they become aware of a situation that may adversely affect the
integrity or the credibility of the Agency, including possible non-compliance with the Code.

(12) The Chair is responsible for the administration of the Code, including any matters regarding its
interpretation. Members are accountable to the Chair for their compliance with the Code.

Members’ expertise and work arrangements

(13) Members have a responsibility to maintain the highest levels of professional competence and
expertise required to fulfil their duties. Members are expected to pursue the development of knowledge
and skills related to their work, including participation in training provided by the Agency.

(14) Regular, full-time Members must devote at least 37.5 hours per week to the performance of their
duties during their term of appointment. If a regular Member is authorized by the Chair to continue to hear
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one or more matters before them upon expiry of their term, they shall only request remuneration for actual
time worked during the period of continuation.

(15) When temporary Members are appointed on a full-time basis, they must devote at least 37.5 hours
per week to the performance of their duties. When temporary Members are appointed on a part-time
basis, they shall only request remuneration for actual time worked.

(16) Members’ designated workplace is at the Agency’s head office. They shall only work from home or
other off-site locations with the prior written approval of the Chair.

C. DECISION MAKING

Impartiality

(17) Members must approach each case with an open mind and must be, and be seen to be, impartial
and objective at all times.

Natural justice and fairness
(18) Members must respect the rules of natural justice and procedural fairness.

(19) Members must ensure that proceedings are conducted in a manner that is transparent, fair, and seen
to be fair.

(20) Members shall render each decision on the merits of the case, based on the application of the
relevant legislation and jurisprudence to the evidence presented during the proceeding.

(21) Members shall not be influenced by extraneous or improper considerations in their decision making.
Members shall make their decisions free from the improper influence of any other person, institution,
stakeholder or interest group, or political actor.

Preparation

(22) Members shall carefully review and consider relevant material — including applications, pleadings,
briefing notes, and draft decisions — before attending case-related briefing sessions, meetings, or oral
hearings.

Timeliness

(23) Members shall take all reasonable steps to ensure that proceedings progress in a timely fashion,
avoiding unnecessary delays but always complying with the rules of natural justice and procedural
fairness. Members shall render decisions as soon as possible after pleadings have closed and ensure, to
the greatest extent possible, that statutory timelines and internal service standards for the issuance of
decisions are met.

Quality

(24) Members shall ensure that their decisions are written in a manner that is clear, logical, complete
without being unnecessarily repetitive or lengthy, and consistent with any guidelines or standards
established by the Agency regarding the quality and format of decisions.
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Consistency

(25) Members shall be cognizant of the importance of consistency in Agency decisions, notwithstanding
the fact that prior decisions on similar matters do not constitute binding precedents. Members should not
depart from the principles established in previous decisions unless they have a reasonable basis, and
provide well-articulated reasons, for doing so.

Respect for parties and participants

(26) Members shall conduct proceedings, including oral hearings, in a courteous and respectful manner,
while ensuring that proceedings are orderly and efficient.

(27) Members shall conduct proceedings such that those who have cases before the Agency understand
its procedures and practices and can participate meaningfully, whether or not they are represented by
counsel.

(28) Members must be responsive to accessibility-related needs and implement reasonable
accommodation measures to facilitate meaningful participation of parties and other participants with
disabilities in Agency hearings.

(29) Members shall be responsive to diversity, gender, and other human rights considerations when
conducting proceedings; for example, in the affirmation/swearing in of withesses and the scheduling of
oral hearings. Members shall avoid words, phrases, and actions that could be understood to manifest bias
or prejudice based on factors such as disability, race, age, national origin, gender, religion, sexual
orientation, or socio-economic status, and shall never draw inferences on a person’s credibility on the
basis of such factors.

Case-related communications

(30) Members shall not communicate directly or indirectly with any party, counsel, witness, or other non-
Agency participants appearing before them in a proceeding with respect to that proceeding, except in the
presence of all parties or their counsel.

(31) Members shall not disclose information about a case or discuss any matter that has been or is in the
process of being decided by them or the Agency, except as required in the performance of, and in the
circumstances appropriate to, the formal conduct of their duties. Members shall refrain from discussing
any case or Agency-related matter in public places.

D. WORKING RELATIONS AND INTERACTIONS

Relations with other Members
(32) Members shall foster civil, collegial relations with other Members.

(33) Members should have frank discussions and openly debate issues, while showing respect for one
another’s expertise, opinions, and roles. Members shall not comment on another Member’s views,
decisions, or conduct, except directly and privately to that Member himself or herself, or to the Chair
pursuant to subsection 11.g of this Code.

(34) Members assigned together to a Panel should strive to reach consensus decisions whenever
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possible, but respectfully agree to disagree and prepare a majority opinion and a dissenting opinion where
consensus cannot be achieved within a reasonable time period.

(35) Members should share their knowledge and expertise with other Members as requested and
appropriate, without attempting to influence decisions in cases to which they are not assigned.

Relation with Agency staff

(36) Members shall at all times treat Agency staff with courtesy and be respectful of their views and
recommendations, recognizing that staff are professional public servants who are required to offer their
best advice to Members, who make the final decisions.

(37) Any concerns about staff performance should not be communicated directly to working-level
employees but rather should be shared with the relevant Branch Head if the concerns are relatively minor
and with the Chair if they are significant or systemic.

Interactions with non-Agency individuals and organizations

(38) Members shall not communicate with the news media. Enquiries from the media or members of the
public shall be referred to the Chair’s Office.

(39) Members shall not communicate with political actors or officials of other federal departments and
agencies, provincial or foreign governments, or international organizations regarding a matter that is, was,
or could be before the Agency.

(40) Members shall not publicly express an opinion about any past, current, or potential cases or any
other issue related to the work of the Agency, and shall refrain from comments or discussions in public or
otherwise that may create a reasonable apprehension of bias.

(41) Members shall not disclose or make known, either publicly or privately, any information of a
confidential nature that was obtained in their capacity as a Member.

(42) Members shall not use their position or the Agency’s resources (e.g., an Agency email account or
letterhead) for personal gain.

(43) Members should exercise caution when using social media for personal purposes, and should not
identify themselves as Members of the Agency on social media sites, except professional sites such as
LinkedIn.

E. OUTSIDE ACTIVITIES

(44) Members shall not accept invitations to attend social events such as receptions or dinners with
stakeholder representatives or with persons who are, or may become, a party, counsel, witness, or other
non-Agency participants in an Agency proceeding, except in rare instances where there is a compelling
justification and the Chair provides prior written approval.

(45) Members may take part in other outside activities that are not incompatible with their official duties
and responsibilities and do not call into question their ability to perform their duties objectively, with the
prior written approval of the Chair. Such activities may include participation in conferences and training
seminars, speeches, teaching assignments, and volunteering.

(46) Requests for the Chair’s approval of participation in social events or other outside activities must be
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made in writing at least two weeks before those events or activities begin, and must fully disclose all
relevant details. Members are also responsible for obtaining any other approval required by applicable
legislation, guidelines, codes, or other instruments.

(47) Notwithstanding the foregoing, the Chair may, from time to time, confer with stakeholder
representatives, counsel, or other parties in his role as the Agency’s public voice, to discuss matters
unrelated to any specific proceeding.

F. AFFIRMATION

(48) Members shall review and affirm their commitment to and compliance with the Code upon initial
appointment and every year thereafter on or near the anniversary of their appointment.

1 In this Code, "decisions" shall be understood to refer to both adjudicative decisions, which deal
with disputes between parties, and regulatory determinations, which deal typically involve a
single party.

- Code of Conduct for Members of the Agency last update: March 26, 2018
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WHO Director-General's
opening remarks at the media
briefing on COVID-19 - 11
March 2020

11 March 2020

Good afternoon.

In the past two weeks, the number of cases of COVID-19 outside China has increased 13-fold, and
the number of affected countries has tripled.

There are now more than 118,000 cases in 114 countries, and 4,291 people have lost their lives.
Thousands more are fighting for their lives in hospitals.

In the days and weeks ahead, we expect to see the number of cases, the number of deaths, and the
number of affected countries climb even higher.

WHO has been assessing this outbreak around the clock and we are deeply concerned both by the
alarming levels of spread and severity, and by the alarming levels of inaction.

We have therefore made the assessment that COVID-19 can be characterized as a pandemic.

Pandemic is not a word to use lightly or carelessly. It is a word that, if misused, can cause
unreasonable fear, or unjustified acceptance that the fight is over, leading to unnecessary suffering
and death.
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Describing the situation as a pandemic does not change WHQO'’s assessment of the threat posed by
this virus. It doesn’t change what WHO is doing, and it doesn’t change what countries should do.

We have never before seen a pandemic sparked by a coronavirus. This is the first pandemic caused
by a coronavirus.

And we have never before seen a pandemic that can be controlled, at the same time.
WHO has been in full response mode since we were notified of the first cases.
And we have called every day for countries to take urgent and aggressive action.

We have rung the alarm bell loud and clear.

As | said on Monday, just looking at the number of cases and the number of countries affected does
not tell the full story.

Of the 118,000 cases reported globally in 114 countries, more than 90 percent of cases are in just
four countries, and two of those — China and the Republic of Korea - have significantly declining
epidemics.

81 countries have not reported any cases, and 57 countries have reported 10 cases or less.

We cannot say this loudly enough, or clearly enough, or often enough: all countries can still change
the course of this pandemic.

If countries detect, test, treat, isolate, trace, and mobilize their people in the response, those with a
handful of cases can prevent those cases becoming clusters, and those clusters becoming
community transmission.

Even those countries with community transmission or large clusters can turn the tide on this virus.
Several countries have demonstrated that this virus can be suppressed and controlled.

The challenge for many countries who are now dealing with large clusters or community
transmission is not whether they can do the same — it's whether they will.

Some countries are struggling with a lack of capacity.

Some countries are struggling with a lack of resources.
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Some countries are struggling with a lack of resolve.

We are grateful for the measures being taken in Iran, Italy and the Republic of Korea to slow the
virus and control their epidemics.

We know that these measures are taking a heavy toll on societies and economies, just as they did in
China.

All countries must strike a fine balance between protecting health, minimizing economic and social
disruption, and respecting human rights.

WHO'’s mandate is public health. But we’re working with many partners across all sectors to mitigate
the social and economic consequences of this pandemic.

This is not just a public health crisis, it is a crisis that will touch every sector — so every sector and
every individual must be involved in the fight.

| have said from the beginning that countries must take a whole-of-government, whole-of-society
approach, built around a comprehensive strategy to prevent infections, save lives and minimize
impact.

Let me summarize it in four key areas.
First, prepare and be ready.

Second, detect, protect and treat.
Third, reduce transmission.

Fourth, innovate and learn.

| remind all countries that we are calling on you to activate and scale up your emergency response
mechanisms;

Communicate with your people about the risks and how they can protect themselves — this is
everybody’s business;

Find, isolate, test and treat every case and trace every contact;
Ready your hospitals;

Protect and train your health workers.
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And let’s all look out for each other, because we need each other.

There’s been so much attention on one word.

Let me give you some other words that matter much more, and that are much more actionable.
Prevention.

Preparedness.

Public health.

Political leadership.

And most of all, people.

We’'re in this together, to do the right things with calm and protect the citizens of the world. It's
doable.

| thank you.

Subscribe to the WHO newsletter —
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Government of Canada advises
Canadians to avoid non-essential travel
abroad

From: Global Affairs Canada

News release
March 13, 2020 - Ottawa, Ontario - Global Affairs Canada

The Honourable Francois-Philippe Champagne, Minister of Foreign Affairs,
today announced that Canada has issued an official global travel advisory to
avoid non-essential travel abroad.

In an attempt to limit the spread of the coronavirus (COVID-19), many
governments have implemented special entry and exit and movement
restrictions for their territories. New restrictions could be imposed, and could
severely disrupt Canadians’ travel plans.

As a result, the Government of Canada is advising Canadians to avoid non-
essential travel outside of Canada until further notice.

Canadians currently outside the country should find out what commercial
options are still available and consider returning to Canada earlier than
planned if these options are becoming more limited.

We encourage Canadians abroad to register with the Registration of Canadians
Abroad service.

Canadians abroad in need of emergency consular assistance can call Global
Affairs Canada’s 24/7 Emergency Watch and Response Centre in Ottawa at +1
613-996-8885 (collect calls are accepted where available) or email
sos@international.gc.ca.

1of3



https://www.canada.ca/en/global-affairs/ne... 4/3/2093:18 PM

30

Quotes

“We are monitoring the situation abroad to provide credible and timely
information to Canadians to help them make well-informed decisions
regarding their travel. We also continue to work around the clock to
provide assistance and consular services to Canadians abroad affected
by COVID-19.”

- Francois-Philippe Champagne, Minister of Foreign Affairs

Associated links

e Travel Advice and Advisories

e Canadian travellers: Avoid all cruise ship travel due to COVID-19

e Coronavirus disease (COVID-19): Outbreak update

e Coronavirus disease (COVID-19): Resources for Canadian

businesses

Contacts

Syrine Khoury

Press Secretary

Office of the Minister of Foreign Affairs
Syrine.Khoury@international.gc.ca

Media Relations Office
Global Affairs Canada
343-203-7700
media@international.gc.ca

Search for related information by keyword: GV Government and Politics |
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Global Affairs Canada | Canada | Canada and the world | general public |
news releases | Hon. Francois-Philippe Champagne
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Statement on Vouchers

The COVID-19 pandemic has caused major disruptions in domestic and international air travel.

For flight disruptions that are outside an airline's control, the Canada Transportation Act and Air
Passenger Protection Regulations only require that the airline ensure passengers can complete their
itineraries. Some airlines' tariffs provide for refunds in certain cases, but may have clauses that airlines
believe relieve them of such obligations in force majeure situations.

The legislation, regulations, and tariffs were developed in anticipation of relatively localized and short-term
disruptions. None contemplated the sorts of worldwide mass flight cancellations that have taken place
over recent weeks as a result of the pandemic. It's important to consider how to strike a fair and sensible
balance between passenger protection and airlines' operational realities in these extraordinary and
unprecedented circumstances.

On the one hand, passengers who have no prospect of completing their planned itineraries with an
airline's assistance should not simply be out-of-pocket for the cost of cancelled flights. On the other hand,
airlines facing huge drops in passenger volu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>