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INTRODUCTION
1 . This is the Memorandum of Fact and Law of the Respondent, Canadian Transportation
Agency (Agency), in response to the appeal filed before this Honourable Court, pursuant to
section 4 1 of the Canada Transportation A ct, S.C. 1 996, c. 1 0 (CTA), of the Canadian
Transportation Agency Rules (Dispitte Proceedings and Certain Rules Applicable to All
Proceedings), SORJ20 1 4- 1 04 (New Rules).

2 . I n the absence of any other proper respondent to address the issues put forward i n this appeal,
the Agency is responding in order to provide assistance to this Honourable Court as to the
relevant statutory framework which governs the New Rules and their application by the
Agency.

2

PARTl
STATEMENT OF FACTS
3 . The Agency i s a superior independent quasi-judicial administrative body of the Government
of Canada which performs two key functions. As an adjudicative tribunal, the Agency,
informally and through formal adjudication, resolves a range of commercial and consumer
transportation-related disputes, including accessibility issues for persons with disabilities. As
an economic regulator, the Agency makes determinations and issues authorities, licences and
permits to transportation carriers under federal jurisdiction.

4. The Agency has explicit powers in its enabling statute, the CTA, to make both "rules" (for
example, rules of procedure under section 1 7) and "regulations" (for example, regulations in
relation to air matters under subsection 86(1 )).
Canada Transportation A ct, S .C. 1 996, c. 1 0, s. 1 7 and 86( 1 ) - Appendix A

5 . The Canadian Transportation Agency General Rules, SOR/2005-3 5, (Former Rules)
governed conduct of proceedings before the Agency. The Former Rules came into force on
February 8, 2005 and their predecessor, the National Transportation Agency General Rules,
SOR/8 8-23, came into force on December 1 7, 1 987 .

6. After holding public consultations in the winter of 20 1 2 on proposed revisions to the Former
Rules, the Agency made the New Rules in accordance with the process set out in the
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Statutory Instruments A ct, R. S.C., 1 985, c. S-22 (SIA), which includes scrutiny by the Clerk
of the Privy Council and by the Department of Justice.
Statutory Instruments A ct, R.S . C . , 1 985, c. S-22, s. 3 ( 1 ), 3 (2), 5 ( 1 ),
6, 1 1 , 1 9. -Appendix A

7. The New Rules replaced the Former Rules, which had become overly broad, difficult for
parties without legal representation to understand, and, at times, inefficient.
Canadian Transportation Agency Rules (Dispute Proceedings and Certain
Rules Applicable to All Proceedings) (SOR/20 1 4- 1 04), Regulatory Impact
Analysis Statement, Appeal Book, page 3 1

8 . The New Rules are designed to provide the predictability and clarity that the Agency's
clients and stakeholders expect and to ensure that the Agency's services are timely, effective,
responsive, fair and transparent by
•
•

•
•

modernizing and streamlining the Agency's procedures for dispute adjudication;
enhancing the clarity, transparency and predictability of the formal adjudication
process in dispute proceedings;
improving the efficiency of case processing; and
better informing and assisting persons who do not have legal representation or
commercial parties that are first-time users of the Agency's processes.

Canadian Transportation Agency Rules (Dispute Proceedings and Certain
Rules Applicable to All Proceedings) (SOR/20 1 4- 1 04), Regulatory Impact
Analysis Statement, Appeal Book, page 32
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PART II
POINTS IN ISSUE
9. The Agency respectfully submits that the following issues stand to be determined on this
appeal:
a) Whether paragraphs 4 1 (2)(b) to (d) of the New Rules are ultra vires or invalid; and
b) Whether the New Rules are unreasonable and establish inherently unfair procedures
that are inconsistent with the intent of Parliament.
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PART III
SUBMISSIONS

STANDARD OF REVIEW
1 0. The Supreme Court of Canada has described the approach to reviewing the validity of
regulations as follows:
Regulations benefit from a presumption of validity . . . This presumption has
two aspects: it places the burden on challengers to demonstrate the invalidity
of regulations, rather than on regulatory bodies to justify them . . . and it
favours an interpretative approach that reconciles the regulation with its
enabling statute so that, where possible, the regulation is construed in a
manner which renders it intra vires . . .
Katz Group Canada Inc. v. Ontario (Health and Long-Term Care),
[20 1 3] 3 S . C. R. 8 1 0, at para. 25

1 1 . This Honourable Court found in Lukacs v. Canada (Transportation Agency) that the New
Rules are not regulations in the strict legal sense for the purposes of the CTA. However, the
New Rules are still exercises of the Agency's legislative power pursuant to the CTA, and
accordingly, the Agency submits that the same reasoning process used in Katz for regulations
is equally suited to other exercises of legislative power, such as the New Rules.
Lukacs v. Canada (Transportation Agency), 20 1 4 FCA 76

1 2. Furthermore, given the scope of the Agency's rule-making authority pursuant to section 1 7 of
the CTA which enables the Agency to make rules respecting "the manner of and procedures
for dealing with matters and business before the Agency", the Agency submits that
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Parliament intended to grant the Agency wide discretion in the area of procedural rulemaking and accordingly, this Honourable Court should adopt an interpretive approach that
recognizes this plenary authority.
Canada Transportation A ct, S .C. 1 996, c. 1 0, s. 1 7

-

Appendix A

1 3 . While the Agency acknowledges that the standard of review for questions of procedural
fairness is correctness, this standard of review applies in relation to adjudicative decisions.
Importantly, the present case does not relate to any adjudicative decision. Rather, it
challenges rules made pursuant to a statutory power granted by Parliament: an exercise of
legislative, not adjudicative, function. Therefore, more deference is merited.
Mission Institution v. Khela, 20 1 4 SCC 24, at para. 79

1 4. Moreover, the Supreme Court of Canada has indicated that the Agency is due a high degree
of deference in respect of the Agency's authority to determine and control its own procedure:
Parliament entrusted the Agency with extensive authority to govern its
own process. . . . It may make its own rules to govern many aspects of
the conduct of proceedings before it (Canada Transportation A ct, s. 1 7 ) . . .
Considerable deference is owed to procedural rulings made by a tribunal
with the authority to control its own process. The determination of the
scope and content of a duty to act fairly is circumstance-specific, and may
well depend on factors within the expertise and knowledge of the tribunal,
including the nature of the statutory scheme and the expectations and
practices of the Agency's constituencies. Any assessment of what procedures
the duty of fairness requires in a given proceeding should "take into account
and respect the choices of procedure made by the agency itself, particularly
when the statute leaves to the decision-maker the ability to choose its own
procedures, or when the agency has an expertise in determining what
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procedures are appropriate in the circumstances".
Council of Canadians with Disabilities. VIA Rail Canada Inc. ,
[2007] 1 S.C.R. 650, at paras. 230-23 1

1 5 . Indeed, the Supreme Court also held as follows:
While this, of course, is not determinative, important weight must be
given to the choice of procedures made by the agency itself and its
institutional constraints .
Baker v. Canada (Minister o f Citizenship and Immigration),
[ 1 999] 2 S .C.R. 8 1 7, at para. 27

1 6. This Honourable Court has shown restraint in interfering with procedural choices in relation
to specialized administrative tribunals :
Administrative agencies normally have considerable discretion over the
precise form of participation in their decision-making by those interested.
A reviewing court will not interfere with a specialist agency's procedural
choices unless, in all the circumstances, they result in a denial of a fair
opportunity to be heard.
Telus Communications Company v. Canadian Radio-Television and
Telecommunications Commission, 20 1 0 FCA 1 9 1 , at para. 24

1 7. Since discretion is given to tribunals for their procedural decisions in specific cases, the
Agency respectfully submits that it follows that deference should also be given to tribunals
for the general procedures that they choose to set out in their rnles.
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1 8. In addition, the Agency notes that this appeal challenges the New Rules in a vacuum, outside
of a factual adjudicative context. Accordingly, this Honourable Court has been given no
indication of how the Agency has applied, or would apply, the New Rules. This is an
important consideration given that the New Rules are intended to apply to a wide spectrum of
disputes ranging across four modes of transportation, including accessible transportation
complaints that engage the Agency's human rights mandate. The New Rules must therefore
capture the most common procedures that apply across all of these varied and disparate types
of dispute proceedings, and should be interpreted in that light.

1 9. Finally, the Agency respectfully submits that the issues before this Court are subject to the
principle that, unless specific procedures are required by statute, the content of the duty of
fairness depends on the factual context. The Supreme Court of Canada has indicated that "the
concept of procedural fairness is eminently variable and its content is to be decided in the
specific context of each case" (emphasis added).
Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 1 90, at para. 79

20. More recently, the Supreme Court of Canada held as follows:
The duty of fairness is not a "one-size-fits-all" doctrine. Some of the
elements to be considered were set out in a non-exhaustive list in Baker
to include (i)"the nature of the decision being made and the process
followed in making it" (para. 23); (ii) "the nature of the statutory scheme
and the 'terms of the statute pursuant to which the body operates'"
(para. 24); (iii) "the importance of the decision to the individual or
individuals affected" (para. 25); (iv) "the legitimate expectations of the
person challenging the decision" (para. 26); and (v) "the choices of
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procedure made by the agency itself, particularly when the statute
leaves to the decision-maker the ability to choose its own procedures,
or when the agency has an expertise in determining what procedures are
appropriate in the circumstances" (para. 27).
Canada (Attorney General) v. Mavi [20 1 1 ] 2 SCR 504, at para. 42

2 1 . For all these reasons, in the Agency's respectful submission, the New Rules are entitled to
deference, and the following principles are relevant to this Honourable Court's review of the
Agency's procedures:
1 ) the Agency is master of its own procedure and has been entrusted by Parliament with
broad authority to determine its procedures;
2) the New Rules are designed to apply to a broad range of disputes, and to expressly cover
only the most commonly-arising procedural steps in adjudicated cases;
3) the New Rules provide a "general request" provision in section 27 that allows parties to
make procedural requests not otherwise specifically provided for under the New Rules;
4) the New Rules provide a variance provision in section 6 that allows the Agency to vary
any rule at any time or grant other relief on any terms for a just determination of the
issues; and
5) the specific duties owed by the Agency to parties vary; they are best evaluated in light of
the facts of the Agency's actual adjudicative choices in specific cases.

A. Whether paragraphs 41(2)(b) to (d) of the New Rules are ultra vires or invalid
22. Paragraphs 4 1 (2)(b) to (d) of the New Rules provide as follows:
The Agency may, at the request of a party, stay a decision or order of
the Agency in any of the following circumstances :
(b) a review is being considered by the Governor in Council under
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section 40 of the Act;
( c) an application for leave to appeal is made to the Federal Court of
Appeal under section 4 1 of the Act;
( d) the Agency considers it just and reasonable to do so.
Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SOR/20 1 4- 1 04),
para. 4 1 (2)(b) to ( d) - Appeal Book, page 22

2 3 . The Agency submits that this Honourable Court should have regard to the following factors
when determining if paragraphs 4 1 (2)(b) to (d) of the New Rules are ultra vires:
a. the Agency's duty to act as an effective steward of it resources, both financial and
human, in the exercise of its mandate;
b. the Agency does not re-adjudicate the merits of a decision or order when it grants a
stay; and
c. the C TA provides several alternative sources of legal authority for the Agency to stay
its decisions or orders.

Effective Stewardship

24. The Agency respectfully submits that, by providing parties with an expedient mechanism to
obtain a stay of its decisions or orders, the Agency is acting as an effective steward of its
resources, both financial and human, in the exercise of its mandate.
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25. Furthermore, the Agency submits that subsection 4 1 (2) of the New Rules allows the Agency
to balance the expediency required by the CTA with considerations of overall fairness. This
Honourable Court implicitly endorsed the need to balance expediency with other legitimate
considerations when it held that subsection 29( 1 ) of the CTA, which sets out the 1 20-day
time limit for Agency decisions, is not mandatory but rather directory.
Canadian National Railway Co. Ltd.
2002 FCA 1 93

v.

Ferroequus Railway Co. Ltd.,

No Re-Adjudication of the Merits

26. To clarify, a stay under subsection 4 1 (2) of the New Rules does not constitute a
redetermination of the merits of the decision being stayed. It simply suspends the execution
of the decision or order.

27. In determining whether to issue a stay under subsection 4 1 (2), the Agency applies the threepart test set out by the Supreme Court of Canada:
First, a preliminary assessment must be made of the merits of the case
to ensure that there is a serious question to be tried. Secondly, it must
be determined whether the applicant would suffer irreparable harm if
the application were refused. Finally, an assessment must be made as
to which of the parties would suffer greater harm from the granting or
refusal of the remedy pending a decision on the merits.
RJR - MacDonald Inc. v. Canada (Attorney General),
[ 1 994] 1 S.C .R. 3 1 1 at p. 334 [RJR]
KLM Royal Dutch Airlines and Northwest Airlines,
Agency Decision No. 3 77-A-2003
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28. Accordingly, i n determining a stay application under subsection 4 1 (2) via the RJR test, the
Agency does not re-assess the adjudication of the complaint.

Legal Authority for Stays

29. The Agency submits that there are three alternative sources of statutory authority that this
Honourable Court should have regard to when determining if the Agency has the power to
grant a stay under subsection 4 1 (2) of the New Rules:
1 ) the power to vary any decision or order (section 3 2 of the CTA);
2) the powers, rights and privileges that are vested in a superior court (section 25 of the
CTA); and
3) the collection of broad remedial powers (subsection 33(4), subsection 27(1 ), subsection
28(1 )).
Canada Transportation Act, S.C. 1 996, c. 1 0, s. 25, 27( 1 ), 28( 1 ), 32, 3 3 (4)

1 . Power to Vary

3 0 . This Honourable Court found that when staying decisions, the Canadian Radio-Television
and Telecommunications Commission (CRTC) was exercising its power to "vary the
effective date of its decision".
Association des Compagnies de Telephone du Quebec Inc. v.
Canada (Attorney General), 20 1 2 FCA 203, paras . 1 2- 1 4 [ACTQ)
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3 1 . The Agency notes that the unqualified power of the CRTC in section 62 of the
Telecommunications A ct, S . C . 1 993, c. 3 8 to vary any decision is broader than section 32 of
the CTA, which explicitly requires new facts or circumstances :
The Agency may review, rescind or vary any decision or order made
by it or may re-hear any application before deciding it if, in the opinion
of the Agency, since the decision or order or the hearing of the application,
there has been a change in the facts or circumstances pertaining to the
decision, order or hearing.
Telecommunications A ct, S.C. 1 993, c. 3 8 , s. 62
Canada Transportation A ct, S .C. 1 996, c. 1 0, s. 32

32. However, the Agency respectfully submits that in order to satisfy the three-part RJR test for a
stay, a party must prove to the Agency that the party will suffer in-eparable harm if forced to
comply with an Agency decision or order before an appeal, a review or a re-hearing is
resolved, or in other circumstances that so require. Proof of such in-eparable harm, in the
Agency's respectful submission, constitutes a new fact or circumstance sufficient to ground
the Agency's review and vary power under section 32 of the CTA.

3 3 . Accordingly, the Agency submits that, applying the reasoning in ACTQ, the Agency is
empowered under section 32 of the CTA to issue stays of its decisions or orders by varying
the effective date of the decision or order, because the three-part RJR test incorporates the
requirement of section 3 2 of the CTA for new facts or circumstances in the form of
in-eparable harm.
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2. Powers of a Superior Court

34. Alternatively, section 25 of the CTA invests the Agency with the powers, rights and
privileges of a superior court, including broad remedial jurisdiction:

25. The Agency has, with respect to all matters necessary or proper for the
exercise of its jurisdiction, the attendance and examination of witnesses,
the production and inspection of documents, the enforcement of its orders
or regulations and the entry on and inspection of property, all the powers,
rights and privileges that are vested in a superior court.
Canada Transportation Act, S.C. 1 996, c. 1 0, s. 25

3 5 . Superior courts have been found to have an inherent jurisdiction to order stays of their
decisions pending appeal.
Buxton

v.

Carriss, [ 1 9 58] B.C.J. No. 1 04 (BCCA), at paras. 3 1 , 34

Gyurcsek v . Eng, [ 1 977] B.C.J. No. 1 046 (SC), at para. 2
O'Hara v. British Columbia (Attorney General), [ 1 9 87] B.C.J. No. 434
Coo/breeze Ranch Ltd.
at para. 64

v.

Morgan Creek Tropicals Ltd., 2009 BCSC 1 5 1 ,

36. Accordingly, the Agency submits that it is empowered under section 25 of the CTA to issue
stays of its decisions or orders by virtue of possessing the powers, rights and privileges
vested in a superior court, including the inherent jurisdiction to stay execution of its decisions
or orders pending appeal, review or re-hearing or in other circumstances that so require.
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3 . Broad Remedial Powers

37. Alternatively, the CTA grants the Agency broad powers with respect to its decisions and
orders, and reading these encompassing powers together, it is open to this Honourable Court
to necessarily imply that since Parliament granted the Agency such vast powers in relation to
its decisions and orders, Parliament also intended to grant the Agency the power to stay its
decisions and orders.

3 8 . The first broad power is provided by the CTA in subsection 3 3(4):
The Agency may, before or after one of its decisions or orders is made
an order of a court, enforce the decision or order by its own action.
Canada Transportation A ct, S .C. 1 996, c. 1 0, s. 3 3 (4)

39. The second broad power is provided by the CTA in subsection 27(1 ):
On an application made to the Agency, the Agency may grant the whole
or part of the application, or may make any order or grant any further or
other relief that to the Agency seems just and proper.
Canada Transportation A ct, S.C. 1 996, c. 1 0, s. 27( 1 )

40. The third and final broad power i s provided by the CTA in subsection 28(1 ):
The Agency may in any order direct that the order or a portion or provision
of it shall come into force
a)
at a future time,
b)
on the happening of any contingency, event or condition
specified in the order, or
c)
on the performance, to the satisfaction of the Agency or
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person named by it, of any terms that the Agency may
impose on an interested party,
and the Agency may direct that the whole or any portion of the order shall
have force for a limited time or until the happening of a specified event.
Canada Transportation A ct, S.C. 1 996, c. 1 0, s . 28(1 )

4 1 . Read together, the Agency respectfully submits that these broad remedial powers necessarily
imply that Parliament intended that the Agency's powers with respect to the implementation
of its decisions or orders be read broadly, and therefore should include the power to suspend
implementation by issuing stays in appropriate circumstances.

42. A broad approach to implementation of orders in the administrative law context is consistent
with the approach taken by this Honourable Court in Amos

v.

Canada (Attorney General):

This power is not expressly provided for in the Act itself, but that is not the
end of the matter. As the Adjudicator noted, other labour relations regimes
have been interpreted as implicitly authorizing deciders to enforce settlement
agreements . . .
. . . the Supreme Court held that arbitration boards should be given latitude to
exercise their powers "so as to best effectuate their raison d'etre" .
Amos v. Canada (Attorney General), 20 1 1 FCA 3 8, at paras. 62-63

43 . The Agency respectfully submits that the same considerations should guide this Honourable
Court when determining the powers of the Agency; as an adjudicative tribunal with a human
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rights law mandate under Part V of the CTA, the Agency needs an ongoing power over the
implementation of its orders in order to ensure fulfillment of its legislative mandate.

B. Whether the New Rules are unreasonable and establish inherently unfair
. procedures that are inconsistent with the intent of Parliament
(i)

The Agency's rules of procedure as a "complete code"

44. The Agency has stated previously that its Former Rules were a "full procedural code."
Nawrots v. Sunwing A irlines, Agency Decision No. 43 2-C-A-2013,
at para. 134
Azar v. A ir Canada, Agency Decision No. 264-C-A-213 , at para. 158
Azar v . A ir Canada, Agency Decision No. 442-C-A-213, at para. 6

45. The Agency respectfully submits that this statement should not be interpreted too broadly as
it does not mean that the Former Rules constituted an exhaustive code outlining every
conceivable procedure that could arise in the context of a dispute proceeding. Indeed, with
respect to the Former Rules, the Agency explained as follows:
. . . the absence of a specific applicable rule does not constitute a limit to the
Agency's procedural powers. This is specifically noted in section 3 of the
General Rules, which states :
1. When the Agency is given a discretion under these Rules, it shall
exercise the discretion in a fair and expeditious manner.
2. The Agency may, with or without notice,
a. do whatever is necessary to deal with anything that is
not covered by these Rules; or
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b. do anything prescribed in these Rules on its own, even
if the Rules state that a party must make a request or
motion to the Agency
Ruling by the Federal Court of Appeal with respect to the
BNSF Railway Company, the Canadian National Railway Company
and the Canadian Pacific Railway Company's appeal of the Canadian
Transportation Agency's Decision No. LET-R-152-20 I0, Agency
Decision No. 1 07-R-20 1 2

46. Indeed, under the Former Rules, the Agency routinely supplemented its rules of procedure.
Dhillon

v.

Air Canada, Agency Decision No. 460-C-A-2006

A ndy A ckerman

v.

Air Canada, Agency Decision No. 637-C-A-2002

Todd Bass v. Air Canada, Agency Decision No. 3 7-C-A-2002
Patricia Morgan

v.

Air Canada, Agency Decision No. 3 8-C-A-2002

47. Thus, the Former Rules permitted the Agency to do whatever was necessary to deal with
anything not covered by the Rules. In this sense, the Former Rules were a "complete code";
they provided the Agency with comprehensive authority to deal with any procedural matter,
both those that were explicitly enumerated in the Former Rules and those that were not.
Notably, section 6 of the Former Rules acknowledged that the Rules were not exhaustive;
they provided for a means to supplement any gap.
Canadian Transportation Agency General Rules, SOR/2005-35, s. 6
Appendix A
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48. Like the Former Rules, the New Rules allow the Agency wide procedural flexibility:
6. The Agency may, at the request of a person, dispense with compliance
with or vary any rule at any time or grant other relief on any terms that will
allow for the just determination of the issues.

Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SORJ20 1 4- 1 04), s. 6
Appeal Book, page 1 1

49. Moreover, section 27 provides a mechanism for any procedure not expressly covered and
section 34 provides a mechanism to file a document not otherwise provided for:

27. ( 1 ) A person may file a request for a decision on any issue that arises
within a dispute proceeding and for which a specific request is not provided
for under these Rules.
34. ( 1 ) A person may file a request to file a document whose filing is not
otherwise provided for in these Rules.
Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SORJ20 1 4- 1 04), s. 27( 1 ),
34( 1 ) - Appeal Book, pages 1 6, 20

50. Finally, the Agency may determine any procedural issues at a conference:

40. (I) The Agency may, at the request of a paiiy, require the parties to attend
a conference by a means of telecommunication or by personal attendance for
the purpose of
( e) establishing the procedure to be followed in the dispute proceeding.
Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SORJ20 1 4- 1 04),
para. 40(1 )(e) - Appeal Book, page 2 1
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5 1 . The Agency therefore respectfully submits that this Honourable Court should bear in mind
that the very terms of the New Rules demonstrate that they incorporate variance and
supplementation as needed, which is consistent with the fundamental principles of
administrative law, namely that the Agency is master of its own procedure and that the
administrative adjudicative process must remain flexible. Therefore, while the Agency's rules
of procedure constitute an extensive guide to process, the Rules are not intended to constitute
an exhaustive, exclusive list of procedures available to parties, and have never been treated as
such.

(ii)

No opportunity to object to requests of non-parties to intervene

52. The Supreme Court of Canada has held that the decision to grant or refuse an intervention is
discretionary.
Canada (Combines Investigation A ct Director of Investigation & R esearch) v.
Newfoundland Telephone Co. , [ 1 987] 2 S.C.R. 466, at para. 1 6
Great Northern Grain Terminals Limited v. Canadian National Railway Company,
Agency Decision No. 344-R-2007, at paras. 4-5

53. As such, the Agency respectfully submits that intervention requests fall squarely within the
administrative law principle that the Agency is master of its own procedure. This is
consistent with the principle that the decision of whether to grant a request for intervention
should belong to the Agency and be based on the Agency's determination of whether the
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participation of the proposed intervener will assist the Agency to arrive at a well-informed
decision.

54. Although the New Rules do not provide for an automatic right of reply to requests to
intervene, a party may request to file an answer through section 34, cited above, which
allows persons to request to file a document which is not otherwise provided for in the New
Rules.

5 5 . Fmihermore, subsection 5 (2) of the New Rules also permits the Agency to utilize section 34
(and any other rule) on its own motion when it considers appropriate:
Anything that may be done on request under these Rules may also be done
by the Agency of its own initiative.
Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SOR/2014-104), s. 5(2)
Appeal Book, page 11

56. Indeed, the Agency has, in past cases, requested submissions from paiiies before making a
determination with respect to whether intervener status would be granted.
Council for Canadians with Disabilities -Application for intervener status
in the application by Linda McKay-Panos, Agency Decision LET-AT-A-21-2002
Gyles v. British Yukon Railway Company, Agency Decision No. 25-R-2000
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57. Finally, the Agency notes that the New Rules provide for a right of reply to the substance of
an intervention, once intervener status is granted:
An applicant o r a respondent that is adverse in interest to an intervener may
file a response to the intervention. The response must be filed within five
business days after the day on which they receive a copy of the intervention
and must include the information referred to in Schedule 9.
Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SOR/2014-104), s. 22
Appeal Book, page 14

(iii)

Removal of requirement to provide reasons

5 8 . The New Rules do not require the Agency to provide reasons in support of its orders and
decisions.

59. Although the Former Rules did provide for reasons, the Agency submits that the CTA does
not impose an explicit statutory duty to provide reasons:
Although the Act itself imposes no duty on the Agency to give reasons,
section 3 9 of the National Transportation Agency General Rules does
impose such a duty. In this case, the Agency chose to provide its reasons
in writing.
VIA Rail Canada Inc. v. National Transportation Agency,
[2001] 2 FCR 25 at para. 16
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60. Because the CTA is silent on this issue, and section 1 7 of the CTA provides the Agency with
plenary authority to make procedural rules, the Agency submits that the removal of a
requirement to provide reasons from the New Rules is within the Agency's authority.

6 1 . Nevertheless, the Agency does not dispute that section 4 1 of the CTA provides for a statutory
right of appeal before this Honourable Court and that, pursuant to Baker, there may be an
implied common law duty on the Agency to give reasons as a matter of procedural fairness:
42 .. . In Orlowski v. British Columbia (Attorney-General) ( 1 992),
94 D.L.R. (4th) 54 1 (B.C.C.A.), at pp. 5 5 1 -52, it was held that reasons
would generally be required for decisions of a review board under Part
XX. 1 of the Criminal Code , based in part on the existence of a statutory
right of appeal from that decision, and also on the importance of the
interests affected by the decision. In R. D. R. Construction Ltd. v. Rent
Review Commission ( 1 982), 55 N.S.R. (2d) 7 1 (C.A.), the court also held
that because of the existence of a statutory right of appeal, there was an
implied duty to give reasons.
Baker v. Canada (Minister of Citizenship and Immigration),
[ 1 999] 2 S.C.R. 8 1 7

62. However, even if the Agency does have a common law duty to provide reasons, it does not
follow that the Agency should be required to include a provision respecting reasons in its
rules of procedure. The Agency remains bound by common law obligations of procedural
fairness, irrespective of whether such obligations are explicitly included in the New Rules.
Therefore, amending the New Rules to repeat overriding legal obligations would be
unnecessary.
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(iv)

Paper proceeding with no meaningful opportunity to challenge statements of
adverse witnesses or to call oral evidence

63 . The New Rules do not provide for automatic procedures that govern examinations of
deponents and affiants, oral hearings, and in particular, requests for oral hearings.

Examinations
64. This Honourable Court has confirmed that the right to cross-examination in an administrative
dispute proceeding is not absolute where there is no right to cross-examination provided for
by statute:
The right to cross-examine while of principal importance to our judicial system
is not an absolute right. Where a statute is silent on the right to cross-examine,
courts will generally be reluctant to impose upon a board their procedures and
technical rules of evidence.
Armstrong v. Canada (Commissioner of the Royal Canadian
Mounted Police), [ 1 998] 2 FCR 666

65. The CTA does not provide a right to cross-examination. This may be contrasted with the
enabling statutes of the following federal administrative tribunals:
Specific Claims Tribunal A ct, SC 2008 c. 22, s. 28
Veterans Review and Appeal Board A ct, SC 1 995, c 1 8, s . 42(8)
Canadian Transportation A ccident Investigation and Safety Board A ct,
SC 1 989, c 3, s. 3 6(3)
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66. Authors Macaulay and Sprague have also articulated the principle that there is no common
law obligation in administrative law to allow for cross-examination:
At common law, there is no absolute obligation on agencies to allow
cross-examination of witnesses in oral hearings or to allow cross
examination on the materials submitted or interlocutories when the
hearing is conducted in writing.
Macaulay and Sprague, Practice and Procedure Before Administrative
Tribunals, loose-leaf edition, 1 2.28(a)(i) at 1 2- 1 78 . 8

6 7 . Accordingly, the Agency respectfully submits that, since there i s no legal right to
examinations in Agency proceedings, there is no legal obligation to provide for such
procedures in the New Rules.

68. The Agency notes, however, that the New Rules set out a mechanism by which parties can
test the other parties' evidence:

24. ( 1 ) A party may, by notice, request that any party that is adverse in
interest respond to written questions that relate to the matter in dispute
or produce documents that are in their possession or control and that
relate to the matter in dispute.

Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SOR/20 1 4- 1 04), s. 24( 1 )
Appeal Book, page 1 4

26

69. Should a party wish to examine a witness orally, the Agency notes that section 27 ofthe New
Rules provides that a party may make any request. In such a case, the Agency will decide the
merits of such a request in the context of a specific proceeding.

Oral Hearing

70. The Agency respectfully submits that there is no universal common law right to an oral
hearing in the context of administrative law:
However, it also cannot be said that an oral hearing is always necessary
to ensure a fair hearing and consideration of the issues involved. The
flexible nature of the duty of fairness recognizes that meaningful
participation can occur in different ways in different situations .
Baker v. Canada (Minister o f Citizenship and Immigration),
[1 999] 2 S .C.R. 817, at para. 3 3

7 1 . Notably, this finding was reached b y the Supreme Court o f Canada, despite the fact that
Baker involved removals of individuals from Canada, which affect a personal interest of the
highest possible importance and which therefore attract a very high level of procedural
fairness. This may be contrasted to decisions of the Agency, which do not have the same life,
liberty, or security of the person implications for an applicant.
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72. Apart from common law, the duty to hold an oral hearing may be provided for by statute.
However, this Honourable Court found at para. 89 in VIA Rail Canada Inc.

v.

Canadian

Transportation Agency that the CTA did not impose a requirement to hold oral hearings:
. . . it is my view that the Agency had the right to exercise its discretion
in deciding whether to grant an oral hearing. It has discretion in the conduct
of its own affairs (Baker, at paragraph 27) and neither the CTA nor the
Agency's General Rules (National Transportation Agency General Rules,
SOR/8 8-23, section 3 8) require it to hold an oral hearing (emphasis added).
VIA Rail Canada Inc.
2005 FCA 79

v.

Canadian Transportation Agency,

73. Accordingly, the Agency respectfully submits that there is no general duty imposed on the
Agency to hold oral hearings, whether by virtue of the common law duty of procedural
fairness or the CTA. The Agency therefore respectfully submits that it is not required to
establish provisions relating to oral hearings in its New Rules.

74. Nevertheless, the Agency notes that the New Rules do, in fact, apply to oral hearings. This
was explained in the Regulatory Impact Analysis Statement:
While Part III of the General Rules set out procedures applicable to oral
hearings, the provisions did not adequately address the procedural steps
involved in an oral hearing process, and therefore, these provisions were
not carried over in the Rules. However, the Rules will apply to disputes
that proceed by way of oral hearing. In addition, the Agency may establish
guidelines in relation to oral hearings and may further establish the
procedures and time limits that will apply to each proceeding to be heard
by way of oral hearing. This case-by-case approach is consistent with past
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practice in disputes before the Agency that have proceeded by way of oral
hearing.
Canadian Transportation Agency Rules (Dispute Proceedings and
Certain Rules Applicable to All Proceedings) (SOR/2014-104),
Regulatory Impact Analysis Statement, Appeal Book, page 35

C. Costs
7 5 . Generally, an administrative body like the Agency will neither be entitled to nor be ordered
to pay costs, at least when responding to a court proceeding to address its jurisdiction and
where there has been no misconduct on its part. Where the body has acted in good faith and
conscientiously throughout, albeit resulting in error, the reviewing tribunal will not ordinarily
impose costs.
Lang v. British Columbia (Superintendent of Motor Vehicles),
2005 BCCA 244, at para. 47, citing Brown and Evans, Judicial
Review of Administrative Action in Canada (Toronto: Canvasback, 1 998)

76. It is respectfully submitted that costs and disbursements should not be awarded against the
Agency as the Agency was acting in good faith in making the New Rules so as to fulfill its
statutory mandate in a manner that is efficient, effective, responsive and exemplifying
stewardship, as required under the Values and Ethics Code of the Public Sector. Furthermore,
in the absence of respondents, the Agency has responded in this appeal in order to provide
necessary and valuable assistance to this Honourable Court.
Treasury Board of Canada Secretariat, Values and Ethics
Code of the Public Sector, Expected Behaviours
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PART I V
ORDER SOUGHT
77. The Agency respectfully requests that this Honourable Court dismiss the appeal without costs
or disbursements.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated at the City of Gatineau, in the Province of Quebec, this 30th day of January, 20 1 5 .

Counsel for the Respondent
Canadian Transportation Agency
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APPENDIX A
Canadian Tramportation A ccident Investigation and Safety Board A ct, S.C. 1989 , c. 3,

Evi<lcnt..:c

36.

( I ) Subject to subsections (2) and (3 ),

(a) a report purporting to have been s igned
by an i nvestigator stating that the i nvestiga
tor has exercised any power pursuant to sec
tion 19 and stating the results of the exercise
of the power, or

(h) a document purporting to have been cer
tified by an i nvestigator as a true copy of or
extract from a document produced to the i n
vestigator pursuant to subsection 19(9)
is ad missible in evidence in any prosecution for
an offence under thi s Act without proof of the
s ignature or official character of the person ap
pearing to have signed the report or certified
the document and is, in the absence of evidence
to the contrary, proof of the statements con
ta ined in the repo11 or proof of the contents of
the document.
Noticc;

Cross�
t:xammation

3 6 . ( I ) Sous reserve des paragraphes (2) et
(3), sont admi s s i bl es en preuve dans une poursuite pour j nfraction a l a presente l o i , sans qu' i l
soit necessaire d e prouver l ' authenticite d e l a
signature q u i y est apposee o u l a qual ite officielle du s ignataire ou d u certificateur, et, sauf
preuve contraire, font foi de leur contenu :

s.

36(3)

Recovabilite en
preuve

a) !es rapports censes s ignes par l ' enqueteur,
01'1 cel u i-ci declare avoir exerce tel pouvoir
prevu a I' article 19 et fait etat des resultats;
b) Jes p i eces censees etre des copies ou ex
traits, certifies confonnes par l ' enqueteur,
des docum ents vises au paragraphe I 9(9).

(2) No report or document shall be received
in evidence under subsection ( I ) unless the par
ty intending to produce it has, at least seven
days before producing it, served on the party
against whom it is intended to be produced a
notice of that intention, together with a copy of
the report or document.

(2) Ces rapports ou p i eces ne sont rece
vab les en preuve que si la partie q u i entend !es
produire donne a l a partie q u ' e l l e vise un pre
avi s d 'au moins sept jours, accompagne d ' une
copi e d e ceux-ci .

(3) The party against whom a report or doc
ument is produced under subsection ( I ) may re
quire the attend ance, for the purposes of cross
exam ination, of the person who appears to have
s igned the report or certified the document as a
true copy or extract.

( 3 ) L a partie contre l aquel l e sont produits
ces rapports ou p i eces peut exiger la presence
du signataire ou du certificateur pour contre-in
terrogatoire.

Pr6avis

Cantre•
interrogatoire
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Canada Transportation A ct, S.C. 1 996, c. 1 0,

The Agency may m ake rules respecting

17.

(a) the sittings of the Agency and the carry
ing on of its work:

(b) the m anner of and procedures for dealing
with matters and business before the Agency,
including the circumstances in which hear
ings may be held in private; and
(c) the num ber of mem bers that are required
to hear any matter or perform any of the
functions of the Agency under this Act or
any other Act of Parliament.
Agency powers
Ill gcncrnl

25 . The Agency has, with respect to a l l mat
ters necessary or proper for the exercise of its
jurisdiction, the attendance and examination of
witnesses, the production and inspection o f
docum ents, the enforcement o f its orders o r
regul ations and the entry 01 1 and inspection of
property, a l l the powers, rights and privil eges
that arc vested in a stiperior court.
.

27. (I) On an application made to the Agen
cy, the A gency may grant the whole or part of
the application, or may m ake any order or grant
any further or other relief that to the Agency
seems just and proper.

(2) and (3) [Repealed, 2008, c. 5, s. I ]
An11;11dn1cnts

(4) The Agency may, on terms or otherwise,
make or a l l ow any amendments in any proceed
ings be fore it.
(5) [Repea led, 200 8 , c. 5, s. I ]
1996,c. 1 0 . 5. 27; 200 8 , c. 5,L I.

1 7, 25, 2 7

Reg/es

Rules
Ruic:>

s.

17. L'Office
concemant:

peut

etablir

des

regles

Rcgles

a) ses seances et ! ' execution de ses travaux;
b) la procedure rel ative aux questions dont ii
est saisi, notamment pour ce qui est des cas
de huis c los;
c) le nom bre de m e mbres qui doivent en
tendre ! es questions ou remplir tel l es des
fonctions de ! ' Office prevues par l a presente
loi ou une autre loi fed erale.

25. L'Office a, a toute fin liee a l ' exercice
de sa competence, la comparution et l 'interro
gatoire des temoins, la production et ! ' examen
des pieces, !'execution de ses arretes OU regle
rnents et la visite d'un lieu, l es attributions
d'une cour superieure.

27. (I) L ' Office peut acquiescer a tout OU
pa1tie d'une demande OU prendre Un arrete OU
s'if l ' estime indique, accorder une repar �tior�
supplementaire ou substitutive .

Pouvoirs
gCnCraux

Rcparution

(2) et ( 3 ) [Abroges, 2008, ch. 5 , art. I ]
(4) L' Office peut, notamm ent sous condition, apporter ou autoriser toute m odification
aux procedures prises devant lui.
( 5 ) [Abroge, 2008, ch. 5, art. I ]
1996, ch.

I 0, art. 27; 2008, ch. 5, art. I .

Modification

35
Canada Transportation A ct, S . C . 1 996, c. 1 0,
O rdt!rs

( I ) The Agency m ay in any order direct
that the order or a portion or provision of it
shal l com e i nto force
28.

(a) at a future time,
(h) on the happening of any contingency,
event or condition specifi ed in the order, or
(c) on the performance, to the satisfaction of
the Agency or a person named by it, of any
terms that the Agency m ay i mpose on an in
terested party,

s.

28, 29, 32

28. ( I ) L' Office peut, dans ses arretes, prevoi r une date determ inee pour Ieur entree e n vigueur totale ou partie l l e o u subordonner cel leci a Ia survenance d ' un evenem ent, a la
realisation d ' un e condition OU a la bonne executi o n , appreciee par Iui-meme ou son delegue,
d'obligations q u ' i l aura i mposees a l ' interesse;
ii peut en outre y prevoir une date determinee
pour l eur cessation d' effet totale ou partielle ou

Arretes

subordonner cel le-ci a Ia survenance d'un eve
nement.

<\nd the Agency may d i rect that the whole or
any portion of the order shall have force for a
l i m ited time or until the happening of a speci
fied event.
lntt!ri m orders

Time for nrnking
d�c1s1ons

Pcno<l for
spccilicd clams

Rc\'1cw o f
decisions and
orders

(2) The Agency m ay, instead of making an
order final i n the first i nstance, make an interim
order and reserve further directions either for
an adj ourned heari ng of the matter or for fur
ther appl ication.

(2) L ' Office peut prendre un arrete provi
so ire et se reserver le droit de com p leter sa de
c ision lors d ' une aud i ence ulterieure ou d ' u n e
nouve l l e demande.

29. ( 1 ) The Agency shall make its decision
i n any proceedings before it as expeditiously as
poss i ble, but no later than one hundred and
twenty days after the originating documents are
received, un less the parties agree to an exten
sion or this Act or a regulation made under sub
section (2) provides otherwise.

29. ( 1 ) Sauf i n d i cati o n contraire de l a pre
sente Joi OU d ' un reglement pris en VertU du pa
ragraphe (2) ou accord entre ! es parties sur une
prolongation du delai, ! ' Office rend sa decision
sur toute affai re dont ii est saisi avec toute la
d i l igence possible dans les cent vingt jours sui
vant la reception de l ' acte i ntroductif d ' ins
tance.

(2) The Governor i n Counc i l may, by regu
lat ion, prescribe periods of less than one hun
dred and twenty days within which the Agency
sha l l make its decision in respect of such class
es of proceedings as are specified in the regula
tion.

(2) Le gouverneur en conse i l peut, par regle
ment, i m poser a ! ' Offi ce un delai i n forieur a
cent vingt jours pour rendre une d ecision a
l ' egard des categories d 'affaires q u ' i l indique.

32. The Agency may review, rescind or vary
any decision or order m ade by it or may re-hear
any app lication before deciding it i f, i n the
opinion o f the Agency, since the decision or or
der or the hearing of the app l i cation, there has
been a change in the facts or circumstances per
taining to the decision, order or hearing.

3 2 . L ' Office peut reviser, annuler ou modi
fier ses decisions ou arretes, ou entendre de
nouveau une demande avant d'en decider, en
raison de faits nouveaux o u en cas d 'evo l ution,
selon son appreciation, des circonstances de
I' affai re vi see par ces decisions, arretes ou au
d iences.

Arrctes
provisoires

Dclai

D61ai plus court

R6vision.
arulUlation ou
modification de
dCcisions
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Canada Transportation A ct, S . C . 1 996, c. 1 0,
Enforccmc:nt uf
Jccisiun or ordi;:r

Proccdun.:

Effect o f

variation o r
re sci ssi on

Option 10
enforce

Agency

Timt: for making
appcal

Powers llf ( 'oul1

Ag.ency may he
hc:ard

33, 4 1

33. ( l ) A decision or order o f the Agency
may be made an order of the Federal Court or
o f any superior court and i s enforceable in the
same man ner as such an order.

3 3 . ( I ) L e s decisions O U arretes de I ' Office
peuvent etre homol ogues par la Cour federale
ou une cour superieure; l e cas echeant, leur
execution s ' effectue selon !es m em es modal ites
que !es ordonnances de la cour saisie.

(2) To m ake a decision or order an order of
a court, either the usual practice and procedure
of the court in such m atters m ay be followed or
the Secretary o f the Agency may fi l e with the

( 2 ) L ' homologation peut se faire so it selon
les regles de pratique et de procedure de l a cour
saisie applicab l es en ! ' occurrence, soit au
moyen du depot, aupres du greffier de la cour

registrar of the court a certified copy of the de
cision or order, signed by the Chairperson and
sealed with the Agency ' s seal, at which time
the decision or order becomes an order o f the
court.

par le secretaire de ! ' O ffice, d ' une copie certi
fiee conforme de la decision ou de l ' arrete en
cause, s ignee par le president et revetue du
sceau de I 'Office.

(3 ) Where a decision or order that has been
made an order of a court is rescinded or varied
by a subsequent decision or order of the Agen
cy, the order of the court is deemed to have
been cancel l ed and the subsequent decision or
order may be made an order of the court.

(3 ) Les decisions O U arretes de I ' Office q u i
annulent ou mod ifient d e s decisions ou arretes
deja homologues par une cour sont reputes an
nu ler ces derniers et peuvent etre homologues
selon !es memes modal ites.

(4) The Agency may, b e fore or after one of
its decisions or orders is m ade an order of a
court, enforce the decision or order by its own
action.

(4) L ' Office peut toujours fai re executer l u i
meme ses decisions OU arretes, meme S ' i ls ont
ete homologues par une cour.

2006, c. 1 1 , s . 1 7;

1 996, ch. 1 0, art. 33; 2002, ch. 8 , art. 1 22; 2006, ch. 1 1 , art.
1 7� 2007, ch. 1 9 , art. 6 .

4 1. ( I ) A n appeal l ies from the Agency to
the Federal Court of A ppeal on a question of.
law or a question of j urisdi ction on l eave to ap
peal being obtained from that Court on appl ica
tion made within one month after the date of
the decision, order, rul e or regulation being ap
pealed from, or within any further time that a
j udge of that Court under special c ircumstances
al lows, and on notice to the parties and the
Agency , and on hearing those of them that ap
pear and desire to be heard.

4 1. ( I ) Tout acte - decision, arrete, regle
ou reglement - de ! ' Office est susceptible
d ' appel devant la Cour d ' appel federale sur une
question de droit ou de com petence, avec l ' au
torisation de la cour sur demande presentee
dans le mois s uivant la date de l ' acte ou dans l e
delai superieur accorde par un j uge de l a cour
en des circonstances speciales, apres notifica
tion aux parties et a I ' Office et audition de ceux
d 'entre eux qui comparaissent et d es i rent etre
entendus.

(2) No appeal, after leave to appeal has been
obtained under subsection ( I ), lies un less it is
entered in the Federal Court of A ppeal within
si xty days after the order granting leave to ap
peal i s made.

(2) Une fois l 'autorisation obtenue en appli
cation du paragraphe ( I ), l ' appel n ' est admis
s i b l e que s ' i l est interj ete dans !es soixante
jours suivant le prononce de l ' ordonnance l ' au
torisant.

( 3 ) An appeal shall be heard as quickly as is
practicable and, on the hearing o f the appeal,
the Court may draw any i nferences that are not
inconsi stent with the facts expressly found by
the Agency and that are necessary for determ in
ing the question of law or j urisd i ction, as the
case may be.

(3) L 'appel est mene aussi rap idement que
poss i b l e; la cour peut l ' entendre e n faisant
toutes i n ferences non incom pati b les avec ! es
faits form e l l em e nt etab l i s par ! ' Office et neces
saires pour decider de la question de droit ou de
competence, selon le cas.

( 4) The Agency i s entitled to be heard by
counsel or otherwise on the argum ent o f an ap
pea l .

(4) L' Office peut plaider sa cause a l ' appel
par procureur o u autrem ent.

1 9 % , c . 1 0. s . 3 3 ; 2002, c 8 .
2007, c. 1 9 , s 6 .

Appeal from

s.

s.

l :?.2;

Homologation

ProcCdurc

Annulation ou
modi fication

Faculte
d 'exCcution

Appel

Delai

Pouvoirs de la
cour

Plaidoirie de
! ' O ffice
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REGLEMENTS

REGULATIONS

Rcgulat1011s

86.

( I ) The Agency may m ake regulations

86.

( 1 ) L ' Office peut, par reglement :

(a) classifying air services;

a) c l as s i fi er !es services aeriens;

(h) class i fying aircraft;

b) classifier !es aeronefs;

(c) prescribing l i ab i l ity i nsurance coverage
requ irements for air services or aircraft;

c) prevoi r les exigences relatives a la cou
verture d ' assurance responsabil ite pour les
services aeriens et ! es aeronefs;

(d) prescri bing fi nancial requirements for
each cl ass of air service or aircraft;

(e) respecting the issuance, amendment and
cance l lation o f perm its for the operation of
internat i onal charters;
U) res pecting the duration and renewal of l i
cences;
(g) respecting the amendment of licences;
(h) res pecting traffic and tariffs , fares, rates,
charges and terms and conditions of carriage
for i nternational service and

( i ) providing for the d isal l owance or sus
pension by the Agency of any tariff, fare,
rate or charge,
( i i ) provi d i ng for the establ ishment and
substitution by the Agency of any tariff.
fare, rate or charge d isal lowed by the
Agency,
( i i i ) authorizing the Agency to direct a l i
censee or carrier to take corrective mea
sures that the Agency considers appropri
ate and to pay compensation for any
expense incurred by a person adversely af
fected by the l i censee ' s or carrier's failure
to apply the fares, rates, charges or terms
or conditions of carriage appl icabl e to the
service it offers that were set out in its tar
i ffs, and
( i v) requiri n g a l icensee or carder to d is
play the terms and cond itions of carriage
for its i nternational service on its Internet
s ite, if the s ite i s used for selling the i nter
national service of the l i censee or carrier;
(i) requiring l icensees to fi l e with the A gen
cy any documents and information relating
to activities under their l icences that are nec
essary for the purposes of enabling the Agen
cy to exercise its powers and perform its du
ties and functions under this Part and
respecting the m an ner in which and the times
at wh i ch the documents and i n formation are
to be fi l ed ;

d) prevoir !es exigences fi nancieres pour
chaque categorie de service aerien ou d ' aero
nefs ;
e ) regir la d e livrance, l a modi fication e t
l ' annulation d e s perm is d 'affretements i nter
nationaux;

f) fixer la d uree de val i d ite et Jes modal ites
de renouvel lement des l i cences;
g) regir la mod i fication des l icences;
h) prendre toute m esure concernant l e trafic
et les tarifs, prix, taux, frai s et cond itions de
transport l ies au service i nternational, notam
ment prevoir q u ' i l peut :

( i ) ann u l er ou suspendre des tarifs, prix,
taux ou frais,
( i i ) etab l i r de nouveaux tarifs, prix, taux
ou frai s en rem p l acement de ceux annules,
( i i i ) e njoindre a tout l icencie OU transpor
teur de prendre !es m esures correctives
q u ' i l est i m e indiquees et de verser des in
demnites aux personnes Jesees par la non
appl ication par le l icencie ou transporteur
des prix, taux, frai s ou conditions de trans
port applicabl es au service et qui figu
rai ent au tarif,
(iv) obliger tout l icencie OU transporteur a
publier !es conditions de transport du ser
vice international sur tout site I nternet
q u ' i l uti l is e pour vendre ce service;
i) demander aux I icencies de deposer aupres
de lui l es documents ainsi que !es renseigne
m ents relatifs aux activites I iees a l eurs l i
cences et n ecessai res a I' exercice de ses attri
butions dans le cadre de la presente partie, et
fixer les modal ites de temps ou autres du de
pot;

Pouvoirs d e

! ' O ffice
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j) demander aux l i cencies d ' inclure dans !es
contrats ou ententes conclus avec !es gros
sistes en voyages, voyagistes, affreteurs ou
autres personnes associees a la prestation de
services aeriens au public Jes conditions pre
vues dans les reglements ou d ' assujettir ces
contrats ou ententes a ces conditions;

(k) defining words and expressions for the
purposes o f th is Part;

k) definir les tennes non defi n i s de l a pre
sente partie;

(m) prescri bing any matter or thing that by
this Part is to be prescribed; and

Exclusion 1101 10
ccnain

prnvidc

86 cont.

V> req uiring l icensees to include in contracts
or arrangements with travel wholesalers, tour
o perators, charterers or other persons associ
ated with the provision of air services to the
public, or to make those contracts and ar
rangements subj ect to, terms and conditions
specified or referred to i n the regu lations;

(!) excl uding a person from any of the re
qu irements of thi s Part;

relief

s.

I) exempter toute personne des obl igations
i mposees par la presente partie;
m) prendre toute m esure d 'ordre reglemen
taire prevue par I a presente partie;

(n) generally for carry ing out the p urposes
and provis ions of th is Part.

n) prendre toute autre mesure d ' ap p l i cation
de Ia presente partie.

(2) No regu lation shall be made under para
graph ( I )(/) that has the effect of rel ieving a
person from any provision of this Part that requires a person to be a Canadian and to have a
Canad ian aviation document and prescribed l ia
b i l ity insurance coverage in respect of an air
service.

(2) Les obligatiqns i mposees par la presente
partie relativement a la qual ite de Canadi en, au
document d ' aviation canadien et a la police
d ' assurance responsabi l ite reglementaire en
matiere de service aerien ne peuvent faire l ' ob
jet de I' exemption prevue a I' alinea ( I )/).

(3) [ Repealed, 2007, c. 1 9, s. 26]
1 996. c. 1 0 . s. 86; 2000, c. 1 5 , s . 8 ; 2007, c. l � s. 2�

(3) [Abroge, 2007, ch. 19, art. 26]
1 996, ch. 1 0, art. 8 6 ; 2000, ch. 1 5, art. 8 ; 2007, ch.
'.!6.

1 9, art.

Exception
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128.

( l ) The Agency may m ake regu lations

(a) prescri bing terms and cond itions govern
ing the interswitch ing of traffic, other than
terms and conditions relating to safety;

(b) determ in ing the rate per car to be
charged for interswitching traffic, or pre
scri bing the m anner of determ ining that rate,
includ ing the adjustments to be made to that
rate as a result of changes in costs, and estab
l ishing d istance zones for those purposes;
and
(c) prescribing, for the purposes of subsec
tions 1 27 ( 3 ) and (4), a greater d istance than
3 0 km from an interchange.
Diffcnmt
(.hSIUJ\1,.':CS

Cost :rnvmg.s 10
b� considcrcd

Limit on rnlc

Trnnsfcr o f lines
<locs not affect

cntitlc;111c111

R1:\'lcw of
111tersw1tchi11g
regulations

1 2 8.

( ! ) L' Office peut, par reglement :

RCglcment

a) fixer les modal ites de I ' interconnexion du
trafic autres q u ' en m atiere de securite;
b) fixer l e prix par wagon o u la man i ere de
l e determ iner, de meme que l es modifica
tions de ce prix decoulant de la variation des
couts, a exiger pour l' i nterconnexion du tra
fic et, a ces fins, etabl i r des zones tarifaires;

c) fixer, pour ! ' ap p l ication des paragraphes
1 27(3 ) et (4 ), la d istance depuis un l ieu de
correspondance q u i est s uperieure a 3 0 k i l o
m etres.

( l . I ) A regu lation m ade under paragraph
( I )(c) may prescribe different distances for the
regions or goods that it specifies.

( I . I ) Le reglement pris en vertu de l ' al inea
( I )c) peut prevoir des d istances d ifferentes se
lon Jes regions O U les m archand ises qu' ii pre
cise.

Distances scion
!es r6gions ou
!es marchandises

(2) In determ i n i ng an interswitching rate,
the Agency shall take i nto consideration any re
duction in costs that, in the opinion of the
Agency, results from moving a greater number
of cars or from transferring several cars at the
same time.

(2) Lorsq u ' i l fixe l e prix, ! ' Office prend en
compte !es reductions de frais qui, a son avis,
sont entra'inees par le mouvement d ' un plus
grand nombre d e wagons ou par le transfe1i de
plusieurs wagons a la fois.

Prise c:n compte
des economies

(3 ) In determ i n ing an interswitching rate,
the Agency shal l consider the average variable
costs of all movements of traffic that are sub
j ect to the rate and the rate must not be less
than the vari abl e costs of moving the traffic, as
determ ined by the Agency.

(3) Le prix tient compte des frai s variables
moyens de tous Jes transports de marchandises
qui y sont assujettis et ne peut etre i n ferieur aux
frais variables - etab l i s par ! ' Office - de ces
transports.

Plafond

(4) For greater certainty, the transfer of a
railway line, or an o perating interest i n it, under
Division V or section 1 5 8 of the National
Transportation Act, 1 98 7 does not affect any
entitlement to an interswitching rate.

( 4) II demeure entendu que le trans fert, en
application de la section V ou de ! ' article 1 5 8
de la Loi de / 987 sur Jes transports nationaux,
des droits de propriete ou d ' exploitation sur une
l igne ne l i mite pas l e droit d 'obten ir le prix fixe
pour l ' interconnexion.

Trnnsfcn de
l ignes

( 5 ) The Agency shall review the regulations
when the circumstances warrant and at least
once in every five year period after the regula
tions are made.

( 5 ) L 'Office revise !es reglements a inter
val les de cinq ans a compter de la date de leur
prise OU a i n terval les p l us rapproches Si !es cir
constances le j ustifi ent.

Revision des
limitcs

1 996, c 1 0, s . 1 2 8 ; 20 1 4 , c. 8 . � 7

1 996, ch. I 0, a rt .

1 28; 20 1 4 , ch. 8, art. 7.
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TRANSPORTATION OF PERSONS WITH
D I SABI L ITIES

TRANSPORT DES PERSONNES A YANT
UNE D EFICIENCE

( I ) The Agency may make regulations
for the purpose of e l i m inating undue obstacles
i n the transportation network under the l egisla-

1 70 . ( I ) L ' Office peut prendre des regle
ments afin d ' e l i m i ner tous obstacles abusifs,
dans le reseat! d e transport assujetti a la com pe-

tive authority of Parl iament to the mobil ity of
persons with d isabil ities, including regulations
respecting

tence l egislative du Parlement, aux poss10111lc:;
de deplacement des personnes ayant une d efi
cience et peut notamm ent, a cette occasion,
regir :

1 70 .

(a) the design, construction or mod ification
o f, and the posting of s igns on, in or around,
means of transportation and related faci l ities
and premises, including equipment used in
them;

(b) the training of personnel emp loyed at or
in those facil ities or premi ses or by carriers;
(c) tariffs, rates, fares, charges and terms
and conditions of carriage appl icable in re
spect of the transportation of persons with
d isab il ities or inci dental services; and
(d) the communication o f information to
persons with d isabi l i ties.

RCglc:ments

a) l a conception et l a construction des
moyens de transport ainsi que des instal la
tions et locaux connexes - y cornpris J es
cornmodites et l ' eq u i pement q u i s 'y trouvent
- , l eur modification ou la signal isation
dans ceux-ci ou leurs environs;
b ) la formation du personnel des transpor
teurs ou de celui em ploye d ans ces instal l a
tions et locaux;

c) toute mesure concernant les tarifs, taux,
prix, frai s et autres con ditions de transport
appl i cabl es au transport et aux services
connexes offerts aux personnes ayant une de
ficience;
d) la com munication d ' information a ces
personnes.

I ncorporation by
refcn.:iicc

Exemption

(2) Regulations made under subsection ( I )
incorporating standards or enactments by refer
ence may i ncorporate them as amended from
time to time.

(2) I I peut etre precise, dans l e reglement q u i
incorpore par renvoi d e s normes ou d e s d isposi
tions, q u ' el les sont i ncorporees avec l eurs mo
d ifications successives.

( 3 ) The Agency may, with the approval of
the Governor in Counci l , make orders exempt
ing spec i fi ed persons, means o f transportation,
services or related facil ities and pre m ises from
the application of regulations made under sub
section ( I ).

(3) L ' Office peut, par arrete pris avec l ' agre
ment du gouverneur en conse i l , soustraire a
! 'application de certaines d ispositions des re
glements les personnes, J es moyens de trans
port, ! es i nstal lations ou locaux connexes ou les
services q u i y sont designes.

Incorporation
par renvoi

Exemption
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Right

10 cross·

cxarninc

28.

A party m ay cross-exam ine a witness

(a) as of right, if the witness is cal l ed by a
party adverse in interest; and
(b) with l eave of the Tri bunal , i n any other
case .

28.

Toute partie peut contre-interroger un te

moin :
a) d e p l e i n droit, dans l e cas ou l e temoin est
appele par une partie adverse;
b) avec l ' autorisation du Tri bunal, dans les
autres cas .

Contrc·
interrogaroire
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of Privy

('ouncil

Examination

c.

S-22, s. 3

EXAMINATI ON OF PROPOSED
REGULATION S

EXAMEN DES PROJETS DE REGLEMENT

3. ( I ) S u bj ect t o any regulations made pur
suant to paragraph 20(a), where a regulation
making authority proposes to make a regula
tion, it sha l l cause to be forwarded to the Clerk
of the Privy Counc i l three copies of the pro
posed regu lation in both official languages.

3. ( I ) Sous reserve des reglements d ' ap p l i
cation de l ' al inea 20a), l ' autorite reglementante
envoie chacun de ses projets de reglement en
trois exemplaires, dans ! es deux langues offi
c iel les, au greffier d u Conse i l prive.

(2) On receipt by the Clerk of the Privy
Counc i l of cop ies of a proposed regulation pur
suant to subsection ( I ), the Clerk of the Privy
Counc i l , i n consultation with the Deputy M i nis
ter of Justice, shall exam ine the proposed regu
lation to ensure that

(2) A Ia reception d u proj et de reglernent, le
greffier du Conse i l prive procede, en consulta
tion avec le sous-mi n istre de la J ustice, a ! ' exa
men des points suivants :

(a) it is authorized by the statute pursuant to
which it is to be made;

(h) it does not constitute an unusual or unex
pected use of the authority p ursuant to which
it i s to be made:
(c) it does not trespass unduly on existing
rights and freedoms and is not, i n any case,
inconsistent with the purposes and provi sions
o f the Canadian Charter of Rights and Free
doms and the Canadian Bill o.fRights; and

Envoi au
Conseil priv6

Examen

a) le reglem ent est pris dans le cadre du
pouvoi r confere par sa J o i h ab i l itante;
b ) ii ne constitue pas un usage i nhabituel ou
i nattendu du pouvoi r ainsi confere;
c) ii n ' em p i ete pas indument sur les droits et
l ibertes existants et, en tout etat de cause,
n' est pas i ncompatib l e avec les fins et les
d is positions de Ia Charte canadienne des
droits et /ibertes et d e Ia Declaration cana
dienne des droits;
d) sa presentation et sa redaction
conformes aux normes etablies.

sont

(d) the form and draftsmanship o f the pro
posed regu lation are in accordance with es
tabl i shed standard s .
Advise
rcgulation
lllnking
authori1y

Application

(3 ) W hen a proposed regu lation has been
exam ined as required by subsection (2), the
Clerk of the Privy Council shal l advise the reg
ulation-making authority that the proposed reg
ulation has been so exam ined and shal l indicate
any matter referred to in paragraph (2)(a), (b),
(c) or (d) to which, in the opinion of the Deputy
M i n ister of J ustice, based on that exam ination,
the attention of the regu lation-making authority
should be drawn.

(3) L ' examen acheve, le greffier d u Conseil
prive en avise I' autorite reglementante en lui si
gnalant, paim i les points m entionnes au para
graphe (2), ceux sur lesquels, scion le sous-mi-

(4) Paragraph (2)(d) does not apply to any
proposed ru le, order or regulation govern ing
the practice or procedure in proceedings before
the Suprem e Court of Canada, the Federal
Court of A ppeal, the Federal Court, the Tax
Court of Canada or the Court Martial Appeal
Colll1.

(4) L ' a li n ea (2) d) ne s 'app l i que pas aux
proj ets de reglements, decrets, ordonnances, ar
retes OU regles regissant Ia pratique OU la proce
dure dans Jes i nstances engagees devant la Cour
supreme du Canada, Ia Cour d ' appel federale,
la Cour federale, Ia Cour canad i enne de l ' imp6t
ou la Cour d ' appel de l a cour m artiale d u
Canada.

R . S . , 1 98 5 , c . S-22, s 3 ; R . S . , 1 98 5 , c. 3 I ( 1 st Supp.), s. 94,
c . 5 1 (4th Supp.), s. 22; 2002, c . 8, s. 1 74

Avis a l'aut orite
rC-glen1cntante

n i stre d e la Justice, elle devrait p orter son
attention.

L.R. ( 1 985), ch. S-22, art. 3 ; L.R. ( 1 985), ch. 31 ( I " sup
p l . ), art. 94, ch. 5 1 (4' supp l . ) . art. 22; 2002, ch. 8, art. 1 74 .

Application
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Tn111smiss1on o f
regulations t o
Clerk o f P1ivy
Council

Copies to be

certified

TRAN S M I S S ION AND REG I STRATION

TRANSMIS S ION ET ENREGISTREMENT

5. ( I ) S u bject to any regulations made pur
suant to paragraph 20(b ), every regulation
making authority shall, with in seven days after
making a regu lati on, transmit copies of the reg
ul ation in both o fficial languages to the Clerk
of the Privy Council for registration pursuant to
sect ion 6 .

5. ( I ) Sous reserve des reglements d ' appl i
cation de l ' al inea 20b), l 'autorite reglemen
tante, dans !es sept jours su ivant la prise d ' u n
reglement, en transmet d e s exemplaires, dans
!es deux l angues o fficiel les, au greffier du
Conseil prive pour I' enregistrement prevu a
! ' article 6.

(2) O n e copy of each of the official lan
guage versions o f each regulation that is trans
m i tted to the Clerk of the Privy Council pur
suant to subsection ( I ), other than a regulation
made or approved by the Governor in Counci l ,
shal l be certified b y the regu lation-making au
thority to be a true copy thereof.

(2) L ' autorite reglementante cert i fi e la
conformi te a I' original de la version fran9aise
et de la version anglaise de l ' un des exem
plaires ainsi transm is, sauf s ' i l s ' agit d ' u n re
glement pris ou approuve par le gouverneur en
conseil.

R S , 1 98 5 , c. S-22, s .
1 02
Rcgistrntio11 n f
statUIOI)'
i1lstrnll\Cl\IS

5, R.S .. ! 985, c. 3 1 (4th Supp.). s.

6. Sous reserve du paragraphe 7( I ), l e gref
ficr du Consei l prive enregistre :

(a) every regulation transmitted to him pur
suant to subsection 5 ( 1 );

a) !es reglements qui l u i sont transmis en ap
p l i cation du paragraphe 5( I );

(b) every statutory instrument, other than a
regu lation, that is required by or under any
Act of Parliament to be published in the
Canada Gazelle and is so publ ished; and

b ) !es textes reglementaires - a I' excl us ion
des reglements - q u i doivent etre publ ies
dans la Gazette du Canada sous l e regime
d ' une loi federale et l e sont effectivement;

(c:) every statutory instrument or other docu
ment that, pursuant to any regulation made
under paragraph 20(g), is directed or autho
rized by the Cl erk of the Privy Council to be
published in the Canada Gazette.

c) les textes reglementaires O U autres docu
ments dont, conform em ent aux reglements
d 'appl ication de l ' al inea 20g), ii ordonne ou
autorise la publ ication dans la Gazette du

6; 1 99 3 , c. 34, s . I I 3(F).

(2) No regulation is invalid by reason only
that it was not published i n the Canada
Gazette, but no person shall be convicted of an
o ffence consisting of a contravention of any
regulation that at the time of the alleged contra
vention was not publ ished i n the Canada
Gazelle un less

(2) Un reglement n ' est p a s invalide a u seul
motif q u ' i l n'a pas ete p u b l i e dans la Gazelle du
Canada. Toutefois personne ne peut etre
condam n e pour violation d ' un regl ement q u i ,
a u moment du fa i t reproche, n ' etait p a s p u b l i e
sauf dans le cas suivant :

No convictwn
under
unpublished
rcgulution

(a} the regu lation was exempted from the
app l i cation of subsection ( I ) pursuant to
paragraph 20(c), or the regulation expressly
provides that it shall apply accord ing to its
terms before it is publ ished in the Canada
Clazetfe; and

(b) it is proved that at the date o f the alleged
contravention reasonable steps had been tak
en to bring the purport of the regul ation to
the notice of those persons l i kely to be af
fected by it.
R S , 1 98 5 . c. S-22, s . 1 1 : R . S . , 1 9 85, c. 3 1 (4th Supp. ), s .

Enregistrcment
des textes
rCglementaires

6: 1 99 3 , ch. 3 4 , art. I I 3(F).

( I ) Sous reserve des reglements d ' appl i
cation de l ' al inea 20c), chaque reglement est
publie dans la Gazette du Canada dans Jes
vingt-troi s jours su ivant son enregistrement
conform ement a ! 'article 6 .

1 I.

Certification

Canada.
L.R. ( ! 985), ch. S-22, art.

( I ) Subject to any regu lations m ad e pur
be published i n
suant
to
paragraph 20(c), every regu lation shall
( 'anuda Ou=etl<.1
be published in the Canada Gazette within
twenty-three days after copies thereof are regis
tered pursuant to section 6.
Rcgula1wns to

greffier du
Conseil privc

L . R . ( I 9 8 5 ), c h . S-22, art. 5 ; L . R . ( 1 98 5 ), c h . 3 1 (4' suppl . },
art. 1 02 .

6. Subject to subsection 7( I ), the Clerk o f
the Privy Council shal l register

R S . 1 98 5 , c . S-22, s.

Transmission au

I1.

a) d ' une part, le reglement etait soustrait a
I 'application du paragraphe ( I ), conforme
ment a l ' al inea 20c), ou ii comporte une d is
position prevoyant l ' anteriorite de sa prise
d ' effet par rapport a sa p u b l i cation dans la
Gazette du Canada;

b) d ' autre part, i i est prouve q u ' a l a date du
fait reproche, d es m esures raisonnables
avaient ete prises pour que les interesses
soient i n formes de la teneur du reglement.
L R ( 1 98 5 ), ch. S - 2 2 , art. 1 1 ; L . R . ( 1 98 5 } , ch. 3 1 ( 4 ' sup
p l . ), art 1 03 .

Obligation de
publier

Violation d'un
rCgJement non
public
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S-22, s. 1 9

SCRUTINY B Y P A RL I AMENT OF
STATUTORY INSTRUMENTS

CONTRO LE P A RLEMENTA I RE

1 9. Every statutory i nstrument i ssued, made
or estab l i shed after December 3 1 , 1 97 1 , other
than an instrum ent the inspection of wh ich and
the o bta i n i ng of copies of which are precluded
by any regu lations m ade pursuant to paragraph
20(d), shall stand perm anently referred to any
Comm it tee of the House of Com1�1ons, of the
Senate or of both Houses of Parl iament that
may be estab l i shed for the purpose of review
ing and scrut in izing statutory i nstruments.

1 9. Le comite, soit de la Chambre des com
munes, soit d u S enat, soit m i xte, charge d ' etu
d i er et de contr61er les textes reglementaires est
saisi d 'office de ceux q u i ont ete pris apres l e
3 1 decem bre 1 97 1 , a ! ' exclusion d e s textes
dont la com m u n i cation est i n terdite aux tennes
des reglem ents d ' app l i cation de l 'a l inea 20d).

1 970- 7 1 -7 2 , c.

38, s. 26.

1 970-7 1 -72, ch.

38, art. 26.

Renvoi en
comit6

45

Telecommunications A ct, S . C . 1 98 5 , c. 3 8 , s . 62

Review

of

d�1;1sions

6 2 . The Commission may, on application or
on its own motion, review and rescind or vary
any decision made by it or re-hear a matter be
fore rendering a decision.

62. Le Conseil peut, sur demande ou de sa
propre initiative, reviser, annuler ou modifier
ses decisions, ou entendre a nouveau une de
m ande avant d ' en deci der.

Revision et
annulation

46

Veterans Review and Appeal Board A ct, S . C . 1 995,
lnquinos

Judge 10 c<mduc1
inquil)•

Powors

42. ( 1 ) Le president peut recommander au
m inistre la tenue d ' une enquete afin de determi
ner si des sanctions ou des mesures correctives
s ' imposent a l ' egard d ' u n m em bre du Tribunal
pour tout motif enonce aux a l ineas 4 3 (2) a) a
d) .

(2) lf the Min ister considers it appropriate
that an inquiry be held, a j udge, supernumerary
judge or former j udge of the Federal Court of
Canada, the Federal Court of Appeal or the
Federal Court, in this section and section 43 re
ferred to as a "j udge", shal l conduct the inquiry.

(2) S i l e m i nistre estime qu'une enquete
s'impose, cel l e-ci est menee par un j uge, j uge
surnumeraire ou ancien j uge de Ia Cour fede
rale du Canada, de la Cour d'appel federale ou
de la Cour federale.

( 3 ) A j udge conducting an inquiry has a l l the
powers, rights and privi l eges that are vested in
a superior court and, without restricting the
generality of the foregoing, has the power

(3) L 'enqueteur a alors Jes attributions d ' une
cour superieure; i i peut notam ment :

(b) to admin ister oaths and exam ine any per
son on oath.

Confidcn1iality

1 8, s.42

42. ( I ) The Chairperson may recommend to
the M inister that an inquiry be held to deter
mine whether a member should be subj ect to
disciplinary or remedial measures for any rea
son set out in any of paragraphs 43 (2)(a) to (d).

(a) to issue to any person a summons requir
ing them to appear at the time and place
mentioned in the summons to testify with re
spect to all matters within their knowledge
relative to the inquiry and to bring and pro
duce any thing that they have or control rela
tive to the inquiry; and

1nq1111)' public

c.

Enquetc

Nomination de
I ' enqueteur

Pom·oirs
d'cnquete

a) par citation adressee aux personnes ayant
connaissance des faits se rapportant a l 'af
faire dont ii est saisi, l eur enjoindre de com
paraltre comme temoins aux date, h eure et
l i eu indiques et d' apporter et de produire
tOUS documents OU autres p i eces, uti]es a
l ' affaire, dont e l l es ont la possession ou la
responsabi l ite;

b) faire preter serment et interroger sous
serment.

(4) Subject to subsections (5) and (6), an inquiry s h a l l be conducted in pub l i c.

(4) Sous reserve des paragraphes (5) et (6),
I ' enquete est pub! ique.

(5) A j udge conducting an inquiry may, on
application, take any measures or make any or
der that the j udge considers necessary to ensure
the confidential ity of the inquiry if the j udge is
sat is tied t hat financial or personal or other mat
ters may be disclosed and are of such a nature
that the desirabi l ity of avoiding publ ic disclo
sure of those matters in the interest of any per-

(5) L ' enqueteur peut, sur demande en ce
sens, prendre toute m esure ou rendre toute ordonnance pour assurer la confidential ite de
l 'enquete s ' i l est convaincu que risquent d ' etre
d ivul guees !ors de l ' enquete des questions financieres, personne l l es ou autres de nature tel l e
qu' i l vaut m ieux eviter leur divulgation dans
I' interet des personnes concernees ou dans I' in-

Enquctc
publiquo

Confidentialite
do l 'enquete
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Right

heard

to be

son affected or in the public i nterest outweighs
the desirabi l ity of adhering to the princ iple that
the inquiry be conducted in public.

terct public que m ettre en ceuvre le principe de
publicite de l ' enquete.

(6) Where the judge considers it appropriate
to do so, the j udge may take any measures or
make any order that the j udge consi ders neces
sary to ensure the confidential ity of any hearing
held in respect of an appl ication referred to in
subsection (5 ) .

(6 ) L'enqueteur peut, s ' i l l ' estime indique,
prendre toute m esure ou rendre toute ordon
nance qu ' i l j uge necessaire pour assurer la
confidential ite de la demande.

Confidentialite

(7) A judge conducting an inquiry i s not
bound by any legal or technical ru les of evi·
dence and, in any proceedings of the inquiry,
the j udge m ay receive and base a decision on
evidence adduced i n the proceedings and con
sidered cred ible or trustworthy in the circum
stances of the case.

(7) L ' enqueteur n ' est pas lie par !es reg!es
j uridiques ou tech n i ques de presentation de l a
preuve. II peut recevoi r ! e s elements q u ' i l j uge
credi bles OU d ignes de foi en ! 'occurrence et
fonder sur eux ses conclusions .

Ri:glcs
prcuvi:

( 8 ) Every member in respect of whom an i n
quiry is held shall be given reason able notice of
the subj ect-matter of the inquiry and of the time
and p l ace of any hearing and shal l be given an
opportun i ty , in person or by counsel, to be
heard at the hearing, to cross-examine witness
es and to adduce evidence.

(8) Le membre en cause doit etre i n forme,
suffisamment a I' avance, de I' obj et de I' en
quete, ainsi que des date, heure et l ieu de ! ' au
dition, et avo ir la possi b i l ite de se fa i re en
tendre, d e contre-interroger Jes temoi n s et de
presenter tous elem ents de preuve uti les a sa
decharge, personnellem ent ou par procureur.

Avis de
! ' audition

1 99 5 , c . 1 8 , s .

4 2 ; 2002 . c. 8 , s . 1 79

1 99 5 ,

ch. 1 8, art. 42; 2002, ch. 8 , art. 1 79.

de la demande

de
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Combining of
proceedings

6. The Agency m ay combine two or
more proceedings in order to provide for a
more expeditious process, as the circum
stances and considerations of fairness per
m it.

6·. L'Office peut j oindre deux ou plu
sieurs instances en vue du reglement plus
expeditif d'une question, si !es circons
tances et l'equite le permettent.

Jonction
d'instances
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