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HIGHLIGHTS:

In his 2004 Horace E. Read Memorial Lecture, David Mullan assesses the impact of the "due pro-
cess explosion.” To what extent has the evolution of Canadian law (both statutory and common) in
the domain of procedural fairness been responsible for the phenomenon of excessive judicialization
of the administrative process? Has the increase in the number of decision-makers subject to the ob-
ligation of procedural fairness and the growth in the parallels between tribunal and court processes
affected adversely the interests of the administrative justice system and the public that it is meant to
serve? The author suggests that there is a basis for this concern. He also argues that one potentially
profitable way of dealing with it is for tribunals to recognize that they do not always have to func-
tion in the same way procedurally for all matters coming before them for resolution. While some
tribunals have accepted this and make provision in their rules for variegated procedures depending
on context, the author contends that the time may now have come to legislate for this possibility in
the manner of the 1981 Model State Administrative Procedure Act.

Dans la conférence qu'il prononcait en 2004 dans le cadre des Horace E. Read Memorial Lecture,
David Mullan évaluait I'incidence de I'augmentation exponentielle du nombre d'affaires ou une par-
tie a invoque le droit a I'application réguliére de la loi. Dans quelle mesure I'évolution du droit au
Canada (tant les textes de loi que la common law) dans le domaine de I'équité procédurale est-elle
a blamer pour le phénomeéne de judiciarisation excessive du processus administratif? L'augmenta-
tion du nombre de décideurs soumis a I'obligation d'équité procédurale et la croissance des paral-
leles entre les processus des tribunaux et des cours ont-elles eu une incidence négative sur les in-
téréts du systéme judiciaire administratif et sur le public que le systéme doit servir? L'auteur
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avance que cette inquiétude serait fondée. Il prétend en outre qu'une fagon potentiellement rentable
de régler la question serait que les tribunaux reconnaissent qu'ils n‘ont pas toujours a suivre la
méme procédure pour toutes les questions qu'ils doivent trancher. Méme si certains tribunaux ont
accepté ce fait et intégré dans leurs regles des dispositions prévoyant des procédures différentes en
fonction des contextes, I'auteur prétend qu'il est peut-étre temps de 1égiférer sur cette possibilité, a
la fagon de la Model State Administrative Procedure Act américaine de 1981.

TEXT:
Prologue

Many thanks to the Faculty and to the Read family for the invitation to deliver this year's Horace E.
Read Memorial Lecture. | was a junior faculty member here on the occasion of the first Read Lec-
ture in 1976.> The thought never crossed my mind that | would one day return to Dalhousie to give
that lecture.

When I came to the Dalhousie Law School from Queen's in 1973, Dean Read was still a frequent
presence around the faculty. He was someone who had a formidable reputation yet he was particu-
larly welcoming to new faculty members and, in my case, especially so when he learned that |
would be teaching Contracts and using the current edition of his casebook on that subject. | had also
learned of Dean Read from the founding dean of the Queen's University Faculty of Law, William R.
Lederman, whose own teaching career had started at Dalhousie. In John Willis's History of Dalhou-
sie Law School,® Lederman praises Dean Read as a "fine scholar,"” a distinguished public servant,
and a dean whose example he was proud to follow in fulfilling his decanal responsibilities at
Queen’s.* It is therefore a privilege to deliver the lecture established in honour of one of the great
leaders of this faculty.

Introduction

One of the characteristics of Canadian administrative law over the past thirty- five years has been,
to borrow an American expression, the "due process explosion." As a result of both common law
developments and statutory change, there has been a very significant increase in the procedural
"protections” that the State must accord those with whom it deals. In most respects, there can be no
doubting that this is a highly desirable evolution in our law. For a whole host of reasons, including
ensuring the "accuracy" of decision-making and providing the balm that comes from being heard
when a decision affects your key interests, procedural fairness is an essential part of sound adminis-
trative practices and moral virtue. Indeed, the struggle for adequate procedural fairness is almost
certainly still not over. The nature of much administrative law litigation testifies to that as do recent
important government-sponsored studies on the nature of the administrative process in, for example,
Nova Scotia,® British Columbia,” and also the United Kingdom.s

What is, however, emerging more and more as a concern is the extent to which, at least in some
contexts, Canadian law may have gone too far in the nature and the extent of procedural fairness
obligations that are imposed on or adopted by some decision-makers. In particular, there is a sense
abroad, as reflected in the title to this lecture, that many agencies and tribunals are almost indistin-
guishable from regular courts in the procedures that attend the exercise of their responsibilities; that
they function in the manner of a traditional adversarial adjudicative model. That raises questions
about whether it is a good thing, particularly if one's vision of the administrative process is one of
providing an alternative to the regular courts in order to ensure more accessible, speedy and effi-
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cient decision-making. As a result of the "due process explosion," have we reached the stage where
proceedings before some agencies and tribunals have become so procedurally hide-bound as to op-
erate in conflict with their essential mission; where the delivery of substantive programmes is being
compromised by the procedures attendant on their delivery? In short, is there a point at which so-
called "procedural protections” can stand in the way of providing justice? Those are the essential
questions that | want to explore in a preliminary or tentative way in this lecture - tentative or prelim-
inary, not because these concerns represent new insights (they have been with us for quite some
time) but because I believe that this is a complex issue and requires much work before we grasp its
dimensions fully.

In the first part of the lecture, I will provide a general overview of the extent and causes of the "due
process explosion." 1 will then attempt to expose some of the problems that have arisen because of
it. Finally, I will explore ways in which those problems might be reduced or minimized. In this con-
text, | will pay particular attention to the utility of general procedural codes such as the Ontario
Statutory Powers Procedure Act,® the American Administrative Procedure Act® model, and the Ad-
ministrative Justice Act recommended by Nova Scotia's Law Reform Commission in its 1997 Final
Report,* Reform of the Administrative Justice System in Nova Scotia. Ultimately, my conclusion
will be that the National Conference of Commissioners on Uniform State Law's 1981 Model State
Administrative Procedure Act? and its provision of a menu of hearing models provides a sound ba-
sis for combatting tendencies towards over-judicialization within the context of a general procedural
code. | also see it as an antidote that is preferable to relying on judicial review, tribunal initiatives,
or tribunal-specific legislation.

I. The Due Process Explosion - A Potted History

1.  Statutory Codification

In many senses, the first real manifestation of the "due process explosion” in Canada was the Ontar-
io Statutory Powers Procedure Act. It came into force in 1971 and was based on the recommenda-
tions of the McRuer Commission Report,** a compendious study of government law and institutions
in the province of Ontario. John Willis, by then at the University of Toronto Faculty of Law, had
criticized trenchantly this portion of the McRuer Report.* The proposals on which the Act was
based offended Willis because of their "one model fits all" mentality. Essentially, the Act provided
for an adjudicative, adversarial form of hearing in the style of the regular courts, though without all
of the procedural details and with some nods in the direction of the particular nature of the adminis-
trative process in the form of flexible rules of evidence,* including the concept of official notice,*
and the ability to restrict representation by counsel.”

However, the Act was not universal in its application. By reason of a statutory formula* and specific
exclusions,* it applied only to those administrative tribunals that at that time would have been char-
acterized as more adjudicative than administrative in nature - bodies such as the then Human Rights
Board of Inquiry, the Ontario Municipal Board, the Ontario Labour Relations Board, and the like.»
The Act also contemplated modifications by specific statutory provision of the extent of its applica-
tion to even those bodies* and, indeed, an omnibus Act was passed contemporaneously making
hundreds of such adjustments.? As well, the Act created the Statutory Powers Procedure Rules
Committee which was charged with the monitoring of the Act's operation and also the procedures of
those decision-makers not coming within the general ambit of the legislation.z In other words, there
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had been a certain amount of tailoring and recognition that the basic model was not suitable for all
decision-makers and that even if generally suitable, specific adaptations might still be necessary.

Moreover, as a model, it did (and does) have considerable attraction. It trades in what most would
regard as sound concepts of procedural fairness: adequate and timely notice of what is going to be at
stake at the hearing,* an oral or in-person hearing at which the parties would have an adequate op-
portunity to put forward their proofs and arguments and to contest the other side's proofs and argu-
ments,> and, well in advance of the common law,* a right to reasons on request.” As such, it served
in many contexts as a source that drafters of procedural rules looked to for guidance.

Nonetheless, with the exception of an earlier, more skeletal Alberta Act and much later, very differ-
ent Quebec® and British Columbia» administrative procedure Acts, the idea of such a model did not
take hold in Canada. Over the years, there was certainly some interest but a proposed federal Act
went nowhere* and the Nova Scotia Law Reform Commission's recommendations remain unim-
plemented (and | am told are moribund) seven years later. Indeed, in time, the Ontario Act's reputa-
tion suffered. Successive governments failed to provide proper funding and support for the Statuto-
ry Powers Procedure Rules Committee and, as a consequence, a core component of the whole re-
form exercise faltered and then faded away. The Act also became dated in two important respects.
In an era where pre-hearing procedures (including various forms of alternative dispute resolution
("ADR™)) were becoming more and more of a feature of regular court proceedings and a de facto
characteristic of many tribunal processes, the Act was virtually mute on these matters.= With ram-
pant technological advances, written and even electronic hearings were becoming the norm or at
least possible in many contexts. The Act was based on the traditional oral or in- person hearings.

Eventually, in 1994, these concerns led to amendments to the Act.» Unfortunately, the reality of the
demise of the Statutory Powers Procedure Rules Committee became the law and that Part of the Act
was repealed. More positively, the Act now recognizes and makes provision for ADR in the form of
mediation,® written and electronic hearings,* and also more fulsome pre-hearing procedures.® How-
ever, in all of these respects, the provisions in question are triggered only by a tribunal's exercise of
its newly conferred authority to make procedural rules.* This many tribunals have done though, in a
number of instances, in accordance with a standard template.*

All of this sounds promising and promotive of procedural flexibility, and, in many respects, it has
been. However, there is one sense in which the new regime supported by the Act and the procedural
rules adopted by individual tribunals may have exacerbated the due process explosion. Indeed, it
was almost inevitable that, with the advent of court-like pre-hearing disclosure and discovery re-
gimes and the movement in the direction of more court-like processes at actual oral or in-person
hearings, there would be an increase in the complexity of, and time taken over, matters that go to
formal hearings.* In many settings, pre-hearing motions abound, particularly over issues such as
disclosure and discovery, and a more adversarial environment features from the outset. In the course
of actual hearings, there are also many more formal objections to the admission of evidence or other
matters pertaining to the conduct of the proceedings. All of these phenomena can and do have the
consequence of making settlement and other efforts at ADR much more attractive alternatives than
a formal hearing.

In some senses, that is a good thing from a policy perspective. However, for those disputes where
an oral or in-person hearing is essential or the reasonable preference of one of the parties, the re-
source consequences may have become much greater and effective access to a full hearing just as
problematic in the tribunal setting as it is in the regular courts. In such a context, settlement can be-
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come an economic necessity - not a mutually acceptable resolution of a problem. Any promise of
the administrative justice system as a more accessible way of resolving issues has been undercut. In
creating the opportunities for more informal ways of resolving issues, the formal has become more
formal in a way that redounds to the disadvantage of many parties. It is trite that longer, more pro-
cedurally complex hearings cost more and, where the pressures for settlement do not work, they in-
crease the possibility of unrepresented participants. This too can lead to still further inefficiencies.

I will return to the whole issue of statutory procedural codes later. However, it is also important to
evaluate what has been happening with the common law of procedural fairness over the same peri-
od.

2. The Common Law

It is now over twenty-five years since the Supreme Court of Canada delivered its landmark judg-
ment in Nicholson v. Haldimand-Norfolk (Regional Municipality) Commissioners of Police.* In that
case, the Court held that a probationary police constable was entitled at common law to procedural
fairness before he was let go. In so doing, the Court lowered the threshold that the common law im-
posed for being able to assert a claim to procedural fairness. This change opened the door to proce-
dural fairness claims on the basis of interests theretofore excluded from the benefit of the rules of
natural justice - inmates,* those on parole,” immigrants (including convention refugee claimants)
seeking status in Canada, the holders of positions at pleasure,” those seeking tenure at universi-
ties,“ to name but a few. This clearly contributed to the "due process explosion” but in a desirable
form. The previous law confining the reach of procedural fairness to an often narrowly conceived
category of "true rights holders" was far too restrictive of the circumstances under which procedural
fairness should have attended statutory and prerogative decision-making.

It was also the case that, in Nicholson, Laskin C.J.C. (delivering the judgment of the majority) did
not conceive of the lowering of the threshold as also involving in this new terrain adherence to the
norm of full natural justice, characterized typically by a full-scale adjudicative hearing. In remitting
the issue of Nicholson's dismissal to the Board, Laskin C.J.C. stipulated that the Board had a discre-
tion to proceed orally or in writing.© Subsequently, in Knight v. Indian Head School Division No.
19, the Court made it abundantly clear that a series of informal meetings in the nature of contract
renewal discussions was perfectly adequate to fulfill the School Board's procedural fairness obliga-
tions towards a director of education who served at pleasure and whose contract was not renewed.

Nonetheless, in what seems a typical manifestation of the notion of "once bitten, twice shy,” admin-
istrators and indeed legislators often tend to overreact to judicial correction of their procedural fail-

ings. Thus, when the Board resumed its consideration of Nicholson's status, despite the discretion to
proceed in writing if it wished, the Board accorded Nicholson an in-person hearing at which he was
entitled to be represented by counsel, to present evidence, and cross-examine witnesses.*

We see this same phenomenon occurring in the context of student matters at least at some universi-
ties. The Courts, in cases such as Khan v. University of Ottawa,*” have obviously imposed a quite
high standard of procedural fairness on university decision-making processes which have a signifi-
cant impact on a student's academic status, whether it be expulsion, suspension or the repeating of a
year, including the requirement of an in- person or oral hearing whenever issues of the student's
credibility arise. In practice, this then is translated into formal, lengthy hearings on issues such as
plagiarism. Thus, two or three summers ago, a three-person panel of professors at my faculty spent
a total of two weeks each hearing and deliberating on two plagiarism cases, cases that also took up
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significant chunks of time of at least five other faculty members. Similarly, a complaint by a student
questioning the fairness of the assignment of grades in a first- year course continued through all of
his three years in the LL.B. programme, involving many stages both within and outside the faculty,
occupying vast amounts of faculty time (including that of the dean), and, ultimately, leading to the
use of outside counsel by each side, and all this with the possibility of an application for judicial
review at the end of the process. It is highly questionable whether anyone's interests are served by
this escalation in process and whether in fact the cause of procedural fairness, even in an abstract
sense, is forwarded by such lengthy, multi-layered and resource heavy processes. It is also highly
questionable whether the courts through the common law do in fact demand as much process as
this.

Administrators are not alone in this tendency to overreact. For over twenty years (and indeed earlier
in the month in which I delivered the Read Lecture*) Jeffrey Simpson of the Globe and Mail has
been railing against the Supreme Court of Canada for its 1985 decision in Singh v. Canada (Minis-
ter of Employment and Immigration),* a judgment which he seemingly holds entirely responsible
for Canada's costly and, in his view, unmanageable refugee determination system. Yet, at root, the
prescription that the Supreme Court laid down in that case for fairness or "fundamental justice” in a
convention refugee determination process was no more than access in person to someone with the
authority to make a decision with knowledge of and an opportunity to contest those facts which
were leading towards a rejection of the application.®* That prescription, in a case where rights pro-
tected by both the Canadian Charter of Rights and Freedoms and the Canadian Bill of Rights were
in jeopardy,” seems no more than an assertion of the true core or essence of what procedural fair-
ness involves and not as necessarily leading to the particular regime that Parliament enacted subse-
quently and has tinkered with ever since.

In other respects, however, the courts have contributed more directly to the "due process explosion.”
The last twenty-five years of judicial review have led to far higher levels of entitlement (in most,
though not all contexts) to access to all relevant adverse material at least at the hearing.* In contexts
which have any passing similarity to the charging of persons with offences, some courts (and agen-
cies for that matter) have accepted the applicability of the Stinchcombe* criminal process rules of
full pre-trial discovery of the relevant fruits of the investigation. Thus, in Ontario, the Human
Rights Commission has been held subject to this obligation,* while the Supreme Court of Canada
has recently sustained as not unreasonable the Ontario Securities Commission's adoption of such a
regime.* As already noted, oral or in-person hearings have become the expected norm whenever
issues of credibility arise in an administrative adjudication. Long after the obligation was accepted
in both the Ontario Statutory Powers Procedure Act” and the Alberta Administrative Procedures
Act, = the Supreme Court in Baker v. Canada (Minister of Citizenship and Immigration)> held that
there was, at least in the context of many administrative adjudications, a requirement to provide rea-
sons for the ultimate decision. Tribunals and courts are still struggling with the parameters of this
principle.» There is also a much greater willingness on the part of the courts to demand, in the ab-
sence of statutory authorization, that administrative adjudication processes be structured in such a
way as to ensure that the decision-makers are independent and impartial in an institutional sense.*
Finally, in what is not a full catalogue of procedural accretions to the administrative process, ac-
count has to be taken of the influence since 1982 of the Canadian Charter of Rights and Freedoms.
While it has not in fact had an impact on as much of the administrative process as many thought
originally,® where it (and, in particular, section 7 and the principles of fundamental justice) applies,
there is often a tendency to see this as a procedure enhancer beyond the levels expected normally by
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the common law.® However, more significantly, in the wake of the Supreme Court's recent judg-
ment in Martin v. Nova Scotia (Workers' Compensation Board),* it is now much more the norm ra-
ther than the exception that adjudicative tribunals will have to hear and rule on Charter and other
constitutional issues that arise in the course of proceedings before them, including Charter chal-
lenges to their empowering or enabling legislation. This, of course, can add major dimensions to a
hearing.

In using these illustrations, | am not in any sense being critical of all of them. Some were long over-
due such as the duty to provide reasons, particularly if understood and applied in the flexible, con-
text-sensitive manner described by L'Heureux-Dubé J. in delivering the majority judgment in Baker.
s However, especially when linked with the post-Nicholson expansion in the overall reach of pro-
cedural fairness obligations, they in total represent a considerable accretion to the detail of what the
common law will require in many settings. More generally, it is also the case that the tone of much
administrative adjudication has changed in the wake of Nicholson. Informality has become far less
acceptable in a world where the clientele of many administrative processes are represented by coun-
sel more familiar with the world of civil and criminal litigation and insistent on the application of
those standards. Indeed, the following extract from John Willis's 1973 Caesar Wright Lecture, "Ca-
nadian Administrative Law in Retrospect,"® well illustrates the change in the culture. In the context
of extra-hearing contacts between a party and the decision-maker, Willis, reflecting on his six years
as a part-time member of the Ontario Securities Commission, mused whether it

was it all right for me, as chairman of a disciplinary panel, to telephone the
Commission lawyer in the middle of a week's adjournment and tell him "if you
want to make good your position in this case you'd better get such and such a
piece of evidence" or "the line of argument you've been pursuing will get you
nowhere with us, why don't you try this one?" On the civil servant's side of my
mouth my answer was of course yes; as members of a regulatory authority we
were all, quite unlike honest to god magistrates or judges, responsible for the fu-
ture smooth working of the area in which we were to give our decision; we could
not afford the do-nothing luxury of complete neutrality that they enjoy. On the
lawyer's side of my mouth my answer was "well, | wonder; whoever heard of a
magistrate phoning the crown attorney with suggestions of that kind" and as 1 did
my telephoning | was always apprehensive of what Mr. McRuer might say.*

Willis goes on to provide support in the contemporary literature for the activist position.® However,
while conceding that this kind of intervention still goes on even in the case of some judges, | would
venture to say that today, a court would have no hesitation whatsoever in disqualifying Willis from
participation on the basis of a reasonable apprehension of bias.* A combination of increased formal-
ity and commitment to adversarial adjudicative principles in such contexts, greater judicial valuing
of the impact of discipline on the career of financial market registrants as well as a stronger general
jurisprudence condemning such informal contacts between adjudicators and parties would coalesce
to condemn the conduct.

Il.  Dealing with the Dilemma

Such is the extent to which the public psyche has been imbued with the values of procedural fair-
ness that it is difficult to envisage a reversal of the overall trend toward more extensive procedural
protections. Returning to the "bad old days" is simply not a feasible political or legal option at least
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in the sense of withdrawing procedural decencies from those situations brought under the umbrella
for the first time by Nicholson. Indeed, it is hard to quarrel with the overall ambitions of the judg-
ment in Nicholson: its recognition that common law hearing entitlements should be more broadly
allocated than previously and the concomitant acceptance that, within the new world of procedural
fairness, a concept of "one model fits all" could not prevail; that the exigencies of specific decision-
making contexts had to be reflected in a flexible approach to determining the scope of procedural
rights.

However, the desirability of much of the expansion notwithstanding, there still seems to me to be
life left in Felix Frankfurter's famous admonition. The origins and objectives of most administrative
agencies should "preclude wholesale transportation of the rules of procedure, trial and review which
have evolved from the history and experience of courts".” In some circumstances, however, legisla-
tion, the common law, or the voluntary practice of administrative adjudicators have in effect coa-
lesced to bring about such a transportation. As a consequence, there is a case to be made for step-
ping back and assessing whether better or more alternatives exist.

Indeed, there is something of an irony in the fact that, at least in Ontario, reforms of process in the
regular courts have shown the way to more flexibility in administrative agency processes. Thus, the
1994 and 1999 amendments to the Statutory Powers Procedure Act and the rules of many of the
province's administrative tribunals reflect the new regime of the regular courts in their emphasis on
pre-trial clarification and simplification of the matters in issue and the value of access to mediation
and other forms of ADR. However, |1 do wonder whether simple transferral of the court regimes of
pre-trial process and possibilities for mediation, settlement discussions, and the narrowing of issues
is enough. Surely, there is room for at least some administrative agencies to both think and act out-
side the box. In particular, there should be attention to whether there are points between mediation
and other processes aimed at settlement, on the one hand, and full adjudication, on the other.

In this regard, the United States National Conference of Commissioners on Uniform State Laws
1981 Model State Administrative Procedure Act™ provides some guidance in its recognition of sev-
eral types of hearing ranging from the formal process characterized by close proximity to criminal
and civil trials and exemplified by the original form of Statutory Powers Procedure Act hearing,
through conference hearings, summary adjudicative hearings, and emergency hearings. The merit of
this model (as opposed to one where the alternatives are in effect "mediate or litigate") is that it does
present options for an actual hearing and adjudication without following the full formal model. If
operating optimally, the more informal options will make a true hearing more accessible and also
serve the traditional administrative justice objectives of speedy, low cost, efficient but effective res-
olution of issues. Writing in the highly problematic domain of social welfare regimes (where any
money spent on hearings can have an impact on the availability of funds for substantive pro-
grammes), Rabin, around the time of Nicholson, proposed an informal model that could well serve
many administrative justice schemes: "have an independent hearing officer who provides the claim-
ant with a documented statement of reasons with an opportunity to respond though written or oral
arguments - after which the examiner is required to provide a written explanation for his decision."”

It has, of course, long been recognized that, as in the world of real courts, administrative processes
simply cannot work if all cases go forward to a hearing, even an informal one. Settlement, compro-
mise through mediation, and plea bargaining are all vital components of the process. However,
hearings and trials do have a value aside from providing participatory rights and justice to the par-
ties. As opposed to settlement and mediation processes, they generally provide a public record and
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precedents for the resolution of future matters with like facts and issues, and are especially valuable
at the remedial end of proceedings.

These points (and others about the value of public trials) have been made recently in an American
Bar Association Report entitled The Vanishing Trial™ and they have resonance in the world of the
administrative process. The fewer the number of adjudications, the less guidance there will be for
mediations and other forms of settlement discussion, and when negotiations take place both in se-
cret and in a relative vacuum, the opportunities for outcomes influenced by economic and other
forms of might or duress increase dramatically. The integrity of many administrative processes may
well depend on a sufficient number of adjudications, and, if a formal model of adjudication is the
only hearing option that is available, there is a strong possibility in some contexts that that critical
mass may cease to exist.

Let me therefore explore in somewhat more detail the terms of the 1981 Model State Administrative
Procedure Act ("Model Act") to assess whether this might provide an appropriate vehicle for open-
ing up the possibility of a range of procedural options within a general administrative procedure
statute.

While a formal trial-type hearing is the default position under the Model Act,” as mentioned al-
ready, it makes provision for three other species of hearings: conference,” summary,™ and emergen-
cy.” However, as with many of the "new" provisions in the Ontario Statutory Powers Procedure
Act, these alternatives, with the exception of the emergency option,™ require a trigger to be available
to any agency coming within the reach of the Act: the agency must adopt rules providing for these
options. This process itself engages the notice and comment opportunity obligations attached to rule
making under the Model Act,” leading to the strong possibility that there will be constituent in-
volvement and perhaps even consensus over the detail of the rules that emerge.

Leaving aside the exceptional category of emergency procedures, the least formal of the three other
options is the summary hearing. Asimow has characterized its essential characteristics: "in short,
summary procedure entitles a person subject to an adverse agency decision to have appropriate no-
tice, a chance to state his or her point of view, an explanation of an adverse decision, and an admin-
istrative review of the decision."®

This contrasts with conference hearings which have many more of the trappings of a formal hearing
but dispense with a pre-hearing conference and subpoenas or discovery. There is also "no formal
presentation of evidence or cross- examination, and no right of non-parties to participate.” Rather,
"the parties can testify, present written exhibits, and offer comments on the issues. Some elements
of a formal hearing are retained: the requirements of notice, an unbiassed decisionmaker, separation
of functions, limits on ex parte contacts, a statement of findings and reasons, and agency review..."®

It must, however, be acknowledged that the 1981 Model Act has not attracted significant legislative
support in the United States. Thus Asimow, a strong supporter of many of the components of the
Model Act, reports that it "has been adopted only in a very few states™" and even then "none of those
states came close to adopting all of it."# Among the explanations he provides are its over-ambition,
a concern that it subjected too broad a range of decision- making to its adjudicative provisions, and
satisfaction in many States with their existing administrative procedure legislation.=

Nonetheless, I do believe that there is a strong case for moving in this direction and creating the
possibility of tribunals experimenting with "hearings” with varying levels of formality. Indeed, such
flexibility is not without precedent in Canadian law. Thus, for example, section 110 of the Ontario
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Labour Relations Act, 1995* allows for the making of rules not only dispensing with hearings but
also permitting less formal hearings notwithstanding the provisions of the Statutory Powers Proce-
dure Act. This has led to the adoption for certain purposes of a process described as a consultation.
On the Ontario Labour Relations Board's website, a consultation is described as follows:

A consultation is less formal and meant to be less costly to the parties than a
hearing. The Vice-Chair or panel plays a much more active role in a consultation.
The goal of the consultation is to allow the Vice-Chair or panel to expeditiously
focus on the issues in dispute and determine whether any statutory rights have
been violated. While the precise nature of the consultation varies depending on
the nature of the case and the approach of the individual adjudicators, there are
some universal features. To draw out the facts and arguments necessary to decide
whether there has been a violation of a statute, the Vice-Chair or panel may: (1)
question the parties and their representatives; (2) express views; (3) define or re-
define the issues; and (4) make determinations as to what matters are agreed to or
in dispute. The giving of evidence under oath and the cross-examination of wit-
nesses are normally not part of a consultation, and when they are, it is only with
respect to those matters that are defined by the Board. Because the opportunity to
call witnesses and present evidence is limited, the Board relies heavily on the in-
formation that is provided in the application and response. As such, the parties
are required to provide in their application and response all of the material facts
that they intend to rely on. Parties who fail to do so may not be allowed to pre-
sent any evidence or make any representations about these facts at the consulta-
tion.*

In short, what the Board seems to have adopted is an alternative process that has some of the fea-
tures of an inquisitorial model and some of the features of the Model Act's own conference style of
hearings. If one accepts that there is a need to be wary of the tendency to overjudicialization of tri-
bunal procedures, such experiments in alternative hearing methodologies are to be encouraged.

However, the problem that the Labour Board example raises is how this willingness to deploy dif-
ferent hearing models might become more widespread. It is, of course, significant that the Board's
constitutive Act conferred specific authority on the Board to engage in this kind of exercise, an au-
thority that applied notwithstanding the provisions of the province's Statutory Powers Procedure
Act. Without that kind of explicit authority, the provisions of the Statutory Powers Procedure Act
itself would have been insufficient to permit such experimentation. Certainly, the Act does confer
rule-making powers on those tribunals coming within its reach.* However, that rule-making power
is related specifically to the terms and structure of the Act,” and those terms and that structure are
essentially formal in both their philosophy and detail. Of course, it might be argued that the ability
to hold written and electronic hearings conferred by the Act does create a window of opportunity
for experimentation. However, those bare-bones provisions would not seem to allow for the creation
of a range of in-person hearing opportunities of the kind envisaged in the Model Act of 1981. The
intermediate terrain between the truly formal and purely paper or electronic hearings remains unoc-
cupied.

More generally, there have to be concerns as to whether the general procedural rule-making powers
contained in statutes establishing tribunals across Canada (and even today exercised most common-
ly by way of Governor-in-Council or Lieutenant-Governor-in-Council regulation rather than unilat-
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erally by the tribunals themselves) are apt to confer the authority to provide the kind of menu of
possible procedures characterized by the Model Act. At the very least, it is to be expected that any
mandatory imposition of informal procedural regimes will encounter procedural unfairness claims
in the courts.

Of course, it may be the case that enlightened judges will recognize the merits of any such proce-
durally flexible regime and be willing to read expansively the procedural rule-making powers at-
tached to that tribunal's constitutive statute. However, there is always the pull of traditional adjudi-
cative models, models with which the judges in general are more familiar and comfortable. It is also
the case that the courts do not have the capacity to be proactive agents of system-wide change in
relation to issues of this kind. Our courts have not shown (and perhaps legitimately so) any inclina-
tion to compel agencies and tribunals to engage in rule-making let alone to prescribe the parameters
and the content of the rules that they would like to see emerge from that exercise. Their role is
largely reactive albeit one that at times can and does lead to significant procedural adaptation®
though seldom other than incrementally or on a situation-specific basis.

Of course, over time, the imperatives of limited budget and personnel may lead tribunals themselves
more and more in the direction of informal procedures as a matter of practice even without specific
legislative mandate. On many occasions, this may well have the support of affected constituencies
(the clientele of the tribunal) who are struggling with their own resource issues and cannot afford
either the cost or the delay or both of the legislated formal procedure. In this regard, the Human
Rights Tribunal of Ontario is instructive to the extent that it offers mediation of complaints referred
to it by the Human Rights Commission,® a service that is utilized frequently and to considerable ef-
fect albeit that the Commission itself is statutorily mandated to try to effect a settlement as part of
its initial investigative process.®

Indeed, as early as 1970, in an article rejecting the idea of a New Zealand administrative procedure
statute,” J.A. Farmer made this very point based on his observation of the real life workings of the
American Administrative Procedure Act:

By providing procedures which are too formal to be successfully employed in
most cases, the APA has forced the development of informal, largely unofficial,
procedures in some areas where a wider adjudication (of a more enlightened
kind) might have been better. Similarly, it has diverted attention away from the
need for minimum safeguards to be established in those cases where informal ad-
judication is practised as being the only feasible alternative.*

Reflecting many of the very same concerns, that same year, John Willis, in his critique of the
McRuer Commission proposal for an Ontario administrative procedure statute,* was at his pungent
best. Later, he was to describe the formal hearing processes of the Statutory Powers Procedure Act
as lacking any real root in "the world of what actually happens as opposed to the dream world of
lawyers." However, he was far more inclined than Farmer to remain content with the informal pro-
cesses developed by tribunals and agencies. As the quotation makes clear, Farmer was not sure that
what came out of perceived operational necessity was inevitably the appropriate way for tribunals
and agencies to carry out their decision-making responsibilities. Other means had to be found for
striking a balance between, on the one hand, the pressures on agencies and tribunals to protect their
resources through the development of extra-legal, informal mechanisms and, on the other, the rights
of stakeholders to a procedure that afforded a sufficient degree of procedures to allow for fair and
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appropriate substantive outcomes. The compromises that emerged from such a totally internalized
process of evolving extra-legal, informal processes were not guaranteed to be in the public interest
or that of affected constituencies.

That then brings me back to the whole idea of a general statute against which Farmer, Willis, and
others* railed. Let me rehearse their principal criticisms. Focussing on the American Administrative
Procedure Act or the model recommended by McRuer, these critics were concerned about the ex-
tent to which such statutes were based on a concept of "one model fits all” and, secondly, on stand-
ard conceptions of judicial decision-making. However, those concerns do not speak necessarily to
the folly of any kind of administrative procedure statute. More particularly, it is certainly possible to
think in terms of a general statute that recognizes and authorizes a variety of decision-making pro-
cesses; one which provides a framework or a template for tribunal development of appropriate deci-
sion-making processes within the realm of formal law, as opposed to informally or extra-legally.
Indeed, as suggested already, the 1981 Model Act exemplifies those objectives.

Farmer's general preference for a checking mechanism to curb the rogue tendencies of internally
developed processes while, at the same time, encouraging diversity was a modified version of the
British Council on Tribunals. In the specific case of New Zealand, he advocated an independent
body operating within but not under the control of the Ombudsman's office. Its mandate would be
ongoing review of all tribunals and it would have the authority to direct those tribunals to modify
their rules, presumably both formal and informal.*

I have no problem with the creation of such a body. Indeed, it was one of the misfortunes of the On-
tario system that a similar body, the Statutory Powers Procedure Rules Committee, established un-
der the Statutory Powers Procedure Act was not maintained by successive governments and then
legislatively abolished.” However, that in itself is a salutary lesson. When a province as resource
rich as Ontario cannot fund and staff appropriately a body of this kind, one that was mandated by
statute, it has to be wondered whether it is a realistic possibility in other provinces or territories.* At
the very least and in any event, there is a strong case to be made for specific, legislative attention to
the overall procedural dimensions of administrative justice in the form of a general framework with-
in which procedural rules are made and which recognizes the need for diversity albeit within some
kinds of constraints which have as their principal objective prevention of the too ready compromis-
ing of bedrock procedural fairness imperatives. Ideally, that statutory regime might well be support-
ed by the creation of a tribunals office of some kind but, even without it, the statute itself could pro-
vide both the means and the impetus for tribunals to develop transparent, constituency-supported
models of decision-making procedure.

In recent years, there have been many Canadian studies of the administrative process including its
procedural dimensions.* In the last decade, those studies have led to significant legislative changes
in British Columbia,» Ontario,* and Quebec.*> However, in four other jurisdictions, significant
proposals for legislative reform of tribunal processes have been left to collect dust: Alberta, New
Brunswick, Nova Scotia and federally, though the Saskatchewan Law Reform Commission consul-
tation appears to be ongoing.

It is, however, the case that, with one exception, none of these studies (or subsequent legislative
action) has really considered seriously the kind of framework found in the 1981 Model Act. Cer-
tainly, mediation and other forms of ADR are always touted as a potential cure for the ills of many
administrative tribunals. Rejection of the "one model fits all" concept is universal. In turn, this has
led to recommendations for administrative procedure legislation which would spell out a base level
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of procedural fairness and then confer on the tribunals themselves the capacity to develop or tailor
additional procedures to their individual needs. A good example of this is the 1997 Law Reform
Commission of Nova Scotia Final Report on Reform of the Administrative Justice System in Nova
Scotia. Indeed, the most recent of the reforms, the 2004 British Columbia Administrative Tribunals
Act actually goes even further in the direction of tribunal autonomy. It contains very few provisions
of the kind found in the Ontario Statutory Powers Procedure Act. Indeed, rather than concerning
itself with spelling out rules of procedure that constitute the ordinary stuff of the rules of natural jus-
tice or procedural fairness, it simply confers on tribunals (subject to their constitutive legislation)
"power to control [their ] own processes and [to] make rules respecting practice and procedure to
facilitate the just and timely resolution of the matters before [them]".

Under both these models, the recommended draft Nova Scotia Administrative Justice Act and the
British Columbia Administrative Tribunals Act, 2004, it would certainly be feasible for an adminis-
trative tribunal, by the exercise of its rule-making powers, to provide for a system of varying levels
of hearing as in the Model Act. However, there may be impediments real or perceived to doing this.
Under the Nova Scotia recommendations, not only would tribunals be constrained by the terms of
the base level procedures, but also by a further list of provisions that would apply on a default ba-
sis.* In total, the minimum and the default rules amount to a traditional adversarial, highly judicial-
ized form of hearing and might very well act as a disincentive to tribunals experimenting and mov-
ing too far away from the template. While the British Columbia Act is superficially much more lib-
eralizing, it is, however, significant (and for understandable reasons) that the list of specific subjects
on which the tribunal may make rules amounts, aside from a reference to ADR,* to a list of all the
powers associated with typical adjudicative processes.* More generally, it is my view that tribunals
are influenced by templates created by statutes or otherwise, and that, if greater creativity is the ob-
jective with more flexible options the end product, the empowering legislation will in most instanc-
es have to be more blunt or directive on the subject of varying levels of procedural entitlement and
diverse hearing models.

Indeed, to my knowledge, the only study that came at all close to thinking in these terms was the
1997 Ontario Government Task Force on Agencies, Boards and Commissions in its Report on Re-
structuring Regulatory & Adjudicative Agencies.” This report, most commonly known by the name
of its Chair, Bob Wood, MPP, in a very short section proposed "two prototype hearing procedures -
one quick and one complex. The quick procedure sets out a process for the application, response,
hearing (oral, written or electronic) and decision - all within sixty days in most cases. The complex
procedure would allow up to seven months from application to decision in most cases - with manda-
tory mediation before any hearing."

While this recommendation required much more flesh to become a realistic option, it was not taken
up either legislatively or specifically in the 1998 Report of the Agency Reform Commission on On-
tario's Regulatory and Adjudicative Agencies, Everyday Justice (the "Guzzo Commission Re-
port™).®* However, that Report did make favourable reference to the processes of the Ontario Insur-
ance Commission (now part of the Financial Services Commission of Ontario).»> According to the
Report, the Commission had a three-stage process in cases arising out of the automobile accidents
benefits scheme: mediation, neutral evaluation, and arbitration, with 80% of cases at that time being
resolved at the mediation stage. The Commission then went on to urge the importance of devising
tribunal processes "to resolve disputes without necessarily holding a full hearing." However, as
with the British Columbia legislation, this report saw this objective being accomplished best by
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greater tribunal autonomy over the choice of "methods of providing faster, better service [which]
are best suited to their clients."

While I have little problem with more procedural autonomy for tribunals, it may well be the case
that an initiative of the kind found in the 1981 Model Act will require more than the conferral of
discretionary power that includes that possibility. Rather, explicit legislative commitment to the
project may be a prerequisite to many tribunals moving in this direction given the persistence of the
traditional adjudicative model and the various pressures for its continued status as the norm. Indeed,
one way of giving this national prominence may well be to try to have the issue again made part of
the agenda of the Uniform Law Conference of Canada. Back in 1991, the Conference in fact issued
a Model Administrative Procedure Code,* prepared by Professor Yves Ouellette, one of the very
influential figures in the eventual enactment of the Quebec Administrative Justice Act.» | would
suggest that the time has come for the Conference to revisit this subject with the 1981 Model Act's
proposals for varying levels of hearing as its starting point.

Conclusion

The administrative justice system is frequently under stress. The appointments process remains a
recurring concern. In terms of resources, all but a few tribunals fare a lot worse than the regular
courts despite the critical aspects of the overall justice system for which they are responsible. Yet,
the pressures remain to deliver a high quality product. It has been one of the major thrusts of this
paper that the delivery of that high quality product is not necessarily contingent on following court-
like adjudicative processes. Indeed, in many instances, judicialization can impede significantly the
effective and efficient management of mandates and tax severely already limited resources. To that
extent, considerations of justice and optimal management of budgets and personnel coalesce in en-
couraging both tribunals and legislatures to become more imaginative and flexible in the processes
that are deployed in the exercise of decision-making functions. In this regard, mediation and other
forms of ADR have become indispensable features of the functioning of many administrative tribu-
nals. In this lecture, | have suggested that, at present, for many tribunals, there is in fact no real
middle ground between the “informality” of ADR and the "formality" which characterizes those tri-
bunals' constitutive statutes or procedural rules and, indeed, a statute such as Ontario’s Statutory
Powers Procedure Act. More needs to be done in terms of experimenting with alternative decision-
making modes and opening up the possibility of the same tribunal functioning with varying levels
of formality depending on the nature of the matters in issue and, at least in some contexts, the wish-
es of the tribunal's clientele. While some tribunals have in fact moved in this direction, it is my
sense that this is an initiative that requires explicit legislative recognition and encouragement. At
present, such a model exists in the form of the 1981 Model State Administrative Procedure Act,
with its provisions for four levels of hearing process. This model deserves serious evaluation in a
Canadian setting and the best way of ensuring that may well be to persuade the Uniform Law Con-
ference to revisit the question of administrative procedures, something it did last in 1991.
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